STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY

PO Box 47600  Olympia, WA 98504-7600 ¢ 360-407-6000
711 for Washington Relay Service * Persons with a speech disability can call 877-833-6341

January 19, 2021

Brian Frazer, EPA Division Director

Oceans, Wetlands, and Communities Division
1200 Pennsylvania Avenue

N.W. Mail Code 4504T

Washington, DC 20460

RE: Ecology’s Decision on EPA’s National Consistency Determination for Performance
Standards for Discharges Incidental to Normal Operations of Commercial Vessels.

Dear Brian Frazer:

The Washington Department of Ecology (Ecology) received the Environmental Protection
Agency’s (EPA) National Consistency Determination for the National Performance Standards
for Discharges Incidental to the Normal Operation of a Commercial Vessels on November 4,
2020. Ecology, as administrator of Washington’s Coastal Zone Management Program, is
objecting to EPA’s proposal. Ecology objects on both procedural and substantive grounds. Many
of these objections have already been raised by Washington’s Governor, Jay Inslee, and
Washington’s Departments of Fish and Wildlife and Ecology in letters shared with EPA in
November and December 2020 (see attachment).

Procedural Issues

First, EPA conducted no preliminary outreach with Washington’s CZMP prior to its submittal of
the Consistency Determination. While we recognize that the Vessel Incidental Discharge Act
(VIDA) excludes EPA from reviewing the coastal states’ enforceable policies, the EPA cannot
rely on two federal consistency regulations to justify or support its grossly inadequate federal
consistency determination.

EPA relies on the terms “national consistency determination” and “de minimus activities” in its
consistency determination, yet misapplies both of those federal consistency regulations.

Each requires early consultation with the coastal states, and, for national consistency
determinations, they “should, at a minimum, address the common denominator of these policies,
i.e., the common coastal effects and management issues, and thereby address different states’
policies with one discussion and determination” (CFR 930.36). EPA’s Consistency
Determination fails to meet that standard and addresses no common enforceable policies.
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Additionally, for de minimis federal agency activities, “federal agencies are encouraged to
review their activities, ... to identify de minimis activities, and request state agency concurrence
that these de minimis activities should not be subject to further state agency review. De minimis
activities shall only be excluded from state agency review if a federal agency and state agency
agree.” (CFR 930.33 (3)(i)). In addition to the fact that Ecology disagrees that the activities are
de minimis, EPA failed to consult with Ecology for our agreement that the activities are de
minimis.

Substantive Issues

Water pollution is a grave threat to Washington State, disproportionately affecting small
businesses, tribal cultural resources, endangered species, and low-income communities. EPA’s
proposed Rule will result in environmental degradation, barriers to endangered species recovery,
and impacts to native biodiversity and the Puget Sound ecosystem recovery.

Ecology’s primary reason for issuing this CZMA Federal Consistency Objection to EPA’S
proposed Rule is due to the numerous substantive concerns we have relating to Washington’s
Water Pollution Control Act (WPCA) (RCW 90.48) and Washington’s Water Pollution Control
Act Regulations (WAC 173-40 to 372-68), which are CZMP enforceable policies. Not only did
EPA neglect to address these enforceable policies in its Consistency Determination, the Rule
itself is inconsistent with the law and regulations.

EPA’s proposed standards are significantly less protective than current state standards. The
proposed standards do not protect the environment, or human health, and they do not meet the
technology-based standards as required under the Vessel Incidental Discharge Act (VIDA) and
under the Washington water quality standards. As a result, discharges from vessels under the
proposed standards will degrade water quality that the state has worked so hard to protect.

The bases for Ecology’s objection to EPA’s proposed Rule are fully described and discussed in
the attachment included in this letter. The following points capture the significant issues and
related enforceable policies with which the proposed Rule is inconsistent.

Exhaust Gas Emission Control Systems

EPA’s proposed exhaust gas emission control systems standards of performance will set state
and national efforts back, efforts to work with industry to prevent water pollution from these
substantial discharges in both volume and toxicity. Washington State is the homeport for a
number of cruise lines that serve over a million passengers annually, and is home to 75 public
port districts. A variety of commercial vessels use exhaust gas emission control systems;
discharges from these systems are high in volume and can carry a high potential pollutant
concentration and load.

EPA’s proposed standards are either absent or set at levels not meeting our state standards (WAC
173-201A) for critical metals, individual PAH (Polycyclic Aromatic Hydrocarbons) parameters
and pH. Relying on International Maritime Organizational requirements without a technology
assessment of discharges in U.S. waters is insufficient. EPA has not indicated that it has assessed
the exhaust gas control system technology capabilities or operational variations, nor the data
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collected under the current Vessel General Permit. The data should be analyzed in comparison to
state water quality standards. Washington State has evaluated water discharges from exhaust gas
cleaning systems from large cruise ships. Our initial review of data submitted to EPA under the
Vessel General Permit indicated that certain parameters were at times not consistent with
Washington State Water Quality standards criteria. EPA’s proposed standards fail as they do not
contain standards that are at least as stringent as those of Washington State.

Washington also has set an aesthetic standard (WAC 173-201A-260). Discharge aesthetics must
not be impaired by the presence of materials or their effects, excluding those of natural origin,
which offend the senses of sight, smell, touch, or taste. Discharges from exhaust gas emission
control systems have been documented to include a visual effect including sheening and
discoloration. EPA’s proposed standards do not go far enough in meeting this aesthetic standard,
instead EPA uses the undefined words “design to minimize suspended particulate...”

Greywater

EPA’s proposed greywater standard threatens the protection of human health during recreation,
shellfish health, and ocean acidification prevention efforts. The greywater standards as proposed
would allow for discharges that potentially contain bacteria and other significant pollutants.
Washington has established Water Quality Standards for fecal coliform and enterococci (WAC
173-201A-210). EPA’s standards as proposed for greywater discharges are higher than
Washington’s currently established standards for these parameters. The table below compares
EPA’s proposal versus Washington’s standards.
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Parameter EPA’s Proposed Standards Washington’s Surface Water
Quality Standards

Fecal Coliform The 30-day geometric mean Fecal coliform organism levels
must not exceed 20 cfu/100 mL | within an averaging period
(colony forming must not exceed a geometric
units/milliliter). Greater than mean value of 14 CFU or MPN
90% of samples must not per 100 mL, with not more than
exceed 40 cfu/100 mL. 10 percent of all samples (or

any single sample when less
than ten sample points exist)
obtained within an averaging
period exceeding 43 CFU or
MPN per 100 mL.

Enterococci Nothing proposed Enterococci organism levels
within an averaging period
must not exceed a geometric
mean value of 30 CFU or MPN
per 100 mL, with not more than
10 percent of all samples (or
any single sample when less
than ten sample values exist)
obtained within the averaging
period exceeding 110 CFU or
MPN per 100 mL.

pH Must be maintained between pH must be within the range of
6.0 and 9.0. 7.0 to 8.5 with a human-caused
variation within the above
range of less than 0.2 units.

It is clear from EPA’s proposed Rule that EPA did not take into account the Water Quality
Standards put in place by Washington State when developing its draft standards. EPA must
update their standards to be at least as protective as Washington State in their application to
projects that EPA authorizes or for which it grants permits for work in Washington’s waters.

For the foregoing reasons, Ecology must Object to EPA’s National Consistency Determination
for the proposed Rule. Washington State has offered its views as EPA requested in its
Consistency Determination. Ecology welcomes the opportunity to work with EPA to further
develop standards that work for our State as well as others.

In closing, and in accordance with federal regulations, if EPA has a serious disagreement with
Washington’s CZMP federal consistency decision, the EPA may request mediation services
provided by the Office for Coastal Management or the Secretary of the U.S. Department of
Commerce, as provided for in 15 CFR Part 930 Subpart G. Ecology and/ or Governor Inslee may
also request such mediation services.
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Should you have questions or comments, please contact my staff, Therese Swanson, at (360)
584-3744 or tswad6l@ecy.wa.gov

Sincerely,

%ux/\

Brenden McFarland, Section Manager
Environmental Review and Transportation Section
Shorelands and Environmental Assistance Program

Attachment

E-CC: Watts-Fitzgerald.Kelsey@epa.gov
deanna.caracciolo@state.or.us
john.weber@coastal.ca.gov
john.d.nakagawa@hawaii.gov
jryan-henry@coastalstates.org
kris.wall@noaa.gov
kerry.kehoe@noaa.gov
david.kaiser@noaa.gov
Jennifer.Hennessey@gov.wa.gov
Casey.Katims@gov.wa.gov
Sharlett.Mena@ecy.wa.qgov
carrie.graul@ecy.wa.gov
chris.dudenhoeffer@ecy.wa.gov
loree.randall@ecy.wa.gov
Ecyrefedpermits@ecy.wa.gov
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STATE OF WASHINGTON
—= OFFICE OF GOVERNOR JAY INSLEE =—

December 14, 2020

The Honorable Andrew Wheeler
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Dear Administrator Wheeler:

| write to formally object to the proposed Vessel Incidental Discharge National Standards of
Performance (Docket Number EPA-HQ-OW-2019-0482), pursuant to Clean Water Act
312(p)(4)(iii), “National Standards of Performance for Marine Pollution Control Devices and
Water Quality Orders — Consultation With Governors.”

The EPA proposed standards fail to protect Washington’s environment and the health of our
communities. In direct violation of its congressional mandate, EPA failed to consult
meaningfully with states prior to promulgating the proposal. The EPA’s standards do not meet
the technology-based standards, or best available science, as required under the Vessel Incidental
Discharge Act (VIDA).

This reckless proposal will impede Washington’s ability to protect our waters against pollution
and the spread of aquatic nuisance species. Our state agencies work with many partners,
including federal, local, tribal, and non-governmental entities to prevent and manage these risks.
A key component of prevention is addressing pathways of introduction. Ballast water discharges
and biofouling are significant pathways of introduction in marine, estuarine and freshwater
ecosystems. Failure to prevent these impacts could cost Washington residents hundreds of
millions of dollars per year for aquatic nuisance species alone and put Washington’s 3,500 miles
of shoreline, 19 deep-water ports, 8,000 lakes and 70,000 miles of streams at risk, including
connected waters such as the Columbia River, which can further impact our state and Canadian
neighbors. This is unacceptable.

Enclosed, please find comprehensive comments to these proposed standards submitted to EPA
by the Washington State Department of Ecology and Department of Fish and Wildlife. They
outline the scientific, technical, and operational factors that form the basis of my objection, and
are hereby incorporated as part of this objection. Before finalizing any standards, in accordance
with the federal statute under VIDA, | expect EPA to provide a written response to each of the
objections raised in the enclosure, consistent with the explanation requirements under the law.

P.O. Box 40002 - Olympia, Washington 98504-0002 - (360} 902-4111 - www.governor.wa.gov
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Aquatic nuisance species and water pollution pose a grave threat to Washington State,
disproportionately affecting small businesses, tribal cultural resources, endangered species, and
low-income communities. Failure to modify this proposal substantially will result in final
standards that fail to meet EPA’s requirements under the law and cause significant economic,
environmental, and cultural harm to Washingtonians.

Washington remains ready to engage in meaningful consultation on developing standards of
performance for vessel incidental discharges, grounded in science, and that provide ample
protection for Washingtonians and our environment. If you have any questions, please contact
the Director of my Washington, D.C. office, Casey Katims, at Casey.Katims@gov.wa.gov.

Very truly yours,

Bl

Jay Inslee
Governor

Enclosures 1 and 2:  Departments of Ecology and Fish and Wildlife Comment Letter and
Substantive Comments
Enclosure 3: Washington State Redline
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STATE OF WASHINGTON

November 24, 2020

Mr. Jack Faulk

Oceans and Coastal Management Branch (4504T)
U.S. Environmental Protection Agency

1200 Pennsylvania Avenue NW

Washington, DC 20460

faulk.jack@epa.gov

Re:  Docket No. EPA-HQ-OW-2019-0482, Vessel Incidental Discharge National Standards
of Performance

Dear Mr. Faulk:

Please accept these comments to the U.S. Environmental Protection Agency (EPA) on behalf of the
Washington State Department of Fish and Wildlife and the Washington State Department of
Ecology regarding the proposed Vessel Incidental Discharge National Standards of Performance
(Docket Number EPA-HQ-OW-2019-0482).

Aquatic Nuisance Species (ANS) and water pollution are a grave threat to Washington State,
disproportionately affecting small businesses, tribal cultural resources, endangered species, and
low-income communities. Substandard or unenforceable national standards will result in
environmental degradation, barriers to endangered species recovery, impacts to native biodiversity,
and impacts to Puget Sound ecosystem recovery. Impacts from ANS and water pollution could cost
our state hundreds of millions of dollars per year and significant losses in public resources. The
potential scope of this impact to Washington State is immense as it can affect our freshwater
resources (approximately 8,000 lakes and 70,000 miles of streams) and marine resources
(approximately 3,500 miles of shoreline and 19 deep water ports) that cross multiple state, federal,
international, and tribal jurisdictions.

EPA’s proposed standards threaten these priceless resources, as EPA’s proposed standards are
significantly less protective than current state standards. It will also be nearly impossible for states
and the United States Coast Guard to hold entities accountable for compliance. The proposed
standards do not protect the environment, or human health, and do not meet the technology-based
standards as required under the Vessel Incidental Discharge Act (VIDA). As a result, discharges
from vessels under the proposed standards will spread ANS and will degrade water quality that the
state has worked so hard to protect.

Additionally, EPA failed to meet its obligations for state consultation under VIDA. The consultation
with the states does not satisfy the objective of Executive Order 13132 to have “an accountable
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process to ensure meaningful and timely input by state and local officials” for rules with Federalism
Implications. This process must be meaningful and be “early in the process of developing the
proposed regulation.”

EPA had two years to develop these rules in consultation with states, as Congress intended, but
instead chose to eschew meaningful consultation in the creation of these regulations. EPA provided:
an insufficient series of 90-minute webinars as the “consultation” venue for all 50 states, provided
just a short 30-day formal comment period, rejected a national call to extend the comment period to
90 days, and issued an inadequate request for U.S. coastal states to issue a Coastal Zone
Management concurrence on its national determination for the draft proposal.

Washington State shares the other states’ alarm at EPA’s blatant disregard for federalism
consultation requirements with the Western Governors Association, the Association of Fish and
Wildlife Agencies, and many, many others. However, EPA can rectify this situation. We strongly
request that EPA extend the public comment period to at least 90 days; and engage in meaningful
consultation with states to improve these proposed standards before final adoption.

Enclosed, please find our detailed substantive comments and redline of the proposed rules.
Additionally, we have also provided comments in a separate joint letter with other Pacific region
states. Please note that given the short amount of time afforded our review, we have captured only
the most significant failures of the proposed national discharge standards in our comments and
redlines. Failure to modify the proposed standards will result in the spread of aquatic nuisance
species, significantly degrade water quality, threaten our state’s and nation’s environmental
resources, and harm public health and the economy of Washington State.

Washington State continues to stand ready to engage in meaningful consultation on developing
standards of performance that meet the environmental protections required by VIDA.

Sincerely,

Laura Watson Kelly Susewind

Director Director

Department of Ecology Department of Fish & Wildlife
Attachments:

Attachment 1: Substantive Comments
Attachment 2: Washington State Redline



Attachment 1: Substantive Comments

Washington State has a number of major areas of concern regarding the proposed national standard.
Topics that concern us most include:

Review time
Consultation with states
Standards enforceability
Coastal Zone Management Program
Protections against water pollution and ANS
Ballast Water
Chain lockers and Decks
Exhaust Gas Emission Control Systems
Greywater

. Biofouling

. In-Water Cleaning

. Emergency Order

. State No-Discharge Zone
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Below we discuss each of these concerns in detail. We have also attached a redline version of the
proposed standards with additional revision recommendations and comments that significantly
improve protection of state waters, compliance by vessel operators, and enforcement by states and
United States Coast Guard (USCG).

Review time

The complexity and importance of this rulemaking requires a minimum of 90 days for review and
comment before final adoption. A formal 30-day comment period, especially in respect to failing to
provide adequate consultation with states as noted below, is woefully inadequate for standards of
this magnitude. We concur with other Pacific region states and national entities concerned about
protecting our waters from ANS and water pollution that a minimum 90-day review period is
required. We believe that EPA’s November 20 decision not to extend the comment period is
egregious and strongly request that you reconsider this decision.

Consultation with states

EPA’s efforts to promote a robust federal/state consultation process have been grossly inadequate.
VIDA requires EPA to promulgate federal standards of performance for marine pollution control
devices “in consultation with interested Governors.” The requirement to consult was meant to
allow Governors to influence the development of the standards of performance in compensation for
state preemption of being able to set higher standards.

Failure to provide a robust consultation process is directly in opposition to Congress’ intent as
provided in VIDA Sec. 902(4) that states, “to preserve the flexibility of States, political
subdivisions, and certain regions with respect to the administration and enforcement of standards
relating to the discharge of pollutants from vessels engaged in maritime commerce and



transportation.” States cannot administer or enforce grossly inadequate standards and this could
have been prevented with robust consultation.

Another example of grossly inadequate consultation are EPA’s brief “consultation” webinars. On
July 10 and 18, 2019, EPA scheduled meetings with states’ Governors or their delegates. These
meetings were purported to comply with EPA’s obligation to consult with interested Governors. At
the meetings, EPA was unwilling or unable to answer many questions about its contemplated
approaches for regulating incidental discharges and, instead, referred the states to the Vessel
General Permit (VGP). Following the July 10th and 18th meetings, we sent you a joint letter with
the States of California, Oregon, and Hawaii detailing our concerns. We also identified important
subjects that we felt consultation was needed on. In response to our letter, no draft language for
review or comment was provided. Instead, EPA held a follow-up call on January 15, 2020, during
which EPA staff was willing only to listen to state comments, not engage in meaningful discussion
and consultation.

On November 10th, EPA held another 90-minute “consultation” webinar for all 50 states and
territories with the same result. Lastly, Pacific region states (WA, CA, OR, HI, and AK) on
September 15th requested EPA to provide a crosswalk of changes from the VGP to the proposed
standards; EPA provided that summary on November 20 — 66 days from when requested and only
five days from the end of the formal 30-day comment period.

EPA’s failure to provide robust federal/state consultation is apparent in the proposed regulations.
This failure by EPA, has resulted in proposed standards that are orders of magnitude below current
levels which unnecessarily places our waters at substantial risk for ANS and water pollution
impacts.

Coastal Zone Management Program

Washington’s Coastal Zone Management Program (WCZMP) received EPA’s so-called

National Consistency Determination for National Performance Standards for Discharges Incidental
to the Normal Operation of a Commercial Vessel on November 4, 2020. For the record, EPA
conducted no preliminary outreach with Washington’s CZMP prior to its submittal. We recognize
that VIDA excludes EPA from reviewing the coastal states’ enforceable policies, but EPA cannot
then rely on two federal consistency regulations to justify its grossly inadequate federal consistency
determination. EPA relies on the terms “national consistency determination” and “de minimus
activities” in its consistency determination, yet misapplies both of those federal consistency
regulations.

Both require early consultation with the coastal states, and, for national consistency determinations,
they “should, at a minimum, address the common denominator of these policies, i.e., the common
coastal effects and management issues, and thereby address different states' policies with one
discussion and determination” (CFR 930.36). EPA’s consistency determination fails to meet that
standard and addresses no common enforceable policies.

Additionally, for de minimis federal agency activities, “federal agencies are encouraged to review
their activities, ... to identify de minimis activities, and request state agency concurrence that these
de minimis activities should not be subject to further state agency review. De minimis activities
shall only be excluded from state agency review if a federal agency and state agency agree” (CFR



(930.33 (3)(i)). Aside from the fact that Washington State disagrees that the activities are de
minimis, EPA failed to consult with the WCZMP for its agreement that the activities are, in fact, de
minimis.

Lastly, the EPA requests states’ views and concurrence on the proposal within 60 days. What
“views” is the EPA seeking beyond a straight concurrence? Given the hastily compiled consistency
determination, it is difficult to imagine the EPA is intending to consider the “views” of any coastal
state. Ecology will provide its decision and views on EPA’s consistency determination within the
time-frame afforded to states within the federal consistency regulations.

Standards enforceability

The vast majority of standards of performance as proposed throughout § 139 are unenforceable in
their predominant application of best management practices and using “minimizing” as their
concept of setting a standard of performance over substantive numeric criteria and quantitative
practices. These poorly written standards will make it impossible for states and USCG to hold
entities accountable for compliance with these standards. This leaves state waters at a high risk from
impacts of ANS and water pollution. One way of addressing this problem is proposed in the
attached redline document under each incidental discharge section with the requirement that,
“Vessel operators must document compliance in shipboard logs and plans and provide rationale if a
bilge discharge could not be minimized or eliminated.”

It is also not clear to us the process that EPA used, if any, to consult with the USCG on the
standards to ensure that the USCG is prepared and able to enforce the standards. In the experience
of Washington State, the USCG has typically not had enough personnel to provide necessary
enforcement. We remain concerned that the USCG will not have the ability, training, or personnel
resources necessary to enforce the proposed standards. EPA needs to coordinate and consult with
the USCG to ensure that the standards can be and will be enforced by the USCG. Together, EPA
and the USCG need to provide more information and assurances to the states regarding how they
will achieve implementation of the proposed standards.

Protections against water pollution and ANS

The standards of performance under the majority of as proposed throughout § 139 make it clear that
EPA has interpreted CWA Sec. 312(p)(4)(B)(iii) “Minimum requirements” to mean the lowest
common denominator that is practicable for industry rather than the best available standards that
protects state waters. Specifically, EPA did not use Vessel General Permit, Part 6 State Certification
information or contact states for current standards for meeting (p)(4)(B) “Stringency” directives in
determining the best available technology economically achievable (BATEA). These state standards
have often been in effect for decades with demonstrated ability to meet BATEA, but there is no
evidence that EPA took those into consideration during standards development.

Ballast Water

EPA’s proposed elimination of ballast water best management practices under § 139.10(c) violates
CWA Sec. 312(p)(4)(B)(iii) “Minimum requirements” for standards of performance. Under Section
2.2 of the Vessel General Permit, EPA requires that vessel operators implement the following
management measures to minimize or avoid uptake of ballast water in the following areas and
situations:



1. Areas known to have infestations or populations of harmful organisms and pathogens (e.g.,
toxic algal blooms).

2. Areas near sewage outfalls.

3. Areas near dredging operations.

4. Areas where tidal flushing is known to be poor or times when a tidal stream is known to be
turbid.

5. In darkness, when bottom-dwelling organisms may rise up in the water column.

6. Where propellers may stir up the sediment.

7. Areas with pods of whales, convergence zones, and boundaries of major currents.

EPA abandons these critical protection measures with the false claim that these protective measures
are not practical. EPA must retain these existing protective measures or develop new protective
measures that are no less stringent. VVessel operators are well-documented to be capable of adjusting
vessel operations to minimize or avoid environmental impacts from ballast water discharges.

EPA violated CWA Sec. 312(p)(4)(B) “Stringency” provisions that requires them to develop
standards of performance under § 139.10(d) based on the best available technology (BAT) for
ballast water management systems (BWMS). However, EPA’s analysis failed this requirement in
using limited performance data from 11 USCG-approved BWMS submitted by the Ballast
Equipment Manufacture’s Association. USCG as part of its BWMS approval process currently
holds the best available data for BWMS. To date USCG has approved 37 BWMS and has 8 BWMS
pending review. It is clear that based on the number of omitted BWMS that EPA did not perform a
comprehensive analysis of BAT in proposing the current ballast water discharge standards. EPA
must redo the analysis of BAT using all available data. Failure to do so would establish standards
that are neither protective of U.S waters nor reflective of available BWMS technology.

EPA’s exclusion of setting standards of performance under § 139.10 for monitoring ballast water
treatment systems violates CWA Sec. 312(p)(4)(B)(iii) “Minimum requirements” to set standards of
performance for “All requirements contained in [VGP] parts 2.1 and 2.2 (relating to effluent limits
and related requirements).” Monitoring includes standards of performance within the purview of
EPA that are required to ensure AMS and BWMS are in compliance including for treatment system
functionality, monitoring equipment calibration, biological organism monitoring, biocide
monitoring, and requirements for record keeping and reporting. In regard to reporting, EPA must
continue its annual vessel reporting requirements to help in 5-year reviews and development of new
standards of performance under CWA 312(4)(D)(i). Due to rapidly developing technology in this
field, EPA also need to define a process for developing new standards as appropriate to be
published in the Federal Register.

Chain lockers and Decks

Standards of performance as proposed for Chain lockers under §139.14 and Decks under §139.15
are so poorly written that it will result in extensive releases of ANS and water pollution to state and
national waters above current protective and long-standing state levels. They are rife with
inconsistencies in application to ANS and water pollution standards of performance to where vessel
operators will not know how to achieve compliance and states and USCG will have no ability to
enforce. Corrections are required within those sections and in the definitions section for “broom
clean,” “minimize” and “reception facility.”




Exhaust Gas Emission Control Systems

EPA’s proposed exhaust gas emission control systems standards of performance under § 139.18 will
set state and national efforts back in working with industry to prevent water pollution from these
substantial discharges in both volume and toxicity. Washington State is the homeport for a number
of cruise lines that serve over a million passengers annually, and is home to 75 public port districts.
A variety of commercial vessels use exhaust gas emission control systems. Discharges from these
systems are high in volume and can carry a high potential pollutant concentration and load.

The standards proposed by EPA are absent or are set at levels not meeting our state standards for
critical metals, individual PAH (Polycyclic Aromatic Hydrocarbons) parameters, pH, and
aesthetics. Relying on IMO requirements without a technology assessment of discharges in U.S.
waters is insufficient. EPA has not shown that it has assessed the exhaust gas control system
technology capabilities or operational variations, nor the data collected under the VGP. The data
should be analyzed in comparison to state water quality standards. Washington State has evaluated
water discharges from exhaust gas cleaning systems from large cruise ships. Our initial review of
data submitted to EPA under the VGP indicated that certain parameters were at times not consistent
with Washington State Water Quality standards criteria. Washington requests that the EPA revise
the proposed regulations to contain standards at least as stringent as those promulgated by the
States, in compliance with the intent of the Clean Water Act. A summary presentation of our
evaluation can be found at:

https://www.ezview.wa.gov/Portals/ 1962/Documents/CruiseShip/2018%20Annual%20Meeting%2
OPresentation%20EGCS%204-2-19%20updated%20data.pdf.

We urge EPA to consult with states and set limits and standards for the following additional
pollutants:

Metals:
arsenic lead silver
cadmium mercury zinc
copper nickel

Individual PAH’s parameters:

Benzo(a)anthracene Benzo(b)fluroanthrene Dibenzo(a,h,)anthracene
Benzo(a)pyrene Chrysene Indeno(1,2,3-cd)pyrene

Washington also has set an aesthetic standard. Discharge aesthetics must not be impaired by the
presence of materials or their effects, excluding those of natural origin, which offend the senses of
sight, smell, touch, or taste. Discharges from exhaust gas emission control systems have been
documented to include a visual effect including sheening and discoloration. EPA’s proposed
standards do not go far enough in meeting this aesthetic standard, instead EPA uses the undefined
words “design to minimize suspended particulate...” Without a clear definition, regulated entities
could consider any system as designed to minimize particulates. The USCG will not have criteria to
point to for which systems meet this requirements, even if discharges clearly do not meet aesthetic
standards.

EPA is proposing a four-meter dilution factor for pH discharges from exhaust gas emission control
systems. Washington would like to see this removed from the proposed standards. Vessel exhaust
gas emission control systems already rely on dilution via utilizing intake of seawater to wash
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exhaust and then a second intake of seawater for buffering prior to discharge. This results in
swapping an air pollutant for a water quality pollutant. Adding the dilution factor does not reflect
the pH discharge without multiple dilutions, while pH discharges are often highly acidic and add to
ocean acidification.

For the pH discharge limits, EPA proposes to allow an undefined *“calculation-based methodology”.
This could potentially result in each vessel operator using a different methodology. This will make
the pH limits hard for the USCG to enforce. Measuring and monitoring these discharges is a more
scientific, accurate, and enforceable way to determine pH. Please remove this option from the
proposed standards.

The proposed standards are required to be as effective at a minimum as the Vessel General Permit.
Washington State recommends that EPA include Table 8: Nitrates + Nitrites Permit Limits in
Exhaust Gas Scrubber Discharge from the VVessel General Permit within section 139.18 of the
proposed standards. Washington believes that having the table would help vessel operators
understand their expectations and limits.

EPA proposes a prohibition on discharges of bleed-off water retained onboard in a holding tank that
do not meet discharge requirements. However, the proposed standards are silent on bleed-off water
discharged directly. We recommend that EPA revise the standards to require bleed-off water
discharged directly to also meet the requirements in section 139.18.

Greywater
EPA’s proposed greywater standard of performance under § 139.21 threaten the protection of

human health during recreation, shellfish health, and to prevent ocean acidification. The greywater
standards as proposed would allow for the discharges that potentially contain bacteria and other
significant pollutants. EPA must remove several loopholes within the proposed standards.

First, EPA’s proposal allows vessels to discharge greywater if they do not have any remaining
capacity. Many ships can divert greywater, blackwater, or exhaust gas emission control system
water into ballast tanks. However, EPA does not define the term capacity and does not require
vessels to use all tanks available for storage capacity. Therefore ships will be allowed to discharge
regardless of if they actually maximized their capacity or not, and the USCG will be unable to
enforce this standard.

Secondly, EPA should require all vessels to meet the requirements outlined in § 139.21(f) regardless
of size. The requirements in § 139.21(f) should be based on the holding capacity of the vessel and
not the size or distance travelled by the vessel from shore. Currently, the proposal has requirements
for vessels that travel beyond three nautical miles from shore but is silent on vessels that are within
one nautical mile from shore and do not go beyond that one mile. EPA needs to close these
loopholes.

Washington has established Water Quality Standards for fecal coliform and enterococci. EPA’s
standards as proposed for greywater discharges are higher than Washington’s currently established
standards for these parameters. The table below compares EPA’s proposal versus Washington’s
standards.



Parameter

EPA’s Proposed Standards

Washington’s Surface Water
Quality Standards

Fecal Coliform

The 30-day geometric mean
must not exceed 20 cfu/100 mL
(colony forming units/milliliter).
Greater than 90% of samples
must not exceed 40 cfu/100 mL.

Fecal coliform organism levels
within an averaging period must
not exceed a geometric mean
value of 14 CFU or MPN per
100 mL, with not more than 10
percent of all samples (or any
single sample when less than ten
sample points exist) obtained
within an averaging period
exceeding 43 CFU or MPN per
100 mL.

Enterococci

Nothing proposed

Enterococci organism levels
within an averaging period must
not exceed a geometric mean
value of 30 CFU or MPN per
100 mL, with not more than 10
percent of all samples (or any
single sample when less than ten
sample values exist) obtained
within the averaging period
exceeding 110 CFU or MPN per
100 mL.

pH

Must be maintained between 6.0
and 9.0.

pH must be within the range of
7.0 to 8.5 with a human-caused
variation within the above range
of less than 0.2 units.

It is clear from the proposal that EPA did not take into account the Water Quality Standards put in

place by Washington State when developing the proposal. EPA must update their standards to be at
least as protective as Washington State. It is critical that EPA does this in order to continue ensuring
the protection of human health during recreation, shellfish health, and to prevent ocean
acidification.

In addition, the geographic standards using the term voyage is unclear. It is defined in the regulation
as “any transit by a vessel traveling from or destined for any United States port or place.” However,
in terms of determining if a vessel “voyages” three nautical miles (nm) or one nm, it is unclear how
a voyage applies. If a vessel is sitting in port for a few weeks or months, and may not know when
their next voyage will occur, how does this apply?

Biofouling

EPA proposed standards of performance under § 139.5 and 139.22 exceed its authority under VIDA
by asserting that biofouling is an incidental discharge. In doing so, EPA is effectively preempting
our state from regulating biofouling as reserved by Congress. As such, it is important that EPA
accurately defines this term to avoid the preemption of state authority for activities that were
intended to be undisturbed by VIDA. Congress added VIDA to an existing statute, which already
included a definition for discharge incidental to the normal operation of a vessel (33 U.S.C., section
1322). Biofouling does not fit within Subparagraph (A), and the closest language refers to chemical



discharge from hull rather than a discharge from organisms on the hull itself. It is clear from the
definition that biofouling is not a discharge incidental to the normal operation of a vessel under
VIDA.

Furthermore, the definition of discharge in VIDA states that it “includes, but is not limited to, any
spilling, leaking, pumping, pouring, emitting, emptying or dumping.” The natural accumulation of
organisms on a vessel hull does not fit in any of these examples, which require human action. Both
the attachment and detachment of organisms to vessels happens independently of vessel operators
and does not require any of the actions listed in the definition. Thus, biofouling is not a discharge as
defined by Congress in VIDA.

Finally, in VIDA’s legislative history the topic of biofouling is absent. Senate report (S. Rep. No.
115-89 (2019)), does not discuss the subject of biofouling, nor does it include the words biofouling
or fouling anywhere in the document. In order to interpret that the intention of VIDA was to cover
biofouling, a reader would have to conclude that Congress: (1) identified biofouling as a discharge
incidental to the normal operation of a vessel; but (2) failed to adequately define it as such under the
definition provided in VIDA,; (3) failed to discuss biofouling as a significant threat during the bills
development; and (4) failed to discuss this threat in the bill’s purpose language. The only reasonable
conclusion is that the presence of biofouling was not viewed by Congress as a discharge incidental
to the normal operation of a vessel and language suggesting this should be removed from VIDA.

In-Water Cleaning

EPA’s proposed standards of performance under § 139.22(c) for in-water cleaning will set state
protections for ANS and water pollution back decades. The proposed regulation allows for in-water
cleaning without capture even when macrofouling is present and on vessels that use anti-fouling
paints that contain biocides. In these scenarios, the risk of introducing ANS substantial amounts of
biocides from antifouling coating is high. VIDA does not include thresholds for acceptable biocide
release during this type of cleaning event. We propose to significantly increase protections by
requiring in-water cleaning without capture be conducted on vessels only at the microfouling level
and only if the vessel is biocide free or if there is sufficient data that cleaning releases biocides can
be accomplished below an appropriate threshold.

EPA proposed standards of performance under § 139.22(c)(4)(ii) for in-water cleaning and capture
(IWCC) system discharges exceeds VIDA’s incidental discharge authority. IWCC system
discharges do not align with VIDA’s definition of discharges incidental to the normal operation of
vessels. VIDA defines discharges incidental to the normal operation of a vessel as discharges that
include “(i) graywater, bilge water, cooling water, weather deck runoff, ballast water, oil water
separator effluent, and any other pollutant discharge from the operation of a marine propulsion
system, shipboard maneuvering system, crew habitability system, or installed major equipment,
such as an aircraft carrier elevator or a catapult, or from a protective, preservative, or absorptive
application to the hull of the vessel; and (ii) a discharge in connection with the testing, maintenance,
and repair of a system described in clause (i) whenever the vessel is waterborne;” as well as “[a]ny
discharge of sewage from vessels, effluent from properly functioning marine engines, laundry,
shower, and galley sink wastes[.]” (33 U.S.C. 8 1322(p)(a)(12); 40 C.F.R. § 122.3(a).)

IWCC system discharges are the result of the use and operation of systems that are designed to
“capture coatings and biofouling organisms, filter biofouling organisms from the effluent, and
minimize the release of biocides.” (85 Fed.Reg. 67868). During the operation of IWCC system
effluent and debris is carried to a separate facility (typically on a barge or land), for treatment and



discharge. The waste stream that results from filtration and treatment is now an industrial discharge
and is no longer the responsibility of the vessel owner or operator. As such, discharges from IWCC
cleaning does not meet the scope of incidental discharge as defined in VIDA, and should not be
included in the proposed standard. These discharges should be regulated through the appropriate
NPDES permitting authorities, either NPDES delegated states or USEPA, not under VIDA.

Section 139.22(c)(4)(i) of the proposed regulation prohibits the in-water cleaning of biofouling that
exceeds a fouling rating of FR-20 unless “(i) The biofouling is local in origin and cleaning does not
result in a plume or cloud of Paint.” (85 Fed.Reg. 67889.) The “local in origin” standard is not
measurable or enforceable and will result in the sanctioned discharge of invasive species. We
suggest removing this exception from the regulation. Furthermore, the U.S. Navy FR scale was
developed, and is used to estimate the drag imposed on vessel efficiency by varying degrees of
biofouling in order to determine the appropriateness of in-water cleaning. The FR scale uses height
of biofouling from vessel surface to score a vessel, but does not take into account the extent to
which fouling may be present across the underwater surface. A vessel with “hard” fouling such as
barnacles or tubeworms can have a score of FR-40 to FR-70 regardless of the Percentage of covered
area. Organisms that may pose a clear NIS risk, but are considered “soft” fouling due to their
composition and low profile on a vessel would be scored as only FR-30. The FR scale is
inappropriate for the proposed regulations and is inadequate at reducing the risk of introducing NIS.
We strongly suggest removing the FR scale from the proposed regulations. We suggest that in its
place EPA defines and uses the terms “microfouling” and “macrofouling,” and differentiate
between the two using the size threshold of > 0.5 cm for macrofouling found in Morrisey et al.,
2015.

Finally, a standard for paint discharge that simply requires that no plume or cloud of paint result
from the cleaning neither satisfies the technology-based standards applicable to VIDA nor protects
water quality.

Emergency Order

EPA’s proposed process for Governor’s to petition for emergency orders under § 139.50 that allows
a 180 days review period provides no assurance that emergencies will be addressed in an expedited
manner. Congress included this provision as another avenue to address the significant compromise
the states accepted in preempting our ability to set higher standards or rapidly address new ANS or
water pollution threats that are geographically specific and require a timely response to prevent or
limit harm.

No one would reasonably expect it would take 180 days to respond to an oil or chemical spill, so
why would EPA allow impediments to rapidly addressing similar significant biological and
pollution threats? An emergency order needs to be expedited to issuance within days, not weeks or
months.

To remedy this concern, we propose that EPA (and USCG as required for seeking concurrence)
delegate these orders to the region that covers the geographic area under which the emergency order
is based and that they apply an expedited process. In addition, we recommend that EPA develop, in
consultation with states, a form and emergency protocol that supports an expedited process.

No-Discharge Zone
The required elements of the application for State No Discharge Zones is cumbersome and unclear.
Many of the application requirements are routed in the recent Puget Sound Sewage No Discharge




Zone, yet EPA did not reach out to Washington State in consultation or to obtain input on the
development of these application requirements.

Section 139.52(c)(3) requires a table identifying the types and numbers of vessels operating in the
waterbody and those subject to the prohibition. The value should be allowed to be an estimate as
this is literally a moving target.

Section 139.52(c)(4) requires a detailed table of pumpout facility information. For mobile pumpout
facilities and trucks, the locations and draught requirements will vary. The requirement should
allow for a description of the coverage area and ranges.

Section 139.52(c)(5) requires a map indicating the location of each facility. For mobile pumpout
facilities and pumper trucks, a narrative description of coverage areas should be sufficient.

Section 139.52(c)(7) requires a detailed analysis of the impacts of vessels subject to the prohibition
including feasibility to collect and store, retrofitting extent, costs, and safety implications. This
requirement is vague and cumbersome. These requirements are inconsistent with and go beyond the
VIDA requirements to assess the adequacy of facilities for safe and sanitary removal and treatment
of the discharge being reasonably available. Section 139.52(c)(7)(d) adds costs to the list which is
not included or required by VIDA. In addition, a ratio of pumpout facilities should only be
considered for vessels that actually require the use of the pumpout to comply with the no discharge
zone. Many vessels have the holding capacity and operational practice of discharging outside the
NDZ or outside U.S. waters. A ratio threshold should be defined.
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PART 139—DISCHARGES INCIDENTAL TO THE
NORMAL OPERATION OF VESSELS

Subpart A—Scope

139.1 Coverage.

139.2 Definitions.

139.3 Other Federal laws.

Subpart B—General Standards for Discharges Incidental to the Normal Operation of a
Vessel

139.4 General operation and maintenance.
139.5 Biofouling management.

139.6 Oil management.

Subpart C—Standards for Specific Discharges Incidental to the Normal Operation of a
Vessel

139.10 Ballast tanks.

139.11 Bilges.

139.12 Boilers.

139.13 Cathodic protection.

139.14 Chain lockers.

139.15 Decks.

139.16 Desalination and purification systems.
139.17 Elevator pits.

139.18 Exhaust gas emission control systems.
139.19 Fire protection equipment.

139.20 Gas turbines.

139.21 Graywater systems.

139.22 Hulls and associated niche areas.


https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.1
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.2
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.3
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.4
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.5
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.6
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.10
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.11
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.12
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.13
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.14
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.15
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.16
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.17
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.18
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.19
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.20
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.21
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.22
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139.23 Inert gas systems.

139.24 Motor gasoline and compensating systems.
139.25 Non-oily machinery.

139.26 Pools and spas.

139.27 Refrigeration and air conditioning.

139.28 Seawater piping.

139.29 Sonar domes.

Subpart D—Special Area Requirements

139.40 Federally-protected waters.

Subpart E—Procedures for States To Request Changes to Standards, Regulations, or
Policy Promulgated by the Administrator

139.50 Petition by a Governor for the Administrator to establish an emergency order or
review a standard, regulation, or policy.

139.51 Petition by a Governor for the Administrator to establish enhanced Great Lakes
System requirements.

139.52 Application by a State for the Administrator to establish a State No-Discharge
Zone.

Appendix A to Part 139—Federally-Protected Waters

Subpart A—Scope

§139.1 Coverage.

(a) Vessel discharges. Except as provided in paragraph (b) of this section, this part applies
to:

(1) Any discharge incidental to the normal operation of a vessel; and

(2) Any discharge incidental to the normal operation of a vessel (such as most graywater)
that is commingled with sewage, subject to the conditions that:

(i) Nothing in this part prevents a state from regulating sewage discharges; and

(i) Any such commingled discharge must comply with all applicable requirements of:


https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.23
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.24
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.25
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.26
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.27
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.28
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.29
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.40
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.50
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.51
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-reference-139.52
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-citation-139.1
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(A) This part; and

(B) Any law applicable to the discharge of sewage.

(b) Exclusions. This part does not apply to any discharge:

(1) Incidental to the normal operation of:

(i) A vessel of the Armed Forces subject to 33 U.S.C. 1322(n);

(ii) A recreational vessel subject to 33 U.S.C. 1322(0);

(iif) A small vessel or fishing vessel, except that this part applies to any discharge of ballast
water from a small vessel or fishing vessel; or

(iv) A floating craft that is permanently moored to a pier, including a floating casino, hotel,
restaurant, or bar; or

(2) That results from, or contains material derived from, an activity other than the normal
operation of the vessel, such as material resulting from an industrial or manufacturing
process onboard the vessel; or

(3) If compliance with this part would compromise the safety of life at sea.

(c) Area of coverage. The standards in this part apply to any vessel identified in paragraph
(a) of this section, not otherwise excluded in paragraph (b) of this section, while operating
in the waters of the United States or the waters of the contiguous zone.

(d) Effective date. (1) The standards in this part are effective beginning on the date upon
which regulations promulgated by the Secretary governing the design, construction,
testing, approval, installation, and use of marine pollution control devices as necessary to
ensure compliance with the standards are final, effective, and enforceable.

(2) As of the effective date identified in paragraph (d)(1) of this section, the requirements of
the Vessel General Permit and all regulations promulgated by the Secretary pursuant to
Section 1101 of the Nonindigenous Aquatic Nuisance Prevention and Control Act of (16
U.S.C. 4711), including the regulations contained in 46 CFR 162.060 and 33 CFR part 151
subparts C and D, as in effect on December 3, 2018, shall be deemed repealed and have
no force or effect.

§139.2 Definitions.

The following definitions apply for the purposes of this part. Terms not defined in this
section have the meaning as defined under the Clean Water Act (CWA) and applicable
regulations.

Administrator means the Administrator of the Environmental Protection Agency. (source:
CWA section 101(d)).

Aquatic Nuisance Species (ANS) means a nonindigenous species that threatens the
diversity or abundance of a native species; the ecological stability of waters of the United
States or the waters of the contiguous zone; or a commercial, agricultural, aquacultural, or


https://www.govinfo.gov/link/uscode/33/1322?type=usc&year=mostrecent&link-type=html
https://www.govinfo.gov/link/uscode/33/1322?type=usc&year=mostrecent&link-type=html
https://www.govinfo.gov/link/uscode/16/4711?type=usc&year=mostrecent&link-type=html
https://www.govinfo.gov/link/uscode/16/4711?type=usc&year=mostrecent&link-type=html
https://www.federalregister.gov/select-citation/2020/10/26/46-CFR-162.060
https://www.federalregister.gov/select-citation/2020/10/26/33-CFR-151
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-citation-139.2
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recreational activity that is dependent on waters of the United States or the waters of the
contiguous zone. (source: CWA section 312(p)(1)(A)).

Ballast tank means any tank or hold on a vessel used for carrying ballast water, whether or
not the tank or hold was designed for that purpose. (source: 33 CFR 151.1504).

Ballast water means any water, to include suspended matter and other materials taken
onboard a vessel, to control or maintain trim, draught, stability, or stresses of the vessel,
regardless of the means by which any such water or suspended matter is carried; or during
the cleaning, maintenance, or other operation of a ballast tank or ballast water
management system of the vessel. The term does not include any substance that is added
to that water that is directly related to the operation of a properly functioning ballast water
management system. (source: CWA section 312(p)(1)(B)).

Ballast water exchange means the replacement of ballast water in a ballast tank using one
of the following methods:

(1) Flow-through exchange, in which ballast water is flushed out by pumping in mid-ocean
water at the bottom of the tank if practicable, and continuously overflowing the tank from
the top, until three full volumes of tank water have been changed.

(2) Empty and refill exchange, in which ballast water is pumped out until the pump loses
suction, after which the ballast tank is refilled with water from the mid-ocean. (source:
CWA section 312(p)(1)(D)).

Ballast water management system means any marine pollution control device (including all
ballast water treatment equipment, ballast tanks, pipes, pumps, and all associated control
and monitoring equipment) that processes ballast water to kill, render nonviable, or remove
organisms; or to avoid the uptake or discharge of organisms. (source: CWA section

312(p)(1)(E)).

Bioaccumulative means the failure to meet one or more of the criteria established in the
definition of Not Bioaccumulative.

Biodegradable for the following classes of substances, means (all percentages are on a
weight/weight concentration basis):

(1) For oils: At least 90% of the formulation (for any substances present above 0.1%)
demonstrates, within 28 days, either the removal of at least 70% of dissolved organic
carbon (DOC), production of at least 60% of the theoretical carbon dioxide, or consumption
of at least 60% of the theoretical oxygen demand). Up to 5% of the formulation may be
non-biodegradable but may not be bioaccumulative. The remaining 5% must be inherently
biodegradable.

(2) For greases: At least 75% of the formulation (for any substances present above 0.1%)
demonstrates, within 28 days, either the removal of at least 70% of DOC, production of at
least 60% of the theoretical carbon dioxide, or consumption of at least 60% of the
theoretical oxygen demand). Up to 25% of the formulation may be non-biodegradable or
inherently biodegradable but may not be bioaccumulative.


https://www.federalregister.gov/select-citation/2020/10/26/33-CFR-151.1504
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(3) For soaps, cleaners, and detergents: A product that demonstrates, within 28 days,
either the removal of at least 70% of DOC, production of at least 60% of the theoretical
carbon dioxide, or consumption of at least 60% of the theoretical oxygen demand.

(4) For biocides: A compound or mixture that, within 28 days, demonstrates removal of at
least 70% of DOC and production of at least 60% of the theoretical carbon dioxide.

Biofouling means the accumulation of aquatic organisms such as micro-organisms, plants,
and animals on surfaces and structures immersed in or exposed to the aquatic
environment. (source: Modified from IMO MEPC.207(62)).

Broom clean means a condition in which care has been taken to prevent or eliminate any
visible sheen or concentration of tank, e+ cargo, garbage, machinery, maintenance,
construction or other spills and residues, so that any remaining tank-er-carge spills or
residues consist only of minimal amounts of dust, powder, or isolated and random pieces,
none of which exceeds one inch in diameter. (source: Modified from 33 CFR 151.66).

Comment:

e Required for consistency with intent of Sec. 139. EPA modification of “broom clean” definition as originally
applied to bulk dry cargo residues is incomplete.

e “Sheen” added for consistency with similar Bilge discharge provisions under 139.11(b);

e “garbage, machinery...” added for consistency with 139.15 Decks discharge provisions;

¢ “minimal amounts” added to provide for improved enforceability.

Captain of the Port (COTP) zone means such zone as established by the Secretary
pursuant to sections 92, 93, and 633 of title 14, United States Code. (source: CWA section

312(p)(1)(J))-

Commercial vessel means, except as the term is used in § 139.10(g), any vessel used in
the business of transporting property for compensation or hire, or in transporting property
in the business of the owner, lessee, or operator of the vessel. (source: CWA section
312(a)(10)). As used in § 139.10(g), the term commercial vessel means a vessel operating
between:

(1) Two ports or places of destination within the Pacific Region; or

(2) A port or place of destination within the Pacific Region and a port or place of
destination on the Pacific Coast of Canada or Mexico north of parallel 20 degrees north
latitude, inclusive of the Gulf of California. (source: CWA section 312(p)(10)(C)(i)).

Constructed in respect of a vessel means a stage of construction when:
(1) The keel of a vessel is laid;
(2) Construction identifiable with the specific vessel begins;

(3) Assembly of the vessel has commenced and comprises at least 50 tons or 1% of the
estimated mass of all structural material of the vessel, whichever is less; or

(4) The vessel undergoes a major conversion. (source: 33 CFR 151.1504).



https://www.federalregister.gov/select-citation/2020/10/26/33-CFR-151.66
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Contiguous zone means the entire zone established by the United States under Article 24
of the Convention on the Territorial Sea and the Contiguous Zone which extends from the
base line of the territorial sea of the United States seaward 24 nautical miles. (source:
CWA section 502(9)).

Comment:

¢ Required to clarify protection distances and for consistency to EEZ definition in application of layman terms
on what this distance means.

e Territorial Sea extends 12 nm and Contiguous Zone extends another 12 nm from that.

Discharge means “discharge incidental to the normal operation of a vessel” as defined in
this section.

Discharge incidental to the normal operation of a vessel means a discharge, including—

(1) Graywater, bilge water, cooling water, weather deck runoff, ballast water, oil water
separator effluent, and any other pollutant discharge from the operation of a marine
propulsion system, shipboard maneuvering system, crew habitability system, or installed
major equipment, such as an aircraft carrier elevator or a catapult, or from a protective,
preservative, or absorptive application to the hull of the vessel; and

(2) A discharge in connection with the testing, maintenance, and repair of a system
described in clause (1):

(i) Whenever the vessel is waterborne; and does not include—
(A) A discharge of rubbish, trash, garbage, or other such material discharged overboard;

(B) An air emission resulting from the operation of a vessel propulsion system, motor
driven equipment, or incinerator; or

(3) A discharge that is not covered by § 122.3 of this chapter (as in effect on February 10,
1996). (source: CWA section 312).

Discharge of oil in such quantities as may be harmful means any discharge of oil, including
an oily mixture, in such quantities identified in 40 CFR 110.3 and excluding those
discharges specified in 40 CFR 110.5.

Empty ballast tank means a tank that has previously held ballast water that has been
drained to the limit of the functional or operational capabilities of the tank (such as loss of
pump suction); is recorded as empty on a vessel log; and may contain unpumpable
residual ballast water and sediment. (source: CWA section 312(p)(1)(K)).

Environmentally Acceptable Lubricant (EAL) means a lubricant, including any oil or grease,
that is “biodegradable,” “minimally-toxic,” and “not bioaccumulative,” as these terms are
defined in § 139.2.

Exclusive Economic Zone (EEZ) means the area established by Presidential Proclamation
Number 5030, dated March 10, 1983 which extends from the base line of the territorial sea
of the United States seaward 200 nautical miles, and the equivalent zone of Canada.
(source: 33 CFR 151.1504).
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Existing vessel means a vessel constructed, or where construction has begun, prior to the
date identified in regulations promulgated by the Secretary as described in § 139.1(e).

Federally-protected waters means any waters of the United States or the waters of the
contiguous zone subject to federal protection, in whole or in part, for conservation
purposes, located within any area listed in Appendix A, as designated under:

(1) National Marine Sanctuaries designated under the National Marine Sanctuaries Act (16
U.S.C. 1431 et seq.);

(2) Marine National Monuments designated under the Antiquities Act of 1906;

(3) A unit of the National Park System, including National Preserves and National
Monuments, designated by the National Park Service within the U.S. Department of the
Interior;

(4) A unit of the National Wildlife Refuge System, including Wetland Management Districts,
Waterfowl Production Areas, National Game Preserves, Wildlife Management Areas, and
National Fish and Wildlife Refuges designated under the National Wildlife Refuge System
Administration Act of 1966 as amended by the National Wildlife Refuge System
Improvement Act of 1997;

(5) National Wilderness Areas designated under the Wilderness Act of 1964 (16 U.S.C.
1131-1136); and

(6) Any component designated under the National Wild and Scenic Rivers Act of 1968, 16
U.S.C. 1273.

Comment:

¢ Required to remove inappropriate ranking system for intent of Sec. 139.

e This scale is inappropriate as a risk metric as its primary purpose is to evaluate operational efficiency and
determine cleaning regimes to improve energy efficiency for the U.S. Navy.

e The EPA is using this FR scale only to differentiate between microfouling and macrofouling — whose
definitions are added below.

Graywater means drainage from dishwater, shower, laundry, bath, and washbasin drains.
It does not include drainage from toilets, urinals, hospitals, animal spaces, and cargo
spaces. (source: 33 CFR 151.05).

Great Lakes means Lake Ontario, Lake Erie, Lake Huron (including Lake Saint Clair), Lake
Michigan, Lake Superior, and the connecting channels (Saint Mary's River, Saint Clair
River, Detroit River, Niagara River, and Saint Lawrence River to the Canadian border), and
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includes all other bodies of water within the drainage basin of such lakes and connecting
channels. (source: CWA section 118(a)(3)(B)).

Great Lakes State means any of the states of Illinois, Indiana, Michigan, Minnesota, New
York, Ohio, Pennsylvania, and Wisconsin. (source: CWA section 312(p)(1)(M)).

Gross Register Tonnage (GRT) means the gross tonnage measurement of the vessel
under the Regulatory Measurement System. (source: 46 CFR 69.9).

Gross Tonnage ITC (GT ITC) means the gross tonnage measurement of the vessel under
the Convention Measurement System. (source: 46 CFR 69.9).

Impaired waterbody means a waterbody identified by a state, tribe, or EPA pursuant to
section 303(d) of the CWA as not meeting applicable state or tribal water quality standards
(these waters are called “water quality limited segments” under 40 CFR 130.2(j)) and
includes both waters with approved or established Total Maximum Daily Loads (TMDL)
and those for which a TMDL has not yet been approved or established.

Inherently biodegradable means the property of being able to be biodegraded when
subjected to sunlight, water, and naturally occurring microbes to the following level:
Greater than 70% biodegraded after 28 days using OECD Test Guidelines 302C or greater
than 20% but less than 60% biodegraded after 28 days using OECD Test Guidelines 301
A-F.

Internal Waters means:

(1) With respect to the United States, the waters shoreward of the territorial sea baseline,
including waters of the Great Lakes extending to the maritime boundary with Canada, and

(2) With respect to any other nation, the waters shoreward of its territorial sea baseline, as
recognized by the United States. (source: Modified from 33 CFR 2.24 as referenced in
CWA section 312(p)(1)(0)).

Live or living, notwithstanding any other provision of law (including regulations), does not:
(1) Include an organism that has been rendered nonviable; or

(2) Preclude the consideration of any method of measuring the concentration of organisms
in ballast water that are capable of reproduction. (source: CWA Section 312(p)(6)(D)(i)).

Macrofouling means large, distinct multicellular organisms visible to the human eye such
as barnacles, tubeworms, or fronds of algae.

Comment:
e Required for application to Sec. 139.22 revision to replace Fouling Rating definition. Source is IMO
Biofouling guidelines definition.

Major conversion means a conversion of an existing vessel:
(1) That substantially alters the dimensions or carrying capacity of the vessel; or

(2) That changes the type of the vessel; or
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(3) The intent of which, in the opinion of the government of the country under whose
authority the vessel is operating, is substantially to prolong its life; or

(4) Which otherwise so alters the vessel that, if it were a new vessel, it would become
subject to relevant provisions of MARPOL not applicable to it as an existing vessel.
(source: 33 CFR 151.05).

Marine Growth Prevention System (MGPS) means an anti-fouling system used for the
prevention of biofouling accumulation in seawater piping systems and sea chests. (source:
Modified from IMO MEPC.207(62)).

Marine Pollution Control Device (MPCD) means any equipment or management practice
(or combination of equipment and management practice) for installation and use onboard a
vessel that is: Designed to receive, retain, treat, control, or discharge a discharge
incidental to the normal operation of a vessel; and determined by the Administrator and the
Secretary to be the most effective equipment or management practice (or combination of
equipment and a management practice) to reduce the environmental impacts of the
discharge, consistent with the factors considered in developing the standards in this part.
(source: CWA section 312(p)(1)(P)).

Master means the officer having command of a vessel. (source: 46 CFR 10.107).

Mid-ocean means greater than 200 nautical miles (NM) from any shore, except when a
ballast water exchange or saltwater flush outside of 50 NM is authorized in this part, then it

means greater than 50 NM from any shore Fepregelapmam%errar\eeetbalmst—t&mes%

Comment:
e Required for consistency with CWA section (p) that spells it “midocean”
¢ Required to remove a regulation action from definition section

Microfouling means microscopic organisms including bacteria and diatoms and the slimy
substances that they produce. Biofouling comprised of only microfouling is commonly
referred to as a slime layer.

Comment:
e Required for application to Sec. 139.22 revision to replace Fouling Rating definition. Source is IMO
Biofouling guidelines definition.

Minimally-Toxic means, for lubricants (all percentages are on a weight/weight basis):

(1) If both the complete formulation and the main constituents (that is constituents making
up greater than or equal to 5% of the complete formulation) are evaluated, then the acute
aquatic toxicity of lubricants, other than greases and total loss lubricants, must be at least
100 mg/L and the LC50 of greases and total loss lubricants must be at least 1000 mg/L; or

(2) If each constituent is evaluated, rather than the complete formulation and main
constituents, then for each constituent present above 0.1%: Up to 20% of the formulation
can have an LC50 greater than 10 mg/L but less than 100 mg/L and an NOEC greater
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than 1 mg/L but less than 10 mg/L; up to 5% of the formulation can have an LC50 greater
than 1 mg/L but less than 10 mg/L and an NOEC greater than 0.1 mg/L but less than 1
mg/L; and up to 1% of the formulation can have an LC50 less than 1 mg/L and an NOEC
less than 0.1 mg/L.

Minimally-toxic, phosphate-free, and biodegradable means properties of a substance or
mixture of substances that:

(1) Have an acute aquatic toxicity value corresponding to a concentration greater than 10
ppm;

(2) Do not produce residuals with an LC50 less than 10 ppm;

(3) Are not bioaccumulative;

(4) Do not cause the pH of the receiving water to go below 6.0 or above 9.0;

(5) Contain, by weight, 0.5% or less of phosphates or derivatives of phosphate; and
(6) Are biodegradabile.

Minimize means to reduce or eliminate to the extent achievable using any control measure
that is technologically available and economically practicable and achievable and
supported by demonstrated best management practices such that compliance can be
documented in shipboard logs and plans and rationale provided in cases where minimizing
could not be achieved.

Comment:
¢ Required to clarify type of documentation necessary to establish compliance.

Niche Areas means areas on a ship that may be more susceptible to biofouling due to
different hydrodynamic forces, susceptibility to coating system wear or damage, or being
inadequately, or not, painted (e.g., sea chests, bow thrusters, propeller shafts, inlet
gratings, drydock support strips) (source: MEPC.207(62)).

Not bioaccumulative means any of the following:

(1) The partition coefficient in the marine environment is log KOW less than 3 or greater
than 7;

(2) The molecular mass is greater than 800 Daltons;
(3) The molecular diameter is greater than 1.5 nanometer;

(4) The bioconcentration factor (BCF) or bioaccumulation factor (BAF) is less than 100
L/kg; or

(5) The polymer with molecular weight fraction below 1,000 g/mol is less than 1%.

Oil means oil of any kind or in any form, including but not limited to any petroleum, fuel oil,
environmentally acceptable lubricant, sludge, oil refuse, and oil mixed with wastes other
than dredged spoil. (source: CWA section 311(a)(1)).
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Oily mixture means a mixture, in any form, with any oil content, including, but not limited to:
(1) Slops from bilges;

(2) Slops from oil cargoes (such as cargo tank washings, oily waste, and oily refuse);

(3) Oil residue; and

(4) Oily ballast water from cargo or fuel oil tanks. (source: 33 CFR 151.05).

Oil-to-Sea interface means any seal or surface on ship-board equipment where the design
is such that oil or oily mixtures can escape directly into surrounding waters. Oil-to-sea
interfaces are found on equipment that is subject to submersion as well as equipment that
can extend overboard.

Organism includes means an animal, including fish and fish eggs and larvae; a plant; a
pathogen; a microbe; a virus; a prokaryote (including any archean or bacterium); a fungus;
and a protist. (source: CWA section 312(p)(1)(R)).

Comment:

¢ Required to conform with the definition of "organism" in CWA section 312(p)(1)(R).

¢ The use of "includes" in the statute permits organisms other than those listed to be considered
"organisms" for purposes of section 312(p).

e Substituting the word "means" in the regulation creates a limited list of what can be considered organisms.
¢ The use of "includes" makes the clear the list in the statute contemplate that types of organisms other than

those listed such as fertilized eggs of marine coelenterates or the eggs or larva of animals other than fish
could be considered "organisms".

Pacific region means any Federal or state water adjacent to the State of Alaska, California,
Hawaii, Oregon, or Washington; and extending from shore. The term includes the entire
exclusive economic zone (as defined in Section 1001 of the Oil Pollution Act of 1990 (33
U.S.C. 2701)) adjacent to each Pacific Region State. (source: CWA section 312(p)(1)(S)).

Port or place of destination means a port or place to which a vessel is bound to anchor, to
moor, or be otherwise secured. (source: CWA section 312(p)(1)(T)).

Reception facility refers to any fixed, floating, or mobile facility capable of receiving wastes
and-residuesfrom-ships-and-fitforthat purpese discharges incidental to the normal
operation of a vessel as an alternative or required management practice. When
discharging to a reception facility in the United States, discharge is permitted only to
reception facilities that have an NPDES permit to discharge for that purpose. (source:
Modified from MEPC.1/Circ.834/Rev.1 and 33 CFR 151.2050(i)).
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Comment:

¢ Required for consistency with overall intent of Sec. 139 specific to DINOV and specifically to 139.22(c) for
in-water cleaning and capture systems:

¢ EPA modification of MARPOL definition does not adequately clarify how reception facilities fit within
DINQV standards and how MARPOL and USCG apply this term collectively to all waste streams that are
generated on board ships during normal operations and during cargo operations.

¢ The second sentence clarifies USCG provision that transfer of discharge to another vessel or shore facility
effectively changes it from DINOV to industrial waste not covered under CWA Sec. 312.

¢ VGP speaks to reception facilities only in the context of ballast water discharge and identifies those
reception facilities as outside purview of permit (Part 4.3(3))

Render nonviable means, with respect to an organism in ballast water, the action of a
ballast water management system that renders the organism permanently incapable of
reproduction following treatment. (source: CWA section 312(p)(1)(U)).

Saltwater flush means the addition of as much mid-ocean water into each empty ballast
tank of a vessel as is safe for the vessel and crew; and the mixing of the flush water with
residual ballast water and sediment through the motion of the vessel; and the discharge of
that mixed water, such that the resultant residual water remaining in the tank has the
highest salinity possible; and is at least 30 parts per thousand. A saltwater flush may
require more than one fill-mix-empty sequence, particularly if only small quantities of water
can be safely taken onboard a vessel at one time. (source: CWA section 312(p)(1)(V)).

Scheduled drydocklng means hauling out of a vessel or placmg a vessel in a drydock or
slipway for a
through-hull fittings vessel mspectlon malntenance or other purposes and does not
include emergency drydocking and emergency hull repairs. (source: Modified from 46 CFR
31.10-21).

Comment:
¢ Required for maintaining consistency with intent of Sec. 139

Seagoing vessel means a vessel in commercial service that operates beyond either the
boundary line established by 46 CFR part 7 or the St. Lawrence River west of a rhumb line
drawn from Cap des Rosiers to Point-Sud-Oeste (West Point), Anticosti Island, and west of
a line along 63" W longitude from Anticosti Island to the north shore of the St. Lawrence
River. It does not include a vessel that navigates exclusively on internal waters. (source:
Modified from 33 CFR 151.2005).

Secretary means the Secretary of the department in which the Coast Guard is operating.
(source: CWA section 312(p)(1)(W)).

Small vessel or fishing vessel means a vessel with a vessel length that is less than 79 feet;
or a fishing vessel, fish processing vessel, or fish tender vessel (as those terms are
defined in Section 2101 of title 46, United States Code), regardless of the vessel length.
(source: CWA section 312(p)(1)(Y)).

Toxic or hazardous materials means any toxic pollutant as defined in 40 CFR 401.15 or
any hazardous material as defined in 49 CFR 171.8.

12
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Underway means a vessel is not at anchor, or made fast to the shore, or aground. (source:
33 CFR 83.03).

Vessel General Permit (VGP) means the permit that is the subject of the notice of final
permit issuance entitled “Final National Pollutant Discharge Elimination System (NPDES)
General Permit for Discharges Incidental to the Normal Operation of a Vessel” (78 FR
21938 (April 12, 2013)). (source: CWA section 312(p)(1)(2)).

Vessel length means the horizontal distance between the foremost part of a vessel's stem
to the aftermost part of its stern, excluding fittings and attachments. (source: 33 CFR
151.05).

Visible sheen means, with respect to oil and oily mixtures, a silvery or metallic sheen or
gloss, increased reflectivity, visual color, iridescence, or an oil slick on the surface of the
water.

Voyage means any transit by a vessel traveling from or destined for any United States port
or place.

§139.3 Other Federal laws.

(a) Except as expressly provided in this part, nothing in this part affects the applicability to
a vessel of any other provision of Federal law, including:

(1) Sections 311 and 312 of the Federal Water Pollution Control Act (33 U.S.C. 1321 et
seq. and 33 U.S.C. 1322 et seq.), also known as the CWA,

(2) The Act to Prevent Pollution from Ships (33 U.S.C. 1901 et seq.);

(3) Title X of the Coast Guard Authorization Act of 2010 (33 U.S.C. 3801 et seq.), also
known as the Clean Hulls Act;

(4) The Federal Insecticide, Fungicide, and Rodenticide Act (7 U.S.C. 136 et seq.); and

(5) The National Marine Sanctuaries Act (16 U.S.C. 1431 et seq.) and implementing
regulations found at 15 CFR part 922 and 50 CFR part 404.

(b) Nothing in this part affects the authority of the Secretary of Commerce or the Secretary
of the Interior to administer any land or waters under the administrative control of the
Secretary of Commerce or the Secretary of the Interior, respectively.

(c) Nothing in this part shall be construed to affect, supersede, or relieve the master of any
otherwise applicable requirements or prohibitions associated with a vessel's right to
innocent passage as provided for under customary international law.
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(d) Nothing in this part shall be construed to limit the authority of a State: to enforce a
Federal requirement under CWA section 312(k) or other applicable Federal authority; to
inspect a vessel pursuant to paragraphs (5)(A)(iii) or (9)(F) of CWA section 312(p) in order
to monitor compliance with an applicable requirement of this part; or to enforce an identical
or lesser State law under CWA section 312(p)(9)(A)(ii).

Comment:

¢ Required to clarify construction that restates the authorities provided to States under subparagraphs (A)(ii)
and (F) of CWA sec 312(p)(9).

e |t is consistent with other provisions of §139.3, including paragraph (b) which provides a clarifying
construction that restates the authorities provided to the Sec of Commerce and the Sec of the Interior
under subparagraph (E) of CWA sec 312(p)(9).

e The new paragraph (d) will put these restatements from section 312(p)(9) together and will be helpful to
users of the regulations.

Subpart B—General Standards for Discharges
Incidental to the Normal Operation of a Vessel

§ 139.4 General operation and maintenance.

(a) The requirements in paragraph (b) of this section apply to any discharge incidental to
the normal operation of a vessel subject to regulation under this part.

(b) Vessels must implement the following practices:

(1) Minimize discharges including by consideration the use of reception facilities, storage
onboard the vessel, or reduced production of pollutants to be discharged.

Comment:

e Required for consistency with Supplementary Information provided with the proposed regulations, setting
out actions operators should consider to minimize discharges.

e The proposed insertion clarifies what actions operators should consider to minimize discharges once the
final regulations are inserted into the CFR and will make the proposed language accessible to users of the
regulations.

(2) Discharge while underway when practical and as far from shore as practical.

(3) Addition of any materials to a discharge, other than for treatment of the discharge, that
is not incidental to the normal operation of the vessel is prohibited.

(4) Dilution of any discharge for the purpose of meeting any standard in this part is
prohibited.

(5) Any material used onboard that will be subsequently discharged (e.g., disinfectants,
cleaners, biocides, coatings, sacrificial anodes) must:

(i) Be used only in the amount necessary to perform the intended function of that material;

(i) Not contain any materials banned for use in the United States; and
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(iii) If subject to FIFRA registration, be used according to the FIFRA label. Proper use
includes labeling requirements for proper application sites, rates, frequency of application,
and methods; maintenance; removal; and storage and disposal of wastes and containers.

(6) Any toxic or hazardous materials onboard which might wash overboard or dissolve as a
result of contact with precipitation or surface water spray must be stored in appropriately
sealed, labeled, and secured containers and be located in areas of the vessel that
minimize exposure to ocean spray and precipitation consistent with vessel design, unless
the master determines this would interfere with essential vessel operations or safety of the
vessel or would violate any applicable regulations that establish specifications for safe
transportation, handling, carriage, and storage of toxic or hazardous materials.

(7) Containers holding toxic or hazardous materials must not be overfilled and
incompatible materials must not be mixed in containers.

(8) The overboard discharge or disposal of containers with toxic or hazardous materials is
prohibited.

(9) Prior to washing the cargo compartment or tank and discharging washwater overboard,
any cargo compartment or tank must be in broom clean condition or its equivalent, to
minimize any remaining residue from these areas.

(10) Topside surfaces (e.g., exposed decks, hull above waterline, and related
appurtenances) must be maintained to minimize the discharge of cleaning compounds,
paint chips, non-skid material fragments, and other materials associated with exterior
surface preservation.

(11) Painting techniques on topside surfaces must minimize the discharge of paint.
(12) Discharge of unused paint and coatings is prohibited.

(13) Any equipment that may release, drip, leak, or spill oil or oily mixtures, fuel, or other
toxic or hazardous materials that may be discharged, including to the bilge, must be
maintained to minimize or eliminate the discharges efpollutants incidental to the normal
operation of a vessel.

Comment:
e Require for consistency with intent of sec. 139

§ 139.5 Biefeuling Hull husbandry and associated niche area management plan.

Comment:
e Required for plan to cover only those aspects of hull husbandry and associated niche areas EPA has
jurisdiction over.

(a) The requirements in paragraph (b) of this section apply to any vessel subject to
regulation under this part.
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(b) A vessel-specific biefeuling hull husbandry and associated niche area management
plan must be developed and followed to meet environmental standards and all other best
manaqement practices and requwements of thls sectlon wﬁh&geal—te—p#evem

ma%agemem—praeneesﬁfepspeemc—&ma&eﬁth&;essei—me plan elements must prlorltlze

procedures and strategies to prevent macrofouling._Vessel operators must document

compliance with the plan in shipboard logs and plans and provide rationale if a discharge
could not be minimized or eliminated per a best management practice.

Comment:

e Required to clarify broader intent of a biofouling management plan to include water quality discharges
such as paints.

e Removes directives that are the purview of USCG

§ 139.6 Oil management.

(a) The requirements in paragraphs (b) through (d) of this section apply to vessel
equipment and operations that use or discharge oil or oily mixtures.

(b) The following discharges are prohibited:
(1) Used or spent oil no longer being used for its intended purpose; and
(2) Oil in such quantities as may be harmful.

(c) During fueling, maintenance, and other vessel operations, control and response
measures must be used to prevent, minimize, and contain spills and overflows.

(d) An environmentally acceptable lubricant (EAL) must be used in any oil-to-sea interface
unless such use is technically infeasible.

Subpart C—Standards for Specific Discharges
Incidental to the Normal Operation of a Vessel

§ 139.10 Ballast tanks.

(a) Applicability. Except for any vessel otherwise excluded in paragraph (b) of this section,
the requirements in paragraphs (b) through (h) of this section apply to any vessel equipped
with one or more ballast tanks.

(b) Exclusions. The requirements of § 139.10 do not apply to the following vessels:

(1) A vessel that continuously takes on and discharges ballast water in a flow-through
system, if the Administrator determines that system cannot materially contribute to the
spread or introduction of ANS;

(2) A vessel in the National Defense Reserve Fleet scheduled for disposal, if the vessel
does not have an operable BWMS;
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(3) A vessel that discharges ballast water consisting solely of water taken onboard from a
public or commercial source that, at the time the water is taken onboard, meets the
applicable requirements or permit requirements of the Safe Drinking Water Act (42 U.S.C.
300f et seq.) or Health Canada's Guidelines for Canadian Drinking Water Quality;

(4) A vessel that carries all permanent ballast water in sealed tanks that are not subject to

discharge except under emergency circumstances; or

Comment:
. Required for consistency with CWA 312(p)(2)(B)(ii)(IV) and already addressed in Sec. 139.1(b)(3)Adds
compliance element consistent with definition of “minimize”

(5) A vessel that only discharges ballast water to a reception facility.

(c) Ballast Water Best Management Practices (BMPs). (1) Any vessel equipped with
ballast tanks must minimize the discharge and uptake of ANS by adhering to the following
practices such that compliance can be documented in shipboard logs and plans:

Comment:
o Required for consistency with Minimize definition.

(i1) Ballast tanks must be periodically flushed and cleaned to remove sediment and
biofouling organisms:

(i) Flushed not less than once per year at midocean distance from any shore or when an
accumulation of sediment impacts operations;

(ii) Cleaned not less than at every scheduled drydock or when an accumulation of
biofouling organisms impact operations;

Comment:

o Numbering errors under (c) — should start with a (1) —(ii) through (iv) don’t appear to be sub
paragraphs

o Required to clarify “periodically,” differences between flushed and cleaned, and to provide clear

compliance/enforcement thresholds.

(H2) When practicable and available, high sea suction must be used when in port or where
clearance to the bottom of the waterbody is less than 5 meters to the lower edge of the sea
chest;

(#3) When practicable, ballast water pumps must be used in port instead of draining by
gravity to empty ballast tanks; and

(w4) Any sea chest screen must be:

(i) Adequate in mesh size to prevent the uptake of larger ANS:
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(i) mMaintained and-fully-intact to prevent macrofouling accumulations on screen or in sea
chest area.

Comment:

Required to clarify intent of BMP specific to ANS prevention in keeping with other hull husbandry
requirements.

Maintenance of sea chests and screens for operational performance is outside the purview of Sec.
139.

Consistent with page 67834 of the Supplementary Information "sea chest screens are designed to
keep "the largest living organisms, such as fish, as well as bacteria and viruses associated with these
organisms, out of ballast tanks."

(5) Any vessel equipped with ballast tanks must minimize or avoid uptake of ballast water

in the following areas and situations:

(i) Areas known to have infestations or populations of harmful organisms and pathogens

(e.q., toxic algal blooms):;

(ii) Areas near sewage outfalls;

(iii) Areas near dredqging operations:

(iv) Areas where tidal flushing is known to be poor or times when a tidal stream is known to

be turbid;

(v) In darkness, when bottom-dwelling organisms may rise up in the water column;

(vi) Where propellers may stir up the sediment; and

(vii) Areas with pods of whales, convergence zones, and boundaries of major currents.

Comment:

Required to meet CWA Sec. 312 (p)(4)(B)(iii)(1) Minimum requirements. The added BMPs were
included in the 2013 VGP and represent sensible and internationally accepted best management
practices for ballast water.

The anti-backsliding provisions in VIDA require that “[e]xcept as provided in subclause (l1), the
Administrator shall not revise a standard of performance under this subsection to be less stringent
than an applicable existing requirement.” CWA § 312 (p)(4)(D)(ii)(l).

A further reason that the EPA gives for proposing not to continue the BMP for AlS is that “in cases of a
known outbreak of harmful algal blooms or viral hemorrhagic septicemia, a state can submit a petition
to EPA or the USCG requesting EPA to issue an emergency order as provided for in CWA Section 312
(p)(7)(A)(i).” p. 67835.

However, the petition process highlighted by the EPA is not effective to answer an emergency
situation because under CWA Section 312 (p)(7)(C)(i)(1) the petition process can take up to 180 days
for approval once it has been submitted.

The occurrence of an infestation or a toxic algal bloom requires immediate emergency measures or
the uptake and transfer of ballast water can have a devastating effect on the receiving waters in the
vessel’s next port of arrival.
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Comment:
. Redundant to (c)(1) above

(6)(3) Discharge or uptake of ballast water mustbe-aveided is prohibited in areas with
coral reefs that are not within a designated port, harbor, or offshore mooring station
designated for the transfer of petroleum products or liquid natural gas to a land based
facility. Ballast water discharge and uptake should be conducted as-far outside 24 nautical
miles from such coral reefs as pessible.

Comment:

. Required for consistency with other ANS ballast discharge protection provisions outside Contiguous
Zone.

o Changed to “is prohibited” to prevent confusion about the ability of vessels to conduct ballast water
operations above or in the vicinity of coral reef.

o All of the ports and harbors within the State of Hawai‘i have abundant coral growth within them.

Hawai‘i also depends on the delivery of petroleum products to a single-point mooring (SPM) terminal
anchored off Barbers Point in relatively close proximity to coral reef. The addition of the above
suggested language will clarify that vessels can conduct necessary ballast water operations in
designated harbors and petroleum moorings despite the presence of coral which will avoid confusion.

(N4} A vessel-specific ballast water management plan must be developed and followed to

minimize the potential for the introduction and spread of ANS meet the ballast water

discharge standard and all other best manaqement practlces and reqwrements of this

anel—system& Vessel operators must document compllance Wlth the plan in shlpboard logs
and plans and provide rationale if a discharge could not be minimized or eliminated per a
best management practice.

Comment:

o Required to clarify that the management plan goes beyond ANS to include water quality standards
such as for sediments and treatment residuals.

o Last sentence deleted as purview of USCG to consider these factors in applying minimum plan
component standards.

o Adds compliance element consistent with definition of “minimize”

(d) Ballast Water Discharge Standard. Unless exempted in paragraph (d)(3) of this section,
any ballast water discharge must meet the following numeric discharge standard:

(1) Biological parameters (expressed as instantaneous maximums).

(i) Organisms greater than or equal to 50 micrometers in minimum dimension: Less than
10 living organisms per cubic meter.

(i) Organisms less than 50 micrometers and greater than or equal to 10 micrometers: Less
than 10 living organisms per milliliter (mL).
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(iif) Toxicogenic Vibrio cholerae (serotypes O1 and O139): Less than 1 colony forming unit
(cfu) per 100 mL.

(iv) Escherichia coli: A concentration of less than 250 cfu per 100 mL.
(v) Intestinal enterococci: A concentration of less than 100 cfu per 100 mL.
(2) Biocide parameters (expressed as instantaneous maximums).

(i) Chlorine dioxide: For any discharge from a BWMS using chlorine dioxide, chlorine
dioxide must not exceed 200 pg/L.

(ii) Total residual oxidizers: For any discharge from a BWMS using chlorine or ozone, total
residual oxidizers must not exceed 100 pg/L.

(i) Peracetic acid: For any discharge from a BWMS using peracetic acid, peracetic acid
must not exceed 500 ug/L.

(iv) Hydrogen peroxide: For any discharge from a BWMS using peracetic acid, hydrogen
peroxide must not exceed 1,000 ug/L.

(3) Exemptions: The ballast water discharge standards in paragraphs (d)(1) and (2) of this
section do not apply to any vessel that:

(1) Is less than or equal to 3,000 GT ITC (1,600 GRT if GT ITC is not assigned), and does
not operate outside of the EEZ;

(ii) Is a non-seagoing, unmanned, unpowered barge, except any barge that is part of a
dedicated vessel combination such as an integrated or articulated tug and barge unit;

(iif) Takes on and discharges ballast water exclusively in the contiguous portions of a
single COTP Zone;

(iv) Does not travel more than 10 NM and passes through no locks;

(v) Is a vessel that operates exclusively in the Great Lakes and the St. Lawrence River
west of a rhumb line drawn from Cap des Rosiers to Point-Sud-Oeste (West Point),
Anticosti Island, and west of a line along 63 W. longitude from Anticosti Island to the north
shore of the St. Lawrence River;

(vi) Is enrolled in the USCG Shipboard Technology Evaluation Program (STEP); or

(vii) Discharges ballast water prior to an applicable ballast water discharge standard
compliance date established in regulations promulgated by the Secretary as described in
139.1(d).

(e) Ballast Water Discharge Standard Monitoring: The ballast water discharge standard
under (d)(1) and (2) of this section shall be reqularly monitored and equipment calibrated
for compliance using the following standards-

(1) Ballast Water System Functionality Monitoring. [Insert appropriate environmental
discharge system functionality monitoring standards per VGP Part 2.2.3.5.1.1.2 including
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EPA will develop new functionality monitoring standards as appropriate and will publish
them in the Federal Register.]

(2) Ballast Water monitoring equipment calibration. [Insert appropriate environmental
discharge equipment calibrating standards per VGP Part 2.2.3.5.1.1.3 including EPA will
develop new calibration standards as appropriate and will publish them in the Federal

Reqister.]

(3) Effluent Biological Organism Monitoring. [Insert appropriate environmental discharge
monitoring standards per VGP Part 2.2.3.5.1.1.4 including EPA will develop new
monitoring standards as appropriate and will publish them in the Federal Reqister.]

(4) Requirements and Effluent Limitations for AMS and BWMS that use Active Substances
(e.q., biocides). [Insert appropriate requirements and effluent limitation standards per VGP
Part 2.2.3.5.1.1.5 including EPA will develop new standards as appropriate and will publish
them in the Federal Reqister.]

(5) Ballast water treatment system recordkeeping and reporting. [Insert appropriate
recordkeeping and reporting standards per VGP Part 2.2.3.5.1.1.6 including EPA will
develop new standards as appropriate and will publish them in the Federal Register.]

Comment:

o Required to meet CWA 312(p)(4)(B)(iii)(l) to include all requirements in parts 2.1 and 2.2 relating to
effluents “and all related requirements.”

o These are standards of performance within the purview of EPA that are required to ensure AMS and
BWMS are in compliance.

o Due to complexity of this VGP section and translation to rule language, only appropriate subparts
citations are provided.

o Annual reporting to EPA is required to help in 5-year reviews and development of new standards of

performance under CWA 312(4)(D)(i).

(e ) Ballast Water Exchange and Saltwater Flushing. Except for any vessel identified in
paragraph (e)(3), (f), or (g) of this section, prior to an applicable ballast water discharge
standard compliance date established in regulations promulgated by the Secretary as
described in § 139.1(d), or in situations where noncompliance with the discharge standard
provided in (d) of this section is suspected or not possible including due to equipment
malfunction or failure, any vessel must meet the requirements in paragraphs (e)(1) and (2)
of this section.

Comment:
. Required to clarify that compliance date is not an absolute standard and a vessel must apply exchange
or flushing standards whenever the discharge non-compliance is known or suspected.

(1) Any vessel that carries ballast water taken on in areas less than 200 NM from any
shore that will subsequently operate outside the EEZ and more than 200 NM from any
shore must:

(i) Conduct ballast water exchange in waters not less than 200 NM from any shore prior to
discharging that ballast water; and
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(i) Commence ballast water exchange not less than 200 NM from any shore and as early
in the vessel voyage as practicable.

(2) For any ballast tank that is empty or contains unpumpable residual water on a vessel
bound for a port or place of destination subject to the jurisdiction of the United States, the
master must, prior to arriving at that port or place of destination, either:

(i) Seal the tank so that there is no discharge or uptake and subsequent discharge of
ballast water, or

(i) Conduct a ballast water exchange or saltwater flush:

Comment:
. Required for consistency with CWA Sec. 312 (p)(6)(B)(i).

(A) Not less than 200 NM from any shore for a voyage originating outside the United
States or Canadian EEZ; or

(B) not less than 50 NM from any shore for a voyage originating within the United States or
Canadian EEZ.

(3) Exceptions: Paragraphs (e){3)-and (2), do not apply under any of the following
circumstances:

Comment:
. Required as these exceptions only apply to empty ballast tanks.

(i) If the unpumpable residual waters and sediments of an empty ballast tank were subject
to treatment, in compliance with applicable requirements, through a BWMS approved or
accepted by the Secretary;

(ii) Except as otherwise required under this part, if the unpumpable residual waters and
sediments of an empty ballast tank were sourced solely within:

(A) The same port or place of destination; or

(B) Contiguous portions of a single COTP Zone;

(iii) If complying with an applicable requirement of this paragraph (e):
(A) Would compromise the safety of the vessel; or

(B) Is otherwise prohibited by any Federal, Canadian, or international law (including
regulations) pertaining to vessel safety;

(iv) If design limitations of an existing vessel prevent a ballast water exchange or saltwater
flush from being conducted in accordance with this paragraph (e); or

(v) If the vessel is operating exclusively within the internal waters of the United States and
Canada.
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(f) Vessels entering the Great Lakes. (1) Ballast Water Exchange—Except as provided in
paragraph (f)(2) of this section, any vessel entering the St. Lawrence Seaway through the
mouth of the St. Lawrence River must conduct a complete ballast water exchange or
saltwater flush:

(i) Not less than 200 NM from any shore for a voyage originating outside the EEZ; or
(ii) Not less than 50 NM from any shore for a voyage originating within the EEZ.

(2) Exceptions: The requirements of paragraph (f)(1) of this section do not apply to any
vessel if:

(i) Complying with paragraph (f)(1) of this section:
(A) Would compromise the safety of the vessel; or

(B) Is otherwise prohibited by any Federal, Canadian, or international law (including
regulations) pertaining to vessel safety.

(ii) Design limitations of an existing vessel prevent a ballast water exchange from being
conducted in accordance with an applicable requirement of paragraph (f)(1) of this section.

(i) The vessel has no residual ballast water or sediments onboard.
(iv) The vessel retains all ballast water while in waters subject to the requirement.

(v) The empty ballast tanks on the vessel are sealed in a manner that ensures that no
discharge or uptake occurs, and any subsequent discharge of ballast water is subject to
the requirement.

(g) Pacific waters.
(1) Ballast Water Exchange:

(i) Except as provided in paragraphs (g)(1)(ii) and (g)(3) of this section, any vessel that
operates either between two ports or places of destination within the Pacific Region; or a
port or place of destination within the Pacific Region and a port or place of destination on
the Pacific Coast of Canada or Mexico north of parallel 20 degrees north latitude, inclusive
of the Gulf of California, must conduct a complete ballast water exchange in waters more
than 50 NM from shore.

(i) Exemptions: The requirements of paragraph (g)(1)(i) of this section do not apply to any
vessel:

(A) Using, in compliance with applicable requirements, a type-approved BWMS approved
or accepted by the Secretary.

(B) Voyaging:

(1) Between or to a port or place of destination in the State of Washington, if the ballast
water to be discharged from the commercial vessel originated solely from waters located
between the parallel 46 degrees north latitude, including the internal waters of the
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Columbia River, and the internal waters of Canada south of parallel 50 degrees north
latitude, including the waters of the Strait of Georgia and the Strait of Juan de Fuca;

(2) Between ports or places of destination in the State of Oregon, if the ballast water to be
discharged from the commercial vessel originated solely from waters located between the
parallel 40 degrees north latitude and the parallel 50 degrees north latitude;

(3) Between ports or places of destination in the State of California within the San
Francisco Bay area east of the Golden Gate Bridge, including the Port of Stockton and the
Port of Sacramento, if the ballast water to be discharged from the commercial vessel
originated solely from ports or places within that area;

(4) Between the Port of Los Angeles, the Port of Long Beach, and the El Segundo offshore
marine oil terminal, if the ballast water to be discharged from the commercial vessel
originated solely from the Port of Los Angeles, the Port of Long Beach, or the El Segundo
offshore marine oil terminal;

(5) Between a port or place of destination in the State of Alaska within a single COTP
Zone,

(6) Between ports or places of destination in different counties of the State of Hawaii, if the
vessel conducts a complete ballast water exchange in waters that are more than 10 NM
from shore and at least 200 meters deep; or

Comment:

J Required to correct a technical error in the VIDA statute that will require vessels traveling from one
island to another in the same county that briefly transit outside State waters to travel 50 NM to
conduct a complete BW exchange. We realize that omitting this language from the regulations will
not remove the legislative requirement for intra-county voyages. However, omitting it from the
regulation will avoid having to seek a correction to the regulations once the technical correction is
enacted as an amendment to CWA section 312(p)(10)(C)(ii)(I)(bb)(GG).

(2) Low-Salinity Ballast Water:

(i) Except as provided in paragraphs (g)(2)(ii) and (g)(3) of this section, a complete ballast
water exchange must be conducted for any commercial vessel that transports ballast water
sourced from waters with a measured salinity of less than 18 parts per thousand and
voyages to a Pacific Region port or place of destination with a measured salinity of less
than 18 parts per thousand:

(A) Not less than 50 NM from shore, if the ballast water was sourced from a Pacific Region
port or place of destination.

(B) More than 200 NM from shore, if the ballast water was not sourced from a Pacific
Region port or place of destination.

(i) Exception: The requirements of paragraph (g)(2)(i) of this section do not apply to any
vessel voyaging to a port or place of destination in the Pacific Region that is using, in
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compliance with applicable requirements, a type-approved BWMS accepted by the
Secretary, or a type-approved BWMS approved by the secretary to achieve the following
numeric discharge standard for biological parameters (expressed as instantaneous
maximums):

(A) Organisms greater than or equal to 50 micrometers in minimum dimension: Less than
1 living organism per 10 cubic meters.

(B) Organisms less than 50 micrometers and greater than or equal to 10 micrometers:
Less than 1 living organisms per 266 10 milliliters (mL).

Comment:
J Required for consistency with CWA sec 312(p)(10)(C)(iii)(ll)(bb) “less than 1 organism per 10
milliliters...”

(C) Toxicogenic Vibrio cholerae (serotypes O1 and 0139): Less than 1 colony forming unit
(cfu) per 100 mL or less than 1 cfu per gram of wet weight of zoological samples.

(D) Escherichia coli: Less than 126 cfu per 100 mL.
(E) Intestinal enterococci: Less than 33 cfu per 100 mL.

(3) General Exceptions: The requirements of paragraphs (g)(1) and (2) of this section do
not apply to a commercial vessel if:

(i) Complying with the requirement would compromise the safety of the commercial vessel.

(i) If design limitations of an existing vessel, prevent a ballast water exchange from being
conducted in accordance with paragraphs (g)(1) and (2) of this section, as applicable.

(iif) The commercial vessel:
(A) Has no residual ballast water or sediments onboard; or
(B) Retains all ballast water while in waters subject to those requirements.

(iv) Empty ballast tanks on the commercial vessel are sealed in a manner that ensures
that:

(A) No discharge or uptake occurs; and
(B) Any subsequent discharge of ballast water is subject to those requirements.

(i) Federally-protected waters. Additional standards applicable to discharges from ballast
tanks when a vessel is operating in federally-protected waters are contained in
§ 139.40(b).

§ 139.11 Bilges.

(a) The requirements in paragraphs (b) through (d) of this section apply to discharges from
the bilge consisting of water and residue that accumulates in a lower compartment of the
vessel's hull below the waterline. This includes any water and residue from a cargo area
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that comes into contact with oily materials or a below-deck parking area or other storage
area for motor vehicles or other motorized equipment.

(b) The discharge of bilgewater from any vessel must not contain any flocculants or other
additives except when used with an oily water separator or to maintain or clean equipment.
The use of any additives to remove the appearance of a visible sheen is prohibited.

(c) For any vessel of 400 GT ITC (400 GRT if GT ITC is not assigned) and above, the
discharge of bilgewater must occur when the vessel is underway.

(d) Additional standards applicable to discharges from bilges when a vessel is operating in
federally-protected waters are contained in § 139.40(c).

(e) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a bilge discharge could not be minimized or eliminated.

Comment:
o Required here and all subsequent incidental discharge sections for consistency with CWA sec
312(p)(20)(C)(iii)(11)(bb) “less than 1 organism per 10 milliliters...”

§139.12 Boilers.

(a) The requirements in paragraphs (b) and (c) of this section apply to discharges resulting
from boiler blowdown.

(b) The discharge from boiler blowdown must be minimized when in port.

(c) Additional standards applicable to discharges from boilers when a vessel is operating in
federally-protected waters are contained in 8 139.40(d).

(d) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a boiler discharge could not be minimized or eliminated.

§ 139.13 Cathodic protection.

(a) The requirements in paragraph (b) of this section apply to discharges resulting from a
vessel's cathodic corrosion control protection device, including sacrificial anodes and
impressed current cathodic protection systems.

(b) Spaces between any flush-fit anode and backing must be filled to remove potential
hotspots for biofouling organisms.

(c) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a cathodic protection discharge could not be minimized or eliminated.

26



https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-citation-139.12
https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-citation-139.13

Attachment 2 Washington State Redline EPA-HQ—-OW-2019-0482; FRL-10015-54-OW
§ 139.14 Chain lockers.

(a) The requirements in paragraphs (b) through (e) of this section apply to accumulated
biological organisms, sediments, precipitation and seawater that is emptied from the
compartment used to store the anchor chain on a vessel and to prevent the discharge of
accumulated biological organisms, sediments, precipitation and seawater when deploying
the anchor in a new port or place of destination.

Comment:
. Required for section continuity and to clarify intent.

(b) Anchors and anchor chains must be rinsed of biofouling organisms and sediment when
the anchor is retrieved.

(c) The discharge of accumulated biological organisms, sediments, precipitation and
seawater water-and-sediment from any chain locker is prohibited in port and must be
discharged beyond the contiguous zone or into a reception facility.

Comment:

. (c) Required for section continuity with 139.2 and to clarify where discharges may occur in keeping
definition of protection of ANS within waters of the contiguous zone.

J (d) is duplication of (c)

(e) Additional standards applicable to a discharge from chain lockers when a vessel is
operating in federally-protected waters are contained in § 139.40(e).

(f) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a chain locker discharge could not be minimized or eliminated.

§ 139.15 Decks.

(a) Section 139.4(6) and (10), and tFhe requirements in paragraphs (b) through (i) of this
section apply to the overboard discharge of washdown and runoff, including but not limited
to precipitation and sea water, from decks, well decks, and bulkhead areas.

Comment:
. Required to provide full spectrum of requirements.

(b) Coamings or drip pans must be used for machinery that is expected to leak or
otherwise release oil on the deck; accumulated oil must be collected.
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(c) Where required by an applicable international treaty or convention or the Secretary, the
vessel must be fitted with and use physical barriers (e.qg., spill rails, scuppers and scupper
plugs) to eollectruneoff-fortreatment meet broom clean conditions during any washdown.

Comment:
. Required to include full spectrum of requirements and consistency with application of “broom clean”
condition

Comment:
o Redundant with revised definition of “broom clean” and (e).

(e) Vessel decks must be kept in broom clean condition whenever the vessel is underway
and prior to any deck washdown.

(f) Deck washdowns must be minimized in port.

(9) The discharge of floating solids, visible foam, halogenated phenolic compounds,
dispersants, surfactants, and spills must be minimized in any deck washdown.

(h) Any soap, cleaner, or detergent used for deck washdown must be minimally-toxic,
phosphate-free, and biodegradable.

(i) Additional standards applicable to discharges from decks when a vessel is operating in
federally-protected waters are contained in § 139.40(f).

(i) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a deck discharge could not be minimized or eliminated.

§ 139.16 Desalination and purification systems.

(a) The requirements in paragraph (b) of this section apply to discharges from onboard
desalination and purification systems used to generate freshwater from seawater or
otherwise purify water.

(b) The discharge resulting from the cleaning of desalination and purification systems with
toxic or hazardous materials is prohibited.

(c) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a desalination and purification system discharge could not be minimized or
eliminated.

§ 139.17 Elevator pits.

(a) The requirements in paragraph (b) of this section apply to the liquid that accumulates
in, and is discharged from, the sumps of elevator wells on vessels.

(b) The discharge of untreated accumulated water and sediment from any elevator pit is
prohibited.
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(c) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if an elevator pit discharge could not be minimized or eliminated.

§ 139.18 Exhaust gas emission control systems.

Comment:

. In general, the complexity of the exhaust gas emission control system section, significant problems it
presents, and limited state review period precludes the ability to fully recommend specific redline
changes. Therefore, we offer mostly narrative comments on areas that need to be addressed to
protect state waters. We ask that EPA consult with states in finding the best solutions.

(a) Applicability. The requirements in paragraphs (b) through (e) of this section apply to
discharges from the operation and cleaning of any exhaust gas cleaning system (EGCS)
and exhaust gas recirculation (EGR) system.

(b) Discharge requirements. Unless excluded in paragraph (c) of this section, any
discharge identified in paragraph (a) of this section must meet the following discharge
requirements.

Comment:

e The standards rely on IMO instead of technology assessment or analysis of EPA data received from the VGP in
comparison to state Water Quality Standards criteria.

e Limits and standards should be set for the following pollutants that have shown elevated results in vessel submitted
data to EPA at the most stringent levels for WQ standards. Additional parameters to include a standard:

o Metals:
= arsenic
= cadmium
= copper
= |ead
=  mercury
= nickel
= silver
= zinc

o Individual PAH’s parameters:
= Benzo(a)anthracene
=  Benzo(a)pyrene
=  Benzo(b)fluroanthrene
= Chrysene
= Dibenzo(a,h,)anthracene
= Indeno(1,2,3-cd)pyrene
o Aesthetics

(1) pH. (i) The discharge must meet one of the following requirements:

(A) The discharge must have a pH of no less than 6.5 as measured at the vessel's
overboard discharge point with the exception that during maneuvering and transit, the
maximum difference of two pH units is allowed between inlet water and overboard
discharge values; or

Comment:
. A pH of 6.5 is not protective enough for marine WQ standards.
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Comment:

. Required as violates §139.4(4) “Dilution of any discharge for the purpose of meeting any standard in
this part is prohibited.”

. There should not be a 4-meter dilution factor when the vessel EGCS system is already relying on

dilution via utilizing intake of sea water to wash exhaust and then a buffer dilution prior to discharge.
This is only swapping an air pollutant for a WQ pollutant. The high volume EGCS discharges add to the
already known ocean acidification problem.

o Who determines the calculation-based methodology? This could change based on the vessel operator
and should not be used. A measurement is a more scientific and accurate way to determine pH.

(i) The pH numeric discharge standard may be exceeded for up to 15 minutes in any 12-
hour period.

(2) PAHSs (Polycyclic Aromatic Hydrocarbons).

(i) The maximum continuous PAH concentration in the discharge must be no greater than
50 ug/L PAHphe (phenanthrene equivalence) above the inlet water PAH concentration.
The PAH concentration in the discharge must be measured downstream of the water
treatment equipment and upstream of any dilution (or other reactant dosing unit, if used).

(i) The 50 pg/L numeric discharge standard is normalized for a discharge flow rate of 45
tons(t)/MWh where the MW refers to the Maximum Continuous Rating or 80% of the power
rating of the fuel oil combustion unit. This numeric discharge standard is adjusted upward
or downward for varying discharge flow rates, pursuant to Table 1 to paragraph (b)(2)(ii) of
this section.

Table 1 to Paragraph (b)(2)(ii)

Flow rate Numeric discharge standard (ug/L PAHphe Measurement
(tY/MWh) equivalents) technology
0-1 2,250 Ultraviolet light.
2.5 900 Ultraviolet light.
5 450 Fluorescence °.
11.25 200 Fluorescence.
22.5 100 Fluorescence.
45 50 Fluorescence.
90 25 Fluorescence.
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Table 1 to Paragraph (b)(2)(ii)

Flow rate Numeric discharge standard (ug/L PAHphe Measurement
(YMWh) equivalents) technology

aFor any Flow Rate greater than 2.5 t/MWh, Fluorescence technology must be used.

(iif) The continuous PAHphe numeric discharge standard may be exceeded by 100% for
up to 15 minutes in any 12-hour period.

(3) Turbidity/suspended particulate matter.

(i) The washwater treatment system must be designed to minimize suspended particulate
matter, including heavy metals and ash.

Comment:
o This is not a scientific statement and is not enforceable. Define “designed to minimize.”

(i) The maximum continuous turbidity in the discharge must be no greater than 25 FNU
(formazin nephlometric units) or 25 NTU (nephlometric turbidity units) or equivalent units
above the inlet water turbidity. However, to account for periods of high inlet turbidity,
readings must be a rolling average over a 15-minute period to a maximum of 25 FNU with
the discharge measured downstream of the water treatment equipment and upstream of
dilution (or reactant dosing, if used).

(iif) The continuous turbidity numeric discharge standard may be exceeded by 20% for up
to 15 minutes in any 12-hour period.

(4) Nitrates:

(i) The washwater treatment system must prevent the discharge of nitrates beyond that
associated with a 12% removal of NOx from the exhaust, or beyond 60 mg/L normalized
for a discharge rate of 45 tons/MWh, whichever is greater.

Comment:
J Why is the table from the VGP not included here? Would be much clearer to vessel operators to have
the table.

(c) Applicability. The discharges of EGR bleed-off water from vessels that are underway
and operating on fuel that meets the emissions requirements for sulfur starting in 2020 as
specified in MARPOL Annex VI are excluded from paragraph (b) of this section.

(d) Prohibition. The discharge of EGR bleed-off water retained onboard in a holding tank
that does not meet the discharge requirements in paragraph (b) of this section, is
prohibited.

Comment:
. What if the bleed-off water doesn’t go to a holding tank, but is instead discharged directly? That too
should have to meet section (b)
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(e) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if an exhaust gas emission control systems discharge could not be minimized or
eliminated.

§ 139.19 Fire protection equipment.

(a) The requirements in paragraphs (b) through (d) of this section apply to the discharge
from fire protection equipment. As specified in § 139.1(b)(3), these requirements do not
apply to discharges from fire protection equipment when used for emergencies or when
compliance with such requirements would compromise the safety of the vessel or life at
sea.

(b) The discharge from fire protection equipment during testing, training, maintenance,
inspection, or certification, excluding USCG-required inspection and certification, is
prohibited in port and must not contain any fluorinated firefighting foam.

(c) Additional requirements applicable to discharges from fire protection equipment when a
vessel is operating in federally-protected waters are contained in § 139.40(g).

(d) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a fire protection equipment discharge could not be minimized or eliminated.

§ 139.20 Gas turbines.

(a) The requirements in paragraph (b) of this section apply to discharges from the washing
of gas turbine components.

(b) The discharge of untreated gas turbine washwater is prohibited unless infeasible.

(c) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a gas turbine discharge could not be minimized or eliminated.

§ 139.21 Graywater systems.

Comment:

o In general, the complexity of the Graywater systems section, significant problems it presents, and
limited state review period precludes the ability to fully recommend specific redline changes.
Therefore, we offer mostly narrative comments on areas that need to be addressed to protect state
waters. We ask that EPA consult with states in finding the best solutions.

(a) The requirements in paragraphs (b) through (h) of this section apply to discharges of
graywater except for graywater from any commercial vessel on the Great Lakes that is
subject to the requirements in 40 CFR part 140 and 33 CFR part 159.

(b) The introduction of kitchen waste, food, oils, and oily residues to the graywater system
must be minimized.

(c) Any soaps, cleaners, and detergents discharged in graywater must be minimally-toxic,
phosphate-free, and biodegradable.

(d) The discharge of graywater is prohibited from any vessel:
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(1) Within 3 NM from shore that voyages at least 3 NM from shore and has remaining
available graywater storage capacity, unless the discharge meets the standards in
paragraph (f) of this section; and

(2) Within 1 NM from shore that voyages at least 1 NM from shore but not beyond 3 NM
from shore and has remaining available graywater storage capacity, unless the discharge
meets the standards in paragraph (f) of this section.

Comment:

o What if the vessel is within 1nm and doesn’t go beyond 3 NM or 1 NM? You then have near shore
discharges not required to meet (f), likely from a vessel not moving or moving 3 NM or 1 NM.

o What is the definition of capacity? Many ships can divert graywater/blackwater/EGCS water to ballast

tanks but unless capacity is defined there is no capability to enforce upon not using all tanks available
for storage capacity. This needs to be required to maximize capacity.

(e) The discharge of graywater from the following vessels must meet the numeric
discharge standard established in paragraph (f) of this section:

(1) Any new vessel of 400 GT ITC (400 GRT if GT ITC is not assigned) and above;
(2) Any passenger vessel with overnight accommodations for 500 or more passengers;

(3) Any passenger vessel with overnight accommodations for 100-499 passengers unless
the vessel was constructed before December 19, 2008, and does not voyage beyond 1
NM from shore; and

Comment:
o This should clarify that for these vessels, despite the holding capacity, (f) is required. Section (f) should
apply to all vessels, no matter the size. Holding capacity is the limiting factor.

(4) Any new ferry authorized by the USCG to carry 250 or more people.

(f) A vessel identified in paragraph (e) of this section that is discharging graywater must
meet the following numeric discharge standard:

(1) Fecal coliform.

(i) The 30-day geometric mean must not exceed 20 cfu/100 mL (colony forming
units/milliliter).

(ii) Greater than 90% of samples must not exceed 40 cfu/100 mL.
(2) BODS.

(i) The 30-day average must not exceed 30 mg/L.

(i) The 7-day average must not exceed 45 mg/L.

(3) Suspended solids.

(i) The 30-day average must not exceed 30 mg/L.

(i) The 7-day average must not exceed 45 mg/L.
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(4) pH.

(i) Must be maintained between 6.0 and 9.0.

(i) [Reserved]

(5) Total residual chlorine.

(i) Must not exceed 10.0 pg/L.

(ii) [Reserved]

Comment:

. All of (f) — Significantly substandard to existing state and regional WQ standards. EPA needs to
conduct comprehensive review of states for their WQ standards to determine what these numbers
should be during discharges within 3NM or 1NM depending on definitions above.

(9) The discharge of graywater from any vessel operating on the Great Lakes that is not a
commercial vessel must not exceed 200 fecal coliform forming units per 100 milliliters and
contain no more than 150 milligrams per liter of suspended solids.

(h) Additional standards applicable to discharges from graywater systems when a vessel is
operating in federally-protected waters are contained in § 139.40(h).

(i) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if graywater systems discharge could not be minimized or eliminated.

§ 139.22 Hulls and associated niche areas.

(a) Applicability. The requirements in paragraphs (b) and (c) of this section apply to the
discharge of coatings, biofouling organisms, and other materials from vessel hull surfaces
and niche areas as an incidental discharge from in-water cleaning.

Comment:
. Required to focus only on incidental discharges under purview of EPA.

(b) Coatings. (1) Coatings applied to the vessel must be specific to the operational profile
of the vessel and the equipment to which it is applied, including, for biocidal coatings,
having appropriate effective biocide release rates and components that are biodegradable
once separated from the vessel surface.

(2) Coatings must be applied, maintained, and reapplied consistent with manufacturer
specifications, including the thickness, the method of application, and the lifespan of the
coating.

(3) Coatings on vessel hulls and niches must not contain tributyltin (TBT) or any other
organotin compound used as a biocide.

(i) Any vessel hull previously covered with a coating containing TBT (whether or not used
as a biocide) or any other organotin compound (if used as a biocide) must:

34



https://www.federalregister.gov/documents/2020/10/26/2020-22385/vessel-incidental-discharge-national-standards-of-performance#sectno-citation-139.22

Attachment 2 Washington State Redline EPA-HQ-OW-2019-0482; FRL-10015-54-0W

(A) Maintain an effective overcoat on the vessel hull so that no TBT or other organotin
leaches from the vessel hull; or

(B) Remove any TBT or other organotin compound from the vessel hull.

(4) When an organotin compound other than TBT is used as a catalyst in the coating (e.qg.,
dibutyltin), the coating must:

(i) Contain less than 2,500 mg total tin per kilogram of dry paint; and

(i) Not be designed to slough or otherwise peel from the vessel hull, noting that incidental
amounts of coating discharged by abrasion during cleaning or after contact with other hard
surfaces (e.g., moorings) are acceptable.

(5) Coatings that contain cybutryne must not be applied on vessel hulls and niches.

(i) Any vessel that has previously applied a coating that contains cybutryne to the vessel
hull must:

(A) Apply and maintain an effective overcoat of the vessel hull so that no cybutryne
leaches from the vessel hull, noting that incidental amounts of coating discharged by
abrasion during cleaning or after contact with other hard surfaces (e.g., moorings) are
acceptable; or

(B) Remove any cybutryne coating from the vessel hull.

(6) Alternatives to copper-based coatings must be considered for vessels spending 30 or
more days per year in a copper-impaired waterbody or using these waters as their home
port.

(c) In-Water Cleaning.

(1) Hulls and niche areas must be eleanedregularh-managed to minimize biofeuling
macrofouling.

(2) In-water cleaning of hull and associated niche areas is allowed where-

(i) Biofouling does not exceed microfouling levels:; and

(ii) Anti-fouling coatings are biocide-free and non-ablative.

2) Cleani hni inimize d I ina
3) Cleani it | loud of paint.
4)-(3) In-water cleaning of biefeuling-that-exceeds-afoulingrating-of-FR-20 _hull and

associated niche areas that have macrofouling or use biocide or ablative coatings is
prohibited_unless an in-water cleaning and capture system is used as provided in

paragraph (d) of this section. unless-ehe-ormore-of the-following-conditions-are-met:
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Comment:

o Required to prevent significant discharges of macrofouling and toxic pollutants.

o The Fouling Rating is not needed as only differentiates between microfouling and macrofouling.
o Required to separate out exclusions — IWCC moved to new (d)

. Deleted (6) and (7) as no longer pertinent to in-water cleaning.

(84) Any soap, cleaner, or detergent used on vessel surfaces, such as a scum line of the
hull, must be minimally-toxic, phosphate-free, and biodegradable.

(95) Additional standards applicable to discharges from hulls and associated niche areas
when a vessel is operating in federally-protected waters are contained in § 139.40(i).

(6) Vessel hull cleanings must adhere to any applicable cleaning requirements found on
the coatings’ manufacturers quidelines and any applicable FIFRA label.

Comment:

o Required as there are many different types of vessel hull coatings currently being employed by the
commercial vessel industry which makes developing regulations for the myriad systems infeasible.
However, most if not all systems come with specific guidelines from the manufacturer and a label
required by the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA).

o The addition of this language will ensure that BMPs for the safe and effective cleaning for each type of
hull coating will be followed which will extend the life of the hull coating and better protect receiving
waters from the introduction of ANS.

J The proposed language was developed from regulations covering in-water cleaning included in the
Final Rule for the Uniform National Discharge Standards for Vessels of the Armed Forces— Phase |l
Batch Two codified at 40 C.F.R. Part 1700.37.

(d) In-Water Cleaning and Capture (IWCQC).

(1) When discharging IWCC effluent to a reception facility in the United States, discharge
only to reception facilities that have an NPDES permit to discharge hull and associated
niche area effluents.

(2) The requirements of § 139.22 do not apply to the following vessels:
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(i) A vessel that uses an in-water cleaning and capture (IWCC) system that discharges
coatings, biofouling organisms, and other materials from vessel hulls and associated-niche
areas to a reception facility; and

(i) All coatings, biofouling organisms, and other materials from vessel hulls and associated
surfaces and niche areas not captured using an IWCC system meets cleaning
requirements consistent with paragraph (c)(2) of this section.

Comment:

o Required as IWCC systems are defined as reception facilities and not covered under VIDA.

J (d) and (d)(1) language follows ballast water reception facility language under 139.10(b) and (b)(5).
Assumption that “Exclusions” takes it out of VIDA.

o Since IWCC is not a clean transfer, need to link to general IWC requirements

J Delete (3) as not a factor for IWCC, See (c)

. New (3) required for consistency with 33 CFR 151.2050(i)

(e) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a hull or associated niche area discharge could not be minimized or eliminated.

§ 139.23 Inert gas systems.

(a) The requirements in paragraph (b) of this section apply to the discharge of washwater
from an inert gas system and deck seal water when used as an integral part of that
system.

(b) The discharge from inert gas systems must meet the general discharge requirements in
subpart B of this part.

(c) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if an inert gas systems discharge could not be minimized or eliminated.

§ 139.24 Motor gasoline and compensating systems.

(a) The requirements in paragraphs (b) and (c) of this section apply to the discharge of
motor gasoline and compensating ambient water added to keep gasoline tanks full to
prevent potentially explosive gasoline vapors from forming.

(b) The discharge of motor gasoline and compensating discharges must meet all general
discharge requirements in subpart B of this part.

(c) Additional standards applicable to discharges from motor gasoline and compensating
systems when a vessel is operating in federally-protected waters are contained in
§ 139.40()).

(d) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a motor gasoline or compensating systems discharge could not be minimized or
eliminated.
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§ 139.25 Non-oily machinery.

(a) The requirements in paragraph (b) of this section apply to discharges from machinery
that contains no oil, including discharges from the operation of desalination systems, water
chillers, valve packings, water piping, low- and high-pressure air compressors, propulsion
engine jacket coolers, fire pumps, and seawater and potable water pumps.

(b) The discharge of untreated non-oily machinery wastewater and packing gland or
stuffing box effluent containing toxic or bioaccumulative additives or the discharge of oil in
such quantities as may be harmful is prohibited.

(c) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a non-oily machinery discharge could not be minimized or eliminated.

§ 139.26 Pools and spas.

(a) The requirements in paragraphs (b) and (c) of this section apply to discharges from
pools and spas.

(b) Except for unintentional or inadvertent releases from overflows across the decks and
into overboard drains caused by, but not limited to, weather, vessel traffic, marine wildlife
avoidance or navigational maneuvering, discharge of pool and spa water must:

(1) Occur only while the vessel is underway, unless determined to be infeasible, and,;
(2) Meet the following numeric discharge standard:

(i) For chlorine disinfection: Total residual chlorine less than 100 pg/L; and

(ii) For bromine disinfection: Total residual oxidant less than 25 pg/L.

(c) Additional standards applicable to discharges from pools and spas when a vessel is
operating in federally-protected waters are contained in § 139.40(k).

(d) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a pool or spa discharge could not be minimized or eliminated.

§ 139.27 Refrigeration and air conditioning.

(a) The requirements in paragraph (b) of this section apply to discharges of condensation
from refrigeration, air conditioning, and similar chilling equipment.

(b) The direct overboard discharge of any condensate that contacts toxic or hazardous
materials is prohibited.

(c) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a refrigeration or air conditioning discharge could not be minimized or
eliminated.
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§ 139.28 Seawater piping.

(a) The requirements in paragraphs (b) and (c) of this section apply to discharges from
seawater piping systems that provide water for other vessel uses (e.g., engines, hydraulic
systems, and refrigeration), including while a vessel is in port or in layup.

(b) Seawater piping systems, including sea chests, grates, and similar appurtenances, that

accumulate biofouling-that-exceeds-a-foulingrating-of FR-20 macrofouling must be fitted
with a Marine Growth Prevention System (MGPS).

Comment:
o Required for consistency with no longer using FR system.

(1) An MGPS must be selected to address:

() The level, frequency, and type of biofouling; and

(i) The design, location, and area in which the system will be used.
(2) An MGPS must include one, or some combination of the following:
(i) Chemical injection;

(ii) Electrolysis, ultrasound, ultraviolet radiation, or electrochlorination;
(i) Application of an antifouling coating; or

(iv) Use of cupro-nickel piping.

3) Upon identification of biofouling-thatexceeds-afoulingrating-ofFR-20 macrofouling in
(3) Up macrofouling

a seawater piping system, reactive measures to manage the macrofouling must be used.
Discharges resulting from reactive measures to remove macrofouling are prohibited in port
unless an in-water cleaning and capture system as provided in § 139.22(d) is used.

Comment:
. Required for consistency with no longer using FR system.
o Required for consistency with 139.22.

(c) Additional standards applicable to discharges from seawater piping when a vessel is
operating in federally-protected waters are contained in § 139.40(l).

(d) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a seawater piping systems discharge could not be minimized or eliminated.

§139.29 Sonar domes.

(a) The requirements in paragraphs (b) and (c) of this section apply to discharges from
sonar domes.

(b) The discharge of water during maintenance or repair from inside the sonar dome is
prohibited.
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(c) Use of bioaccumulative biocides on the exterior of any sonar dome is prohibited when
non-bioaccumulative alternatives are available.

(d) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if a sonar dome discharge could not be minimized or eliminated.

Subpart D—Special Area Requirements

§ 139.40 Federally-protected waters.

(a) Applicability. The requirements in paragraphs (b) through (I) of this section are in
addition to applicable standards in subparts B and C of this part and apply when a vessel
is operating in federally-protected waters.

(b) Ballast tanks. The discharge or uptake of ballast water within, or in waters that may
directly affect federally-protected waters must-be-aveided is prohibited, except for those
vessels operating within the boundaries of any national marine sanctuary that preserves
shipwrecks or maritime heritage in the Great Lakes, unless the designation documents for
such sanctuary do not allow taking up or discharging ballast water in such sanctuary,
pursuant to section 610 of the Howard Coble Coast Guard and Maritime Transportation
Act of 2014 (Pub. L. 113-281; 16 U.S.C. 1431 note), as amended by the Coast Guard
Reauthorization Authorization Act of 2015, title VI, sec 602. Public Law 114-120, title VI,
sec 602.

Comment:

. The proposed language change is intended to provide an enforceable standard for the discharge or
uptake of BW in federally-protected waters and waters that may directly affect federally-protected
waters. While the standard to "avoid" such discharge or uptake is taken from the Final 2013 VGP, in
practice it will be difficult or impossible to enforce.

o The proposed prohibition is not an absolute prohibition as it is subject to the safety exception in
§139.1(b)(3).
o The addition of the language "or in waters that may directly affect" federally-protected waters is

consistent with the Final 2013 VGP, provides needed protection for natural and cultural resources,
and ensures the regulation is at least stringent as the current 2013 VGP requirements.
. The remaining proposed changes are to correct the citation

(c) Bilges. For any vessel of 400 GT ITC (400 GRT if GT ITC is not assigned) and above,
the discharge of bilgewater into federally-protected waters is prohibited.

(d) Boilers. The discharge of boiler blowdown into federally-protected waters is prohibited.

(e) Chain lockers. The discharge of accumulated water and sediment from any chain
locker into federally-protected waters is prohibited.

(f) Decks. The discharge of deck washdown into federally-protected waters is prohibited.

(9) Fire protection equipment. The discharge from fire protection equipment during testing,
training, maintenance, inspection, or certification into federally-protected water is
prohibited. The discharge of non-fluorinated firefighting foam into federally-protected
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waters is prohibited except by any vessel owned or under contract with the United States,
state, or local government to do business exclusively in any federally-protected waters.

(h) Graywater system. The discharge of graywater into federally-protected waters from any
vessel with remaining available graywater storage capacity is prohibited.

(i) Hulls and associated niche areas. The discharge from in-water cleaning of vessel hulls
and niche areas into federally-protected waters is prohibited.

() Motor gasoline and compensating systems. The discharge of motor gasoline and
compensating discharges into federally-protected waters is prohibited.

(k) Pools and spas. The discharge of pool or spa water into federally-protected waters is
prohibited.

(I) Seawater piping systems. The discharge of chemical dosing, as described in § 139.28,
into federally-protected waters is prohibited.

(e) Vessel operators must document compliance in shipboard logs and plans and provide
rationale if any discharges in this section could not be minimized or eliminated.

Subpart E—Procedures for States To Request
Changes to Standards, Regulations, or Policy
Promulgated by the Administrator

§ 139.50 Petition by a Governor for the Administrator to establish an emergency order or
review a standard, regulation, or policy.

(a) The Governor of a State (or a designee) may submit a petition to the Administrator:

(1) To issue an emergency order under CWA section 312(p)(4)(eE); or

Comment:
. Required to correct reference

(2) To review any standard of performance, regulation, or policy promulgated by the
Administrator under CWA section 312(p)(4) or (6), if there exists new information that
could reasonably result in a change to:

(i) The standard of performance, regulation, or policy; or

(i) A determination on which the standard of performance, regulation, or policy was based.
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(b) A petition under paragraph (a) of this section shall be submitted on a form provided by
the Administrator, developed in consultation with states, and administered through a portal
or other means of direct submission developed by the Administrator, signed by the
Governor (or a designee), and must include:

Comment:

o Required to ensure that a State seeking an emergency order or review of a standard, regulation, or
policy provides the information the EPA requires on a form developed by EPA directly to the EPA. This
manner of submission will ensure petitions are processed and routed efficiently for both EPA and the
States.

(1) The purpose of the petition (request for emergency order or a review of a standard,
regulation, or policy);

(2) Any applicable scientific or technical information that forms the basis of the petition;
and

(3) The direct and indirect benefits if the requested petition were to be granted by the
Administrator.

(c) The Administrator shall grant or deny:

(1) A petition under paragraph (a)(1) of this section shall be delegated to the regional
designee that covers the geographic area under which the petition is based and by an
expedited process to be resolved not later than the date that is 180 days after the date on
which the petition is submitted; and

Comment:

o Required to expedite emergency petition process to delegate review to regional jurisdictions that
have most appropriate geographic knowledge and expertise to understanding risks and issuing orders
in an expedited manner.

(2) A petition under paragraph (a)(2) of this section by not later than the date that is one
year after the date on which the petition is submitted.

(d) If the Administrator, or the regional designee in the case of a petition under paragraph
(a)(1) of this section, determines to grant a petition:

(1) In the case of a petition under paragraph (a)(1) of this section, the Administrator or their
regional designee shall immediately issue the relevant emergency order under CWA
section 312(p)(4)(E); or

(2) In the case of a petition under paragraph (a)(2) of this section, the Administrator shall
submit publish a Notice of Proposed Rulemaking to the Federal Register to revise the
relevant standard, requirement, regulation, or policy under CWA section 312(p)(4) or (6),
as applicable, as soon as possible and not later than 30 days after the date of the
determination.

(e) If the Administrator, or the regional designee in the case of a petition under paragraph
(a)(1) of this section, determines to deny a petition, the Administrator shall submit-publish a
notice to the Federal Register, that includes a detailed explanation of the scientific,
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technical, or operational factors that form the basis of the determination, as soon as
possible and not later than 30 days after the date of the determination.

(f) The Administrator, or the regional designee in the case of a petition under paragraph
(a)(1) of this section—

(1) recognizes that time is of the essence when the use of an emergency best
management practice is necessary; and

(2) will make all reasonable efforts to expedite the issuance of an order requiring
emergency best management practice under CWA section 312(p)(4)(E).

Comment:

J Required for consistency with (c)(1) and to ensure that determinations of petitions submitted to the
Administrator by a Governor for an emergency order under CWA sec 312(p)(4)(E) or for review of any
standard of performance, regulation, or policy promulgated under paragraph (4), (5), or (6) of section
312(p) are published in the Federal Register in a timely manner that complies with the statutory
timelines in section 312(p)(7)(C).

. Clause (i) of section 312(p)(7)(C) sets out the 180 day and 1 year timelines.

. Clause (ii) of that section sets out the requirement that the proposed rule be published in the Federal
Register within 30 days of the determination. Stating those statutory requirements directly in the
regulation will clarify what is required and what States may expect.

. The proposed new paragraph (f) is not required by CWA section 312(p) and is not intended to place
new requirements on the Administrator in evaluating emergency petitions submitted by Governors. It
is intended to emphasize that in an emergency situation, 180 days can be a very long time, especially
if a new ANS or disease is spreading rapidly. We hope this language will guide future Administrators
to act as quickly as possible to address true emergency situations.

§ 139.51 Petition by a Governor for the Administrator to establish enhanced Great Lakes
system requirements.

(a) The Governors endorsing a proposed standard or requirement under CWA section
312(p)(20)(i) (1) (bb) may jointly submit to the Administrator for approval each proposed
standard of performance or other requirement developed and endorsed pursuant to CWA
section 312(p)(10)(ii) with respect to any discharge that is subject to regulation under this
part and occurs within the Great Lakes System.

(b) A petition under paragraph (a) of this section must include:

(1) An explanation regarding why the applicable standard of performance or other
requirement is at least as stringent as a comparable standard of performance or other
requirement under this part;

(2) Information indicating that the standard of performance or other requirement is in
accordance with maritime safety; and

(3) Information indicating that the standard of performance or other requirement is in
accordance with applicable maritime and navigation laws and regulations.
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(c) On receipt of a proposed standard of performance or other requirement under
paragraph (b) of this section, the Administrator shall submit, after consultation with USCG,
a document to the Federal Register that, at minimum:

(1) States that the proposed standard or requirement is publicly available; and

(2) Provides an opportunity for public comment regarding the proposed standard or
requirement.

(d) The Administrator shall commence a review of each proposed standard of performance
or other requirement covered by the notice to determine whether that standard or
requirement is at least as stringent as comparable standards and requirements under this
part.

(e) In carrying out paragraph (d) of this section, the Administrator:
(1) Shall consult with the Secretary,

(2) Shall consult with the Governor of each Great Lakes State and representatives from
the Federal and provincial governments of Canada;

(3) Shall take into consideration any relevant data or public comments received under
paragraph (c)(2) of this section; and

(4) Shall not take into consideration any preliminary assessment by the Great Lakes
Commission or any dissenting opinion by a Governor of a Great Lakes State, except to the
extent that such an assessment or opinion is relevant to the criteria for the applicable
determination under paragraph (d) of this section.

(f) Upon review and determination, the Administrator, in concurrence with the Secretary,
shall approve each proposed standard or other requirement, unless the Administrator
determines that the proposed standard or other requirement is not at least as stringent as
comparable standards and requirements under this part.

(g) If the Administrator approves a proposed standard or other requirement, the
Administrator shall submit notification of the determination to the Governor of each Great
Lakes State and to the Federal Register.

(h) If the Administrator disapproves a proposed standard of performance or other
requirement, the Administrator shall submit a notice that must include:

(1) A description of the reasons why the standard or requirement is, as applicable, less
stringent than a comparable standard or requirement under this part, and

(2) Any recommendations regarding changes the Governors of the Great Lakes States
could make to conform the disapproved portion of the standard or requirement to the
requirements of paragraph (b) of this section.

(i) Disapproval of a proposed standard or requirement by the Administrator under
paragraph (h) of this section shall be considered to be a final agency action subject to
judicial review under section 5009.
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() On approval by the Administrator of a proposed standard of performance or other
requirement, the Administrator shall establish, by regulation, the proposed standard or
requirement within the Great Lakes System in lieu of any comparable standard or other
requirement promulgated under CWA section 312(p)(4).

§ 139.52 Application by a State for the Administrator to establish a State No-Discharge
Zone.

(a) If any state determines that the protection and enhancement of the quality of some or
all of the waters within the state require greater environmental protection, the Governor of
a State (or a designee) may submit apetition an application to the Administrator to
establish a regulation prohibiting one or more discharges, whether treated or not treated,
into such waters subject to the application.

Comment:
J Required for consistency with section title and CWA Sec 312(p)(10)(D)

(b) A prohibition by the Administrator under paragraph (a) of this section shall not apply
until the Administrator, in concurrence with the Secretary, reviews the state application and
makes the applicable determinations described in paragraph (d) of this section and
publishes a regulation establishing the prohibition.

(c) An application submitted by the state under paragraph (a) of this section shall be
submitted on a form provided by the Administrator, developed in consultation with states,
and administered through a portal or other means of direct submission developed by the
Administrator, signed by the Governor (or a designee) and must include:

Comment:

o Required to ensure that a State seeking no discharge zone provides the information the EPA requires
on a form developed by EPA directly to the EPA.

o This manner of submission will ensure applications are processed and routed efficiently for both EPA

and the States.

(1) A certification that a prohibition of the discharge(s) would protect and enhance the
quality of the specific waters within the state to a greater extent than the applicable Federal
standard provides;

(2) A detailed analysis of the direct and indirect benefits of the requested prohibition for
each individual discharge for which the state is seeking a prohibition;

(3) A table identifying the estimated types and estimated number of vessels operating in
the waterbody and a table identifying the estimated types and estimated number of vessels
that would be subject to the prohibition;

Comment:
. Required as these will be estimates, as it is literally a moving number.
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(4) A table identifying the location, operating schedule, draught requirements, pumpout
capacity, pumpout flow rate, and fee structure of each facility capable of servicing the
vessels that would be subject to the prohibition and available to receive the prohibited
discharge. For mobile pumpout facilities and pumper trucks, a narrative description of the
coverage area is sufficient;

Comment:

. Required as it can be challenging for pumper trucks and mobile pumpout boats that don’t have fixed
locations with fixed draught requirements. A list of estimated area of coverage/docks/piers might be a
better option.

(5) A map indicating the location of each facility identified in paragraph (5) within the
proposed waters. For mobile pumpout facilities and pumper trucks, a narrative description
of the coverage area is sufficient;

Comment:

. Required as “facilities” are sometimes moving such as pumper trucks or mobile vessel pumpouts,
therefore, difficult to place on a map. A list with an estimated area of coverage might be a better
option

(6) A table identifying the location and geographic area of each proposed no-discharge
zone; and

(7) A detailed analysis of the impacts to vessels subject to the prohibition, including a
discussion of how these vessels may feasibly collect and store the discharge, the extent to
which retrofitting may be required, costs that are incurred as a result of the discharge
prohibition, and any safety implications.

(d) On application of a State, the Administrator, in concurrence with the Secretary, shall, by
regulation, prohibit the discharge from a vessel of one or more discharges subject to
regulation under this part, whether treated or not treated, into the waters covered by the
application if the Administrator determines that—

(1) The prohibition of the discharge would protect and enhance the quality of the specified
waters within the state;

(2) Adequate facilities for the safe and sanitary removal and treatment of the prohibited
discharge are reasonably availabletaking-costs-into-consideration; for the water and all
vessels to which the prohibition would apply. A determination of adequacy shall consider,
at a minimum, water depth, dock size, pumpout facility capacity and flow rate, availability
of year-round operations, proximity to navigation routes, and the ratio of pumpout facilities
to the population_requiring pumpout and discharge capacity of vessels operating in those
waters;

46




Attachment 2 Washington State Redline EPA-HQ-OW-2019-0482; FRL-10015-54-0W

Comment:

. CWA sec 312(p)(10)(D)(iii)(I) does not permit the Administrator to take costs into consideration when
making a determination on a State petition to prohibit one or more types of discharge into certain
State waters. Section 312(p)(10(D)((ii)(l) contains a finite list of factors the Administrator may
consider, and does not include any discretionary language permitting consideration of other factors
the Administrator deems important. The statutory factor is:

. “(bb) adequate facilities for the safe and sanitary removal and treatment of the discharge are
reasonably available for the water and all vessels to which the prohibition would apply;". Adding cost
as a consideration is outside the authority of the Administrator and we request language be removed
to comply with the statutory language.

. Required as not all vessels require the use of the pumpout if they can hold until discharge outside of
US waters or outside of the no discharge zone.

(3) The discharge can be safely collected and stored until a vessel reaches an appropriate
facility or location for discharge;

(4) In the case of an application for the prohibition of the discharge of ballast water in port
(or in any other location where cargo, passengers, or fuel are loaded and unloaded):

(i) The considerations for adequate facilities described in paragraph (d)(2) of this section
apply; and

(i) The prohibition will not unreasonably interfere with the safe loading and unloading of
cargo, passengers, or fuel.

(e) The Administrator shall submit to the Secretary a request for written concurrence on a
determination made to establish a prohibition.

(1) A failure by the Secretary to concur with the Administrator 60 days after the date on
which the Administrator submits a request for concurrence shall not prevent the
Administrator from prohibiting the discharge or discharges, subject to the condition that the
Administrator shall include in the administrative record of the promulgation:

(i) Documentation of the request for concurrence; and

(i) The response of the Administrator to any written objections received from the Secretary
relating to the prohibition during the 60-day period beginning on the date of the request for
concurrence.

(f) Upon a determination by the Administrator that an application meets the criteria in
paragraph (c) of this section, the Administrator shall approve or disapprove an application
submitted by a state by not later than 90 days after the date on which the petition is
submitted.

Comment:
. Required for consistency with CWA 312(p)(10)(iii)(ll1).

(9) If the Administrator approves the application, the Administrator shall submit a notice of
proposed rulemaking to the Federal Register, as soon as possible and not later than 10
days after the date of the determination. The proposed rulemaking shall be open for
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comments for a period of 30 days, unless the Administrator finds the determination is
unusually complex and requires a comment period of 60 days.

(h) A prohibition by the Administrator under paragraph (a) of this section shall not apply
until the Administrator publishes a final rule establishing the prohibition._The Administrator
shall submit the final rule for publication in the Federal Register as soon as possible and
not later than 30 days after the closing date of the comment period for the proposed rule
under paragraph (q). If the Administrator finds that an unusually high number of comments
or the complexity of the comments require additional time for review, the Administrator
may submit the proposed rule not later than 60 days after the closing date.

Comment:

Subclause (lll) of CWA sec 312(p)(10)(D)(iii) requires the Administrator make a final determination on
a State application for a no-discharge zone within 90 days of receiving the application.

The proposed changes in (g) & (h) are intended to ensure that future Administrators carry out the
statutory requirement and intent that determinations of State petitions for a no-discharge zone are
effective quickly.

That requirement is inserted into paragraph (f) of the regulation to clarify the statutory requirement.
While subclause (1) of section 312(p)(10(D)(iii) requires the prohibition of a discharge pursuant to a
State petition be made "by regulation" the intent of this language is not to negate the 90-day
determination timeline with a limitless timeline for publication of a proposed and subsequent final
rule in the Federal Register.

As written, a future Administrator could make their determination approving the petition within the
required 90 days but never publish it in the Federal Register, preventing it from taking effect.

The proposed time frame would carry out the intent of Congress that the no-discharge petition
process be carried out in a definite and relatively short time frame.
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