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In addition to any special condition that may be required on a case-by-case basis by the District Engineer,
the following terms and conditions must be met, as applicable, for a Nationwide Permit authorization to be
valid in Washington State.

A. DESCRIPTION OF AUTHORIZED ACTIVITIES

38. Cleanup of Hazardous and Toxic Waste. Specific activities required to effect the containment,
stabilization, or removal of hazardous or toxic waste materials that are performed, ordered, or sponsored
by a government agency with established legal or regulatory authority. Court ordered remedial action
plans or related settlements are also authorized by this NWP. This NWP does not authorize the
establishment of new disposal sites or the expansion of existing sites used for the disposal of hazardous or
toxic waste.

Notification: The permittee must submit a pre-construction notification to the district engineer
prior to commencing the activity. (See general condition 31.) (Sections 10 and 404)

Note: Activities undertaken entirely on a Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA) site by authority of CERCLA as approved or required by
EPA, are not required to obtain permits under Section 404 of the Clean Water Act or Section 10 of the
Rivers and Harbors Act.

B. CORPS NATIONAL GENERAL CONDITIONS FOR ALL NWPs

Note: To qualify for NWP authorization, the prospective permittee must comply with the following
general conditions, as applicable, in addition to any regional or case-specific conditions imposed by the
division engineer or district engineer. Prospective permittees should contact the appropriate Corps district
office to determine if regional conditions have been imposed on an NWP. Prospective permittees should
also contact the appropriate Corps district office to determine the status of Clean Water Act Section 401
water quality certification and/or Coastal Zone Management Act consistency for an NWP. Every person
who may wish to obtain permit authorization under one or more NWPs, or who is currently relying on an
existing or prior permit authorization under one or more NWPs, has been and is on notice that all of the
provisions of 33 CFR § 330.1 through 330.6 apply to every NWP authorization. Note especially 33 CFR
§ 330.5 relating to the modification, suspension, or revocation of any NWP authorization.

1. Navigation. (a) No activity may cause more than a minimal adverse effect on navigation,



11. Equipment. Heavy equipment working in wetlands or mudflats must be placed on mats, or other
measures must be taken to minimize soil disturbance.

12. Soil Erosion and Sediment Controls. Appropriate soil erosion and sediment controls must be used and
maintained in effective operating condition during construction, and all exposed soil and other fills, as
well as any work below the ordinary high water mark or high tide line, must be permanently stabilized at
the earliest practicable date. Permittees are encouraged to perform work within waters of the United
States during periods of low-flow or no-flow.

13. Removal of Temporary Fills. Temporary fills must be removed in their entirety and the affected areas
returned to pre-construction elevations. The affected areas must be revegetated, as appropriate.

14. Proper Maintenance. Any authorized structure or fill shall be properly maintained, including
maintenance to ensure public safety and compliance with applicable NWP general conditions, as well as
any activity-specific conditions added by the district engineer to an NWP authorization.

15. Single and Complete Project. The activity must be a single and complete project. The same NWP
cannot be used more than once for the same single and complete project.

16. Wild and Scenic Rivers. No activity may occur in a component of the National Wild and Scenic River
System, or in a river officially designated by Congress as a “study river” for possible inclusion in the
system while the river is in an official study status, unless the appropriate Federal agency with direct
management responsibility for such river, has determined in writing that the proposed activity will not
adversely affect the Wild and Scenic River designation or study status. Information on Wild and Scenic
Rivers may be obtained from the appropriate Federal land management agency responsible for the
designated Wild and Scenic River or study river (e.g., National Park Service, U.S. Forest Service, Bureau
of Land Management, U.S. Fish and Wildlife Service).

17. Tribal Rights. No activity or its operation may impair reserved tribal rights, including, but not limited
to, reserved water rights and treaty fishing and hunting rights,

18. Endangered Species. (a) No activity is authorized under any NWP which is likely to directly or
indirectly jeopardize the continued existence of a threatened or endangered species or a species proposed
for such designation, as identified under the Federal Endangered Species Act (ESA), or which will
directly or indirectly destroy or adversely modify the critical habitat of such species. No activity is
authorized under any NWP which “may affect” a listed species or critical habitat, unless Section 7
consultation addressing the effects of the proposed activity has been completed.

(b) Federal agencies should follow their own procedures for complying with the requirements of the
ESA. Federal permittees must provide the district engineer with the appropriate documentation to
demonstrate compliance with those requirements. The district engineer will review the documentation and
determine whether it is sufficient to address ESA compliance for the NWP activity, or whether additional
ESA consultation is necessary.

(c) Non-federal permittees must submit a pre-construction notification to the district engineer if any
listed species or designated critical habitat might be affected or is in the vicinity of the project, or if the
project is located in designated critical habitat, and shall not begin work on the activity until notified by
the district engineer that the requirements of the ESA have been satisfied and that the activity is
authorized. For activities that might affect Federally-listed endangered or threatened species or designated
critical habitat, the pre-construction notification must include the name(s) of the endangered or threatened
species that might be affected by the proposed work or that utilize the designated critical habitat that
might be affected by the proposed work. The district engineer will determine whether the proposed
activity “may affect” or will have “no effect” to listed species and designated critical habitat and will



activity has the potential to cause an effect on the historic properties. Where the non-Federal applicant has
identified historic properties on which the activity may have the potential to cause effects and so notified
the Corps, the non-Federal applicant shall not begin the activity until notified by the district engineer
either that the activity has no potential to cause effects or that consultation under Section 106 of the
NHPA has been completed.

(d) The district engineer will notify the prospective permittee within 45 days of receipt of a complete
pre-construction notification whether NHPA Section 106 consultation is required. Section 106
consultation is not required when the Corps determines that the activity does not have the potential to
cause effects on historic properties (see 36 CFR §800.3(a)). If NHPA section 106 consultation is required
and will occur, the district engineer will notify the non-Federal applicant that he or she cannot begin work
until Section 106 consultation is completed. If the non-Federal applicant has not heard back from the
Corps within 45 days, the applicant must still wait for notification from the Corps.

(¢) Prospective permittees should be aware that section 1 10k of the NHPA (16 U.S.C. 470h-2(k))
prevents the Corps from granting a permit or other assistance to an applicant who, with intent to avoid the
requirements of Section 106 of the NHPA, has intentionally significantly adversely affected a historic
property to which the permit would relate, or having legal power to prevent it, allowed such significant
adverse effect to occur, unless the Corps, after consultation with the Advisory Council on Historic
Preservation (ACHP), determines that circumstances justify granting such assistance despite the adverse
effect created or permitted by the applicant. If circumstances justify granting the assistance, the Corps is
required to notify the ACHP and provide documentation specifying the circumstances, the degree of
damage to the integrity of any historic properties affected, and proposed mitigation. This documentation
must include any views obtained from the applicant, SHPO/THPO, appropriate Indian tribes if the
undertaking occurs on or affects historic properties on tribal lands or affects properties of interest to those
tribes, and other parties known to have a legitimate interest in the impacts to the permitted activity on
historic properties.

21. Discovery of Previously Unknown Remains and Artifacts. If you discover any previously unknown
historic, cultural or archeological remains and artifacts while accomplishing the activity authorized by this
permit, you must immediately notify the district engineer of what you have found, and to the maximum
extent practicable, avoid construction activities that may affect the remains and artifacts until the required
coordination has been completed. The district engineer will initiate the Federal, Tribal and state
coordination required to determine if the items or remains warrant a recovery effort or if the site is
eligible for listing in the National Register of Historic Places.

22. Designated Critical Resource Waters. Critical resource waters include, NOAA-managed marine
sanctuaries and marine monuments, and National Estuarine Research Reserves. The district engineer may
designate, after notice and opportunity for public comment, additional waters officially designated by a
state as having particular environmental or ecological significance, such as outstanding national resource
waters or state natural heritage sites. The district engineer may also designate additional critical resource
waters after notice and opportunity for public comment.

(a) Discharges of dredged or fill material into waters of the United States are not authorized by NWPs
7,12, 14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, 44, 49, 50, 51, and 52 for any activity within, or directly
affecting, critical resource waters, including wetlands adjacent to such waters.

(b) For NWPs 3, 8, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37, and 38, notification is
required in accordance with general condition 31, for any activity proposed in the designated critical
resource waters including wetlands adjacent to those waters. The district engineer may authorize activities
under these NWPs only after it is determined that the impacts to the critical resource waters will be no
more than minimal.

23. Mitigation. The district engineer will consider the following factors when determining appropriate and
practicable mitigation necessary to ensure that adverse effects on the aquatic environment are minimal:



best for the aquatic environment on a watershed basis. In cases where riparian areas are determined to be
the most appropriate form of compensatory mitigation, the district engineer may waive or reduce the
requirement to provide wetland compensatory mitigation for wetland losses.

(g) Permittees may propose the use of mitigation banks, in-lieu fee programs, or separate permittee-
responsible mitigation. For activities resulting in the loss of marine or estuarine resources, permittee-
responsible compensatory mitigation may be environmentally preferable if there are no mitigation banks
or in-lieu fee programs in the area that have marine or estuarine credits available for sale or transfer to the
permittee. For permittee-responsible mitigation, the special conditions of the NWP verification must
clearly indicate the party or parties responsible for the implementation and performance of the
compensatory mitigation project, and, if required, its long-term management.

(h) Where certain functions and services of waters of the United States are permanently adversely
affected, such as the conversion of a forested or scrub-shrub wetland to a herbaceous wetland in a
permanently maintained utility line right-of-way, mitigation may be required to reduce the adverse effects
of the project to the minimal level.

24. Safety of Impoundment Structures. To ensure that all impoundment structures are safely designed,
the district engineer may require non-Federal applicants to demonstrate that the structures comply with
established state dam safety criteria or have been designed by qualified persons. The district engineer may
also require documentation that the design has been independently reviewed by similarly qualified
persons, and appropriate modifications made to ensure safety.

25. Water Quality. Where States and authorized Tribes, or EPA where applicable, have not previously
certified compliance of an NWP with CWA Section 401, individual 401 Water Quality Certification must
be obtained or waived (see 33 CFR 330.4(c)). The district engineer or State or Tribe may require
additional water quality management measures to ensure that the authorized activity does not result in
more than minimal degradation of water quality.

26. Coastal Zone Management, In coastal states where an NWP has not previously received a state coastal
zone management consistency concurrence, an individual state coastal zone management consistency
concurrence must be obtained, or a presumption of concurrence must occur (see 33 CFR 330.4(d)). The
district engineer or a State may require additional measures to ensure that the authorized activity is
consistent with state coastal zone management requirements.

27. Regional and Case-By-Case Conditions. The activity must comply with any regional conditions that
may have been added by the Division Engineer (see 33 CFR 330.4(¢)) and with any case specific
conditions added by the Corps or by the state, Indian Tribe, or U.S. EPA in its section 401 Water Quality
Certification, or by the state in its Coastal Zone Management Act consistency determination.

28. Use of Multiple Nationwide Permits. The use of more than one NWP for a single and complete
project is prohibited, except when the acreage loss of waters of the United States authorized by the NWPs
does not exceed the acreage limit of the NWP with the highest specified acreage limit. For example, if a
road crossing over tidal waters is constructed under NWP 14, with associated bank stabilization
authorized by NWP 13, the maximum acreage loss of waters of the United States for the total project
cannot exceed 1/3-acre.

29. Transfer of Nationwide Permit Verifications. If the permittee sells the property associated with a
nationwide permit verification, the permittee may transfer the nationwide permit verification to the new
owner by submitting a letter to the appropriate Corps district office to validate the transfer. A copy of the
nationwide permit verification must be attached to the letter, and the letter must contain the following
statement and signature:




(b) Contents of Pre-Construction Notification: The PCN must be in writing and include the following
information: (1) Name, address and telephone numbers of the prospective permittee; (2) Location of the
proposed project; (3) A description of the proposed project; the project’s purpose; direct and indirect
adverse environmental effects the project would cause, including the anticipated amount of loss of water
of the United States expected to result from the NWP activity, in acres, linear feet, or other appropriate
unit of measure; any other NWP(s), regional general permit(s), or individual permit(s) used or intended to
be used to authorize any part of the proposed project or any related activity. The description should be
sufficiently detailed to allow the district engineer to determine that the adverse effects of the project will
be minimal and to determine the need for compensatory mitigation. Sketches should be provided when
necessary to show that the activity complies with the terms of the NWP. (Sketches usually clarify the
project and when provided results in a quicker decision. Sketches should contain sufficient detail to
provide an illustrative description of the proposed activity (e.g., a conceptual plan), but do not need to be
detailed engineering plans); (4) The PCN must include a delineation of wetlands, other special aquatic
sites, and other waters, such as lakes and ponds, and perennial, intermittent, and ephemeral streams, on
the project site, Wetland delineations must be prepared in accordance with the current method required by
the Corps. The permittee may ask the Corps to delineate the special aquatic sites and other waters on the
project site, but there may be a delay if the Corps does the delineation, especially if the project site is
large or contains many waters of the United States. Furthermore, the 45 day period will not start until the
delineation has been submitted to or completed by the Corps, as appropriate; (5) If the proposed activity
will result in the loss of greater than 1/10-acre of wetlands and a PCN is required, the prospective
permittee must submit a statement describing how the mitigation requirement will be satisfied, or
explaining why the adverse effects are minimal and why compensatory mitigation should not be required.
As an alternative, the prospective permittee may submit a conceptual or detailed mitigation plan. (6) If
any listed species or designated critical habitat might be affected or is in the vicinity of the project, or if
the project is located in designated critical habitat, for non-Federal applicants the PCN must include the
name(s) of those endangered or threatened species that might be affected by the proposed work or utilize
the designated critical habitat that may be affected by the proposed work. Federal applicants must provide
documentation demonstrating compliance with the Endangered Species Act; and (7) For an activity that
may affect a historic property listed on, determined to be eligible for listing on, or potentially eligible for
listing on, the National Register of Historic Places, for non-Federal applicants the PCN must state which
historic property may be affected by the proposed work or include a vicinity map indicating the location
of the historic property. Federal applicants must provide documentation demonstrating compliance with
Section 106 of the National Historic Preservation Act.

(c) Form of Pre-Construction Notification: The standard individual permit application form (Form
ENG 4345) may be used, but the completed application form must clearly indicate that it is a PCN and
must include all of the information required in paragraphs (b)(1) through (7) of this general condition. A
letter containing the required information may also be used.

(d) Agency Coordination: (1) The district engineer will consider any comments from Federal and
state agencies concerning the proposed activity’s compliance with the terms and conditions of the NWPs
and the need for mitigation to reduce the project’s adverse environmental effects to a minimal level. (2)
For all NWP activities that require pre-construction notification and result in the loss of greater than 1/2-
acre of waters of the United States, for NWP 21, 29, 39, 40, 42, 43, 44, 50, 51, and 52 activities that
require pre-construction notification and will result in the loss of greater than 300 linear feet of
intermittent and ephemeral stream bed, and for all NWP 48 activities that require pre-construction
notification, the district engineer will immediately provide (e.g., via e-mail, facsimile transmission,
overnight mail, or other expeditious manner) a copy of the complete PCN to the appropriate Federal or
state offices (U.S. FWS, state natural resource or water quality agency, EPA, State Historic Preservation
Officer (SHPO) or Tribal Historic Preservation Office (THPO), and, if appropriate, the NMFS). With the
exception of NWP 37, these agencies will have 10 calendar days from the date the material is transmitted
to telephone or fax the district engineer notice that they intend to provide substantive, site-specific
comments. The comments must explain why the agency believes the adverse effects will be more than




before the permittee commences work in waters of the United States, unless the district engineer
determines that prior approval of the final mitigation plan is not practicable or not necessary to ensure
timely completion of the required compensatory mitigation. If the prospective permittee elects to submit a
compensatory mitigation plan with the PCN, the district engineer will expeditiously review the proposed
compensatory mitigation plan. The district engineer must review the proposed compensatory mitigation
plan within 45 calendar days of receiving a complete PCN and determine whether the proposed mitigation
would ensure no more than minimal adverse effects on the aquatic environment. If the net adverse effects
of the project on the aquatic environment (after consideration of the compensatory mitigation proposal)
are determined by the district engineer to be minimal, the district engincer will provide a timely written
response to the applicant. The response will state that the project can proceed under the terms and
conditions of the NWP, including any activity-specific conditions added to the NWP authorization by the
district engineer.

3, If the district engineer determines that the adverse effects of the proposed work are more than
minimal, then the district engineer will notify the applicant either: (a) That the project does not qualify for
authorization under the NWP and instruct the applicant on the procedures to seek authorization under an
individual permit; (b) that the project is authorized under the NWP subject to the applicant’s submission
of a mitigation plan that would reduce the adverse effects on the aquatic environment to the minimal
level; or (c) that the project is authorized under the NWP with specific modifications or conditions.
Where the district engineer determines that mitigation is required to ensure no more than minimal adverse
effects occur to the aquatic environment, the activity will be authorized within the 45-day PCN period,
with activity-specific conditions that state the mitigation requirements. The authorization will include the
necessary conceptual or detailed mitigation or a requirement that the applicant submit a mitigation plan
that would reduce the adverse effects on the aquatic environment to the minimal level. When mitigation is
required, no work in waters of the United States may occur until the district engineer has approved a
specific mitigation plan or has determined that prior approval of a final mitigation plan is not practicable
or not necessary to ensure timely completion of the required compensatory mitigation.

Further Information

1. District Engineers have authority to determine if an activity complies with the terms and conditions of
an NWP.

7 NWPs do not obviate the need to obtain other federal, state, or local permits, approvals, or
authorizations required by law.

3. NWPs do not grant any property rights or exclusive privileges.

4. N'WPs do not authorize any injury to the property or rights of others.

5. N'WPs do not authorize interference with any existing or proposed Federal project.

C. CORPS SEATTLE DISTRICT REGIONAL GENERAL CONDITIONS

1. Aquatic Resources Requiring Special Protection. Activities resulting in a loss of waters of the United
States in a mature forested wetland, bog, bog-like wetland, aspen-dominated wetland, alkali wetland,
wetlands in a dunal system along the Washington coast, vernal pools, camas prairie wetlands, estuarine
wetlands, and wetlands in coastal lagoons cannot be authorized by a NWP, except by the following
NWPs:

NWP 3 — Maintenance

NWP 20 — Oil Spill Cleanup

NWP 32 — Completed Enforcement Actions

NWP 38 — Cleanup of Hazardous and Toxic Waste
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e. For new bank stabilization activities in rivers and streams, describe the type and length of existing
bank stabilization within 300 feet up and downstream of the project area. In tidal areas, describe the type
and length of existing bank stabilization within 300 feet along the shoreline on both sides of the project
area.

f. Demonstrate the proposed project incorporates the least environmentally damaging practicable
bank protection methods. These methods include, but are not limited to, the use of bioengineering,
biotechnical design, root wads, large woody material, native plantings, and beach nourishment in certain
circumstances. If rock must be used due to site erosion conditions, explain how the bank stabilization
structure incorporates elements beneficial to fish. If the Corps determines you have not incorporated the
least environmentally damaging practicable bank protection methods and/or have not fully compensated
for impacts to aquatic resources, you must submit a compensatory mitigation plan to compensate for
impacts to aquatic resources.

g. A planting plan using native riparian plant species unless the applicant demonstrates a planting
plan is not appropriate or not practicable.

5. Crossings of Waters of the United States. Any project including installing, replacing, or modifying
crossings of waters of the United States, such as culverts, requires pre-construction notification to the
District Engineer in accordance with Nationwide Permit General Condition 31 for Pre-Construction
Notification. This requirement does not apply to maintenance work exempt by 33 CFR 323.4 (a)(2).
Each notification must also include the following information:

a. Need for the crossing,.
b. Crossing design criteria and design methodology.
¢. Rationale behind using the specific design method for the crossing.

6. Cultural Resources and Human Burials. Permittees must immediately stop work and notify the
District Engineer within 24 hours if, during the course of conducting authorized work, human burials,
cultural resources, or historic properties, as identified by the National Historic Preservation Act, are
discovered. Failure to stop work in the area of discovery until the Corps can comply with the provisions
of 33 CFR 325 Appendix C, the National Historic Preservation Act, and other pertinent laws and
regulations could result in a violation of state and federal laws. Violators are subject to civil and criminal
penalties.

7. Essential Fish Habitat. An activity which may adversely affect essential fish habitat, as identified
under the Magnuson-Stevens Fishery Conservation and Management Act (MSA), may not be authorized
by NWP until essential fish habitat requirements have been met by the applicant and the Corps. Non-
federal permittees shall notify the District Engineer if essential fish habitat may be affected by, or is in the
vicinity of, a proposed activity and shall not begin work until notified by the District Engineer that the
requirements of the essential fish habitat provisions of the MSA have been satisfied and the activity is
authorized. The notification must identify the type(s) of essential fish habitat (e.g., Pacific salmon,
groundfish, and/or coastal-pelagic species) managed by a Fishery Management Plan that may be affected.
Information about essential fish habitat is available at www.nwr.noaa.gov/.

8. Vegetation Protection and Restoration. Permittees must clearly mark all construction area boundaries
before beginning work. The removal of native vegetation in riparian areas and wetlands, and the removal
of submerged aquatic vegetation in estuarine and tidal areas must be avoided and minimized to the
maximum extent practicable, Areas subject to temporary vegetation removal shall be replanted with
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http://www.ecy.wa.gov/programs/sea/wetlands/ratingsystems or by contacting Ecology’s Federal
Permit staff.

A statement describing how the mitigation requirement will be satisfied. A conceptual or detailed
mitigation or restoration plan may be submitted.

Mitigation plans submitted for Ecology review and approval shall be based on the guidance
provided in Wetland Mitigation in Washington State, Parts 1 and 2 (Ecology Publications #06-06-
011a and #06-06-011b).

Coastal Zone Management Program “Certification of Consistency” Form if the project is located
within a coastal county (Clallam, Grays Harbor, Island, Jefferson, King, Kitsap, Mason, Pacific,
Pierce, San Juan, Skagit, Snohomish, Thurston, Wahkiakum, and Whatcom counties).

Note: CZM Certification of Consistency forms are available on Ecology’s Federal Permit
website: http://www.ecy.wa.gov/programs/sea/fed-permit/index. html or by contacting Ecology’s
Federal Permit staff.

Other applicable requirements of Corps Nationwide Permit General Condition 31, Corps
Regional Conditions, or notification conditions of the applicable NWP.

Note: Ecology has 180 days from receipt of applicable documents noted above and a copy of the
final authorization letter from the Corps providing coverage Jor a proposed project or activity
under the NWP Program to issue a WOC and CZM consistency determination response. If more
than 180 days pass after Ecology’s receipt of these documents, your requirement fo obtain an
individual WQC and CZM consistency determination response becormes waived.

Aquatic resources requiring special protection. Certain aquatic resources are unique, difficult-to-
replace components of the aquatic environment in Washington State. Activities that would affect
these resources must be avoided to the greatest extent possible. Compensating for adverse impacts to
high value aquatic resources is typically difficult, prohibitively expensive, and may not be possible in
some landscape settings.

Individual 401 review is required for activities in or affecting the following aquatic resources (and not
prohibited by Regional Condition 1):

(a) Wetlands with special characteristics (as defined in the Washington State Wetland Rating Systems

for western and eastern Washington, Ecology Publications #04-06-025 and #04-06-015):
Estuarine wetlands

Natural Heritage wetlands

Bogs

Old-growth and mature forested wetlands

Wetlands in coastal lagoons

Interdunal wetlands

Vernal pools

Alkali wetlands

(b) Fens, aspen-dominated wetlands, camas prairie wetlands, and marine water with eelgrass (Zostera

marina) beds (except for NWP 48).
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Note: This State General Condition does not apply to projects or activities authorized under NWP 33,
Temporary Construction, Access, and Dewatering

7. Stormwater discharge pollution prevention: All projects that involve land disturbance or
impervious surfaces must implement prevention or control measures to avoid discharge of pollutants
in stormwater runoff to waters of the state. For land disturbances during construction, the permittee
must obtain and implement permits where required and follow Ecology’s current stormwater manual.

Note: Stormwater permit information is available at Ecology’s Water Quality website.
http://www.ecy.wa.gov/programs/wg/stormwater/index.html. Ecology's Stormwater Managenient and
Design Manuals are available at:
http://www.ecy.wa.gov/programs/wq/stormwater/municipal/StrmwirMan. himl. Information is also
available by contacting Ecology’s Federal Permit staff.

8. State Certification for PCNs not receiving 45-day response. In the event the U.S. Army Corps of
Engineers does not respond to a complete pre-construction notification within 45 days, the applicant
must contact Ecology for Individual 401 review.

F. STATE 401 CERTIFICATION SPECIFIC CONDITIONS FOR THIS NWP: Certified subject to
conditions. Permittee must meet Ecology 401 General Conditions. Individual 401 review is required for
projects or activities authorized under this NWP if:

1. The project or activity involves fill in tidal waters.

2. The project or activity affects % acre or more of wetlands.

G. EPA 401 CERTIFICATION GENERAL CONDITIONS:

A. Any activities in the following types of wetlands and waters of the United States will need to apply
for an individual 401 certification: Mature forested wetlands, bogs, bog-like wetlands, wetlands in dunal
systems along the Washington coast, coastal lagoons, vernal pools, aspen-dominated wetlands, alkali
wetlands, camas prairie wetlands, estuarine wetlands, including salt marshes, and marine waters with
eelgrass or kelp beds.

B. A 401 certification determination is based on the project or activity meeting established turbidity
levels. The EPA will be using as guidance the state of Washington’s water quality standards [WAC 173-
201a] and sediment quality standards [WAC 173-204]. Projects or activities that are expected to exceed
these levels or that do exceed these levels will require an individual 401 certification.

The water quality standards allow for short-term turbidity exceedances after all necessary Best
Management Practices have been implemented (e.g., properly placed and maintained filter fences, hay
bales and/or other erosion control devices, adequate detention of runoff to prevent turbid water from
flowing off-site, providing a vegetated buffer between the activity and open water, etc.), and only up to
the following limits:

Wetted Stream Width at Discharge Point Approximate Downstream Point for
Determining Compliance
Up to 30 feet 50 feet
>30 to 100 feet 100 feet
>100 feet to 200 feet 200 feet
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A request for individual 401 certification- review is not complete until the EPA receives the
applicable documents noted above and the EPA has received a copy of the final authorization letter from
the Corps providing coverage for a proposed project or activity under the NWP Program.

G. No activity, including structures and work in navigable waters of the United States or discharges
of dredged or fill material, may consist of unsuitable material (e.g., trash, debris, car bodies, asphalt, etc.)
and material used for construction or discharged must be free from toxic pollutants in toxic amounts (see
Section 307 of the Clean Water Act).

H. An individual 401 certification is based on adequate compensatory mitigation being provided for
aquatic resource and other water quality-related impacts of projects or activities authorized under the
NWP Program,

A 401 certification is contingent upon written approval from the EPA of the compensatory
mitigation plan for projects and activities resulting in any of the following;

e impacts to any aquatic resources requiring special protection (as defined in EPA General
Condition A or Corps General Regional Condition 1)
any impacts to tidal waters or non-tidal waters adjacent to tidal waters (applies to NWP 14)
e Or, any impacts to aquatic resources greater than 4 acre.

Compensatory mitigation plans submitted to the EPA shall be based on the Joint Agency guidance
provided in Wetland Mitigation in Washington State, Parts 1 and 2 (Ecology Publication #06-06-011a
and #06-06-011b) and shall, at a minimum, include the following:

(1) A description of the measures taken to avoid and minimize impacts to wetlands and other
waters of the U.S.

(2) The nature of the proposed impacts (i.e., acreage of wetlands and functions lost or degraded)

(3) The rationale for the mitigation site that was selected

(4) The goals and objectives of the compensatory mitigation project

(5) How the mitigation project will be accomplished, including proposed performance standards
for measuring success (including meeting planting success standard of 80 percent survival
after five years), evidence for hydrology at the mitigation site, and the proposed buffer
widths;

(6) How it will be maintained and monitored to assess progress towards goals and objectives.

(7) Completion and submittal of an “as-built conditions report” upon completion of grading,
planting and hydrology establishment at the mitigation site;

(8) Completion and submittal of monitoring reports at years 3 and 5 showing the results of
monitoring for hydrology, vegetation types, and aerial cover of vegetation.

(9) For forested and scrub-shrub wetlands, 10 years of monitoring will often be necessary.

(10) Documentation of legal site protection mechanism (covenant or deed restriction) to show
how the compensatory mitigation site will be legally protected for the long-term.

I. An individual 401 certification is required for any activity where temporary fill will remain in
wetlands or other waterbodies for more than 90 days. The 90 day period begins when filling activity starts
in the wetland or other waterbody.

J. An individual 401 is required for any proposed project or activity in waterbodies on the most
current list of the following Designated Critical Resource Waters (per Corps General Condition 22).



CERTIFICATE OF COMPLIANCE
US Ay Gorpa WITH DEPARTMENT OF THE ARMY PERMIT

of Engineers =
Seatlle District

Permit Number: NWS-2012-538

Name of Permittee:  Washington State Deparmtent of Ecology (Northlake Shipyard)

Date of Issuance: 0CT i 6.2{"2

Upon completion of the activity authorized by this permit, please check the applicable boxes below, date
and sign this certification, and return it to the following address:

Department of the Army

U.S. Army Corps of Engineers
Seattle District, Regulatory Branch
Post Office Box 3755

Seattle, Washington 98124-3755

Please note that your permitted activity is subject to a compliance inspection by a U.S. Army Corps of
Engineers representative. If you fail to comply with the terms and conditions of your authorization, your
permit may be subject to suspension, modification, or revocation.

The work authorized by the above-referenced permit has been completed in accordance with the
[] | terms and conditions of this permit.
Date work complete:

[ Photographs and as-built drawings of the authorized work (OPTIONAL, unless required
as a Special Condition of the permit).

If applicable, the mitigation required (e.g., construction and plantings) in the above-referenced
N permit has been completed in accordance with the terms and conditions of this permit (not
including future monitoring).
Date work complete:

[] Photographs and as-built drawings of the mitigation (OPTIONAL, unless required as a
Special Condition of the permit).

Printed Name:

Signature:

Date:




