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EXHIBIT C


DOWNGRADIENT INVESTIGATION SCHEDULE


Activity Day Comments
Joint Agreed Order Effective Date 0


Downgradient Investigation Activities
Install, develop, and conduct initial sampling of 


new downgradient wells HY-12s thru HY-15s, HY-
9 & Ks


45 -to-105       
(minimum -to- 


maximum 
calendar days)


45 days after receipt of access from 
downgradient property owner(s) [May occur 
prior to order signing].  Access should be 


obtained within 60 days of effective date of 
order.  If BSB and/or Hexcel are unable to 


obtain such access within 60 days, then the 
parties shall request an extension from 


Ecology.  Ecology approval of such a request 
will not be unreasonably withheld.


Qt. 1:  Transmit data to Ecology from initial 
sampling of HY-12s thru HY-15s, HY-9 & Ks


30 days after 
receipt of 
laboratory 


analytical report
Qt. 2:  Transmit data to Ecology from initial 
sampling of HY-12s thru HY-15s, HY-9 & Ks


30 days after 
receipt of 
laboratory 


analytical report
Qt. 3:  Transmit data to Ecology from initial 
sampling of HY-12s thru HY-15s, HY-9 & Ks


30 days after 
receipt of 
laboratory 


analytical report
Qt. 4: Transmit data to Ecology from initial 


sampling of HY-12s thru HY-15s, HY-9 & Ks
30 days after 


receipt of 
laboratory 


analytical report
Downgradient Investigation Completion Report 45 days after 


receipt of fourth 
quarter analytical 


report


Process Milestones 
DOWNGRADIENT INVESTIGATION SCHEDULE


20050607-Revised_BSBHexcel_AO_Exhibit_C_Schedule.XLS
Page 1 of 1
11/4/2005
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I. INTRODUCTION 


 The mutual objective of the State of Washington, Department of Ecology (Ecology), 


B. S. B. Diversified Company, Inc. (BSB), and Hexcel Corporation (Hexcel) under this Agreed 


Order (Order) is to provide for Remedial Action at a facility where there has been a release or 


threatened release of Hazardous Substances.  This Order requires BSB and Hexcel to undertake the 


following Remedial Actions: 


 (1) Investigate contamination found east of 84th Avenue South as described in Section 


VII of this Order and set forth in Exhibit B to this Order. 


 Ecology believes the actions required by this Order are in the public interest. 


II. JURISDICTION 


 This Order is issued pursuant to the authority of the Model Toxics Control Act (MTCA), 


Chapter 70.105D RCW, as amended, and its implementing regulations, Chapter 173-340 WAC.  


III. PARTIES BOUND 


 This Order shall apply to and be binding upon the Parties to this Order and their successors 


and assigns.  The undersigned representative of each Party hereby certifies that he or she is fully 


authorized to enter into this Order and to execute and legally bind such Party to comply with the 


Order.  BSB and Hexcel agree to undertake all actions required by the terms and conditions of this 


Order.  No change in ownership or corporate status shall alter BSB’s or Hexcel’s responsibility 


under this Order.  BSB and/or Hexcel shall provide a copy of this Order to all agents, contractors, 


and subcontractors retained to perform work required by this Order, and shall require that all work 


undertaken by such agents, contractors, and subcontractors complies with this Order. 


IV. DEFINITIONS 


 Unless otherwise specified herein, the definitions set forth in Chapter 70.105D RCW and 


Chapter 173-340 WAC shall control the meanings of the terms used in this Order.  


 1. Agreed Order or Order:  Refers to this Order and each of the exhibits to this Order.  


All exhibits are integral and enforceable parts of this Order.  The terms “Agreed Order” or “Order” 


shall include all exhibits to this Order. 
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 2. BSB:  Refers to B. S. B. Diversified Company, Inc., a Delaware corporation. 


 3. BSB Agreed Order:  Refers to Agreed Order No. DE 2551 between Ecology and 


BSB and issued by Ecology contemporaneously with this Order. 


 4. Carr:  Refers to Carr Prop II, LLC, a Washington Limited Liability Company. 


 5. Ecology:  Refers to the State of Washington, Department of Ecology and the 


Director, employees and designated agents and representatives thereof. 


 6. EPA:  Refers to the United States Environmental Protection Agency and the 


Administrator, employees and designated agents and representatives thereof. 


 7. Facility:  Refers to the Hexcel Parcels, Parcel F and Parcel G where Hazardous 


Substances have been deposited, stored, disposed of, placed, or otherwise come to be located and 


to wherever Hazardous Substances from releases on the Hexcel Parcels, Parcel F and Parcel G 


have come to be located. 


 8. Hazardous Substance:  Refers to “hazardous substance” as defined in RCW 


70.l05D.020(7). 


 9. Hexcel:  Refers to Hexcel Corporation, a Delaware Corporation. 


 10. Hexcel Enforcement Order:  Refers to Enforcement Order No. DE 2552 issued to 


Hexcel by Ecology contemporaneously with this Order. 


 11. Hexcel Parcels:  Refers to the parcels A, B, C, D, and E currently owned and 


controlled by Hexcel Corporation, located at 19819 84th Avenue South in Kent, Washington.  


These parcels are more particularly described in Exhibit A to this Order, which is a detailed parcel 


diagram. 


 12. Hytek:  Refers to Hytek Finishes Company. 


 13. MTCA:  Refers to the Washington State Model Toxics Control Act, Chapter 


70.105D RCW. 


 14. Order:  See “Agreed Order” above. 


 15. Parcel F:  Refers to the parcel F property currently owned and controlled by Carr, 


located at 8311 South 200th Street in Kent, Washington.  This parcel is more particularly described 


in Exhibit A to this Order, which is a detailed parcel diagram. 
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 16. Parcel G:  Refers to the parcel G property currently owned and controlled by BSB, 


located at 8202 S. 200th Street, Kent, Washington.  This parcel is more particularly described in 


Exhibit A to this Order, which is a detailed parcel diagram. 


 17. Parties:  Refers to Ecology, BSB, and Hexcel. 


 18. Permit:  Refers to the Post Closure Permit WAD 07-665-5182 effective 


December 22, 1988, that Ecology and EPA jointly issued to Hytek under authority of the 


Washington Hazardous Waste Management Act, Chapter 70.105 RCW, and RCRA. 


 19. RCRA:  Refers to the Resource Conservation and Recovery Act, 42 U.S.C. § 6901 


et seq. 


 20. RCW:  Refers to the Revised Code of Washington. 


 21. Remedial Action:  Refers to “remedial action” as defined in RCW 


70.105D.020(21). 


 22. WAC:  Refers to the Washington Administrative Code. 


V. FINDINGS OF FACT 


 Ecology makes the following findings of fact, without any express or implied admissions 


of such facts by BSB and/or Hexcel. 


 1. BSB currently owns Parcel G.  Parcel G is bounded on the north by South 200th 


Street and on the east by Parcel F, a contiguous but separately owned parcel.  The parcel locations 


are indicated on Exhibit A. 


 2. Parcels A, B, C, D and E, the Hexcel Parcels, are currently owned by Hexcel.  


Parcel F is currently owned by Carr.  Parcels A-E are contiguous parcels located immediately north 


of, and across South 200th Street from, Parcels G and F.  Parcels A-E are bounded on the south by 


South 200th Street, on the east by 84th Avenue South (East Valley Road), on the north by South 


196th Street and on the west by 81st Avenue South. 


 3. Before 1988, BSB owned Parcels A through G and the two divisions, Hytek and 


Heath Tecna Aerospace Company, that were located on those parcels. 


 4. On January 25, 1988, BSB sold Heath Tecna Aerospace Company and Parcels A 


through F to the Phoenix Washington Corporation, a wholly owned subsidiary of Ciba-Geigy 
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Corporation.  BSB transferred Parcels A through D and Parcel F to Phoenix Washington 


Corporation upon closing.  The Phoenix Washington Corporation was subsequently renamed the 


Heath Tecna Aerospace Company (Heath Tecna).  In 1989, BSB moved its Hytek operation from 


Parcel E to another location in Kent, Washington.  Later, in July 1989, BSB transferred Parcel E to 


Heath Tecna. 


 5. Heath Tecna merged into the Ciba-Geigy Corporation.  By mid 1996, Hexcel had 


acquired Parcels A through F from the Ciba-Geigy Corporation and acquired all assets and 


assumed all liabilities of the Ciba-Geigy Corporation relating to Parcels A through F. 


 6. In 2003, Hexcel sold Parcel F to Carr. 


 7. Of the original seven parcels owned by BSB, one parcel, Parcel G, is still owned by 


BSB, five parcels, Parcels A-E, are currently owned by Hexcel (collectively, the Hexcel Parcels), 


and one parcel, Parcel F, is currently owned by Carr. 


 8. Before 1988, Parcels A-G housed BSB’s Hytek division and BSB’s Heath Tecna 


Aerospace Company division.  BSB’s Hytek division provided metal finishing and electroplating 


services.  BSB’s Heath Tecna Aerospace Company division manufactured interior aircraft 


components.  Parcels B, C, D and E housed manufacturing buildings where Hazardous Substances 


were used.  Although not proven, historic waste disposal may have occurred on these parcels, 


potentially including pre-sanitary sewer connection waste disposal and waste disposal in areas 


outside of the current manufacturing building footprint.  See Permit Attachments II-A (identifying 


six solid waste management units (SWMUs) on Parcels D and F).  Pipes running under South 


200th Street connected the manufacturing building located on Parcel E, and carried Hazardous 


Substances, to Parcel G. Hexcel continues to pursue aircraft parts manufacturing in the 


manufacturing buildings on Parcels B, C, D and E. 


 9. Parcel G housed impoundments, lagoons, container storage, and similar units for 


managing waste, including hazardous waste, through storage and disposal.  The wastes contained 


in some of these units included chlorinated compounds.  BSB closed the storage and disposal units 


before 1988.  Concentrations of chlorinated compounds remain in the subsurface soils and 


groundwater under the Facility. 
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 10. Groundwater flow in the area generally runs in a north-northeasterly direction from 


Parcel G (upgradient), under Parcels A-F (downgradient), and across 84th Avenue South 


(downgradient).  Groundwater beneath Parcels A-G is contaminated with chlorinated compounds, 


including (in various locations) TCE, Vinyl Chloride, and cis-1,2-DCE.  Contaminants have been 


detected in groundwater east of 84th Avenue South. 


 11. Parcels A through G were operated as a dangerous waste management facility on or 


after November 19, 1980 (the date facilities became subject to permitting requirements under 


RCRA, including authorized state regulations promulgated in Chapter 173-303 WAC). 


 12. Effective December 22, 1988, Ecology and EPA jointly issued Post Closure Permit 


WAD 07-665-5182 (Permit) to Hytek (later BSB) under authority of the Washington Hazardous 


Waste Management Act, Chapter 70.105 RCW, and RCRA.  The Permit identified the permitted 


facility as Parcels G and E, with recognition that Parcel E was subject to a pending transfer to 


Heath Tecna (later Hexcel).  See Permit Attachment IV-B at 21.  The Permit did not name Heath 


Tecna and did not define the permitted facility to include Parcels A, B, C, D and F based upon the 


agencies’ acceptance of a private agreement between BSB and Heath Tecna (later Hexcel).  See 


Ecology/EPA Response to Comments (November 8, 1988) at 4-5.  Under this private agreement, 


BSB agreed to be named as the sole permittee and Heath Tecna (later Hexcel) agreed to reimburse 


BSB for certain costs of conducting remedial action on the Hexcel Parcels and to allow BSB 


access to Parcels A, B, C, D, F (and upon transfer, Parcel E) for conducting remedial action. 


 13. The Permit assigned groundwater corrective action and monitoring requirements to 


Parcels A-G, designated a point of compliance at the downgradient property boundary of Parcel G, 


and required the achievement of concentration limits in groundwater along 84th Avenue South.  


Permit Attachment VI-B, page 21. 


 14. In setting forth the above-described conditions, the Permit did not identify or 


distinguish between the possible sources of groundwater contamination on Parcel G and the 


possible sources on the Hexcel Parcels that were or may have been responsible for releases, 


whether historic or current.  See Ecology/EPA Response to Comments (November 8, 1988) at 6-7. 
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 15. Pursuant to the Permit and the private agreement, BSB installed a groundwater 


pump-and-treat system designed to (1) capture contaminated groundwater to prevent it from 


migrating across South 200th Street from Parcel G, (2) capture contaminated groundwater to 


prevent it from migrating across 84th Avenue from the Hexcel Parcels, and (3) monitor 


groundwater conditions at various points.  Recovery wells included in this system are located on 


Parcel G and on the Hexcel Parcels.  Monitoring wells included in this system are located on Parcel 


G, the Hexcel Parcels, and Parcel F.  On-site treatment under this system terminated in 1995.  The 


system currently pumps groundwater for discharge to and treatment at a King County publicly 


owned treatment works. 


 16. The Permit was issued for an initial ten-year term commencing December 22, 1988.  


On March 3, 1999, Ecology and EPA issued a letter, still in effect, in which the agencies declared, 


pursuant to Part I.E.3.b of the Permit:  “The B.S.B. Diversified Post Closure Permit issued jointly 


by the Department of Ecology (Ecology) and the U.S. Environmental Protection Agency (EPA) 


shall continue in force beyond the expiration date until which time the Post Closure Permit is 


re-issued.”  


 17. Hexcel and BSB take differing positions regarding whether the private agreement 


reached in 1988 continues in force.  Since November 1999, Ecology and EPA have encouraged 


Hexcel and BSB to reach private accord on conducting further remedial action and maintaining the 


system that spans Hexcel’s and BSB’s properties.  To date, Hexcel’s and BSB’s efforts to reach 


such an accord have been unsuccessful. 


 18. Contemporaneously with this Order, Ecology and BSB have agreed to the BSB 


Agreed Order which requires BSB to perform Remedial Actions related to Parcel G. 


 19. Contemporaneously with this Order, Ecology is issuing the Hexcel Enforcement 


Order which requires Hexcel to perform Remedial Actions related to the Hexcel Parcels. 


 20. Contemporaneously with this Order, Ecology is issuing a Washington Hazardous 


Waste Management Act permit to BSB that incorporates the BSB Agreed Order.  
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VI. ECOLOGY DETERMINATIONS 


 Ecology makes the following Determinations, which BSB and Hexcel neither admit nor 


deny: 


 1. BSB and Hexcel are “owners or operators,” as defined in RCW 70.1 05D.020(l2), 


of a “facility,” as defined in RCW 70.105D.020(4). 


 2. Based on the presence of Hazardous Substances at the Facility and all factors 


known to Ecology, there is a “release” or “threatened release” of Hazardous Substances at the 


Facility as defined in RCW 70.105D.020(20). 


 3. Based upon credible evidence, Ecology issued a “potentially liable person” (PLP) 


status letter to BSB dated May 10, 2004, pursuant to RCW 70.105D.020(16), RCW 70.105D.040, 


and WAC 173-340-500.  On June 3, 2004, BSB responded to Ecology’s letter.  On June 20, 2005, 


Ecology issued a letter to BSB determining that under RCW 70.105D.040 BSB is a PLP for the 


Facility. 


 4. Based upon credible evidence, Ecology issued a “potentially liable person” (PLP) 


status letter to Hexcel dated May 10, 2004, pursuant to RCW 70.105D.020(16), RCW 


70.105D.040, and WAC 173-340-500.  Hexcel objected to PLP status by reply letter of June 4, 


2004.  On June 20, 2005, Ecology issued a letter to Hexcel determining that under RCW 


70.105D.040 Hexcel is a PLP for the Facility. 


 5. Pursuant to RCW 70.105D.030(1) and 70.105D.050(1), Ecology may require PLPs 


to investigate or conduct other remedial actions with respect to any release or threatened release of 


Hazardous Substances, whenever it believes such action to be in the public interest. 


 6. Based on the foregoing facts, Ecology believes the Remedial Actions required by 


this Order are in the public interest. 


VII. WORK TO BE PERFORMED 


 Based on the Findings of Fact and Ecology Determinations, it is hereby ordered that BSB 


and Hexcel take the following Remedial Actions at the Facility and that these actions be conducted 


in accordance with Chapter 173-340 WAC unless otherwise specifically provided for herein. 
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 1. Complete investigation of contamination found east of 84th Avenue South as set 


forth and in accordance with the requirements in Exhibit B to this Order and in accordance with the 


schedule set forth in Exhibit C to this Order.  


VIII. TERMS AND CONDITIONS OF ORDER 


A. Public Notice 


 Ecology shall provide public notice required pursuant to Chapter 70.105D RCW and WAC 


173-340-600 concurrently for this Order, the BSB Agreed Order, and the Hexcel Enforcement 


Order. 


B. Remedial Action Costs 


 BSB and/or Hexcel shall pay to Ecology costs incurred by Ecology pursuant to this Order 


and consistent with WAC 173-340-550(2).  BSB and/or Hexcel shall pay the required amount, 


except for those costs that BSB and/or Hexcel dispute within ninety (90) days of receiving from 


Ecology an itemized statement of costs that includes a summary of costs incurred, an identification 


of involved staff, a general description of work performed, and the amount of time spent by 


involved staff members on the project.  Itemized statements will be prepared quarterly.  Failure to 


pay Ecology’s costs, other than disputed costs, within ninety (90) days of receipt of the itemized 


statement of costs will result in interest charges pursuant to WAC 173-340-550(4).  BSB and/or 


Hexcel shall pay any disputed costs that remain after completion of the dispute resolution process 


set forth below within ninety (90) days of a final determination by Ecology. 


 In order to assure these payments get to the proper Ecology account as soon as possible, the 


address for mailing via the U.S. Postal Service is: 
 
 Cashiering Section 
 Washington State Department of Ecology 
 P.O. Box 5128 
 Lacey, Washington 98509-5128 


To send payments by messenger/overnight delivery service, the address to use is:  
 
 Cashiering Section 
 Washington State Department of Ecology 
 300 Desmond Drive 
 Lacey, Washington 98503 
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So it is properly credited, BSB and/or Hexcel should indicate the check is for cost recovery for the 


BSB/Hexcel Facility and enclose the bottom portion of Ecology’s invoice. 


C. Implementation of Remedial Action 


 Except where necessary to abate an emergency situation, neither BSB nor Hexcel shall 


perform any remedial actions at the Facility other than those Remedial Actions required by this 


Order, the BSB Agreed Order, or the Hexcel Enforcement Order unless Ecology concurs, in 


writing, with such additional remedial actions. 


D. Designated Project Coordinators 


 The project coordinator for Ecology is: 
 
Name: Hideo Fujita, P.E. 
Address: Department of Ecology 
 Northwest Regional Office 
 3190 - 160 Avenue SE 
 Bellevue, WA 98008-5452 
Telephone: (425) 649-7068 
FAX: (425) 649-7098 
E-mail: hfuj461@ecy.wa.gov 
  


 The project coordinator for BSB is: 
 
Name: Ronald A. Burt 
Address: Patterson Planning & Services, Inc. 
 4525 Harding Road, Suite 215 
 Nashville, TN 37205 
Telephone: (615) 986-2679  
FAX: (615) 620-4510  
E-mail: raburt_pps@yahoo.com   
 


Hexcel shall designate a project coordinator and provide notice of its designation to 


Ecology and BSB within ten (10) days of the effective date of this Order. 


 The project coordinator(s) shall be responsible for overseeing the implementation of this 


Order.  The Ecology project coordinator will be Ecology’s designated representative for the 


Facility.  To the maximum extent possible, communications between Ecology, Hexcel, and BSB, 


and all documents, including reports, approvals, and other correspondence concerning the activities 


performed pursuant to the terms and conditions of this Order, shall be directed through the project 
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coordinator(s).  Ecology, Hexcel and BSB may change their respective project coordinator, but 


must provide ten (10) days advance written notification of the change to the other Parties. 


E. Performance 


 All work performed pursuant to this Order shall be under the direction and supervision, as 


necessary, of a licensed professional engineer or licensed hydrogeologist, or equivalent as 


approved by Ecology, with appropriate training, experience and expertise in hazardous waste site 


investigation and cleanup.  BSB and/or Hexcel shall notify Ecology in writing of the identity of 


such engineer(s), hydrogeologist(s), or others, and of any contractors and subcontractors to be used 


in carrying out the terms of this Order, in advance of their involvement at the Facility.  Any 


construction work performed pursuant to this Order shall be under the supervision of a professional 


engineer or a qualified technician under the direct supervision of a professional engineer.  The 


professional engineer must be registered in the State of Washington, except as provided in RCW 


18.43.130.  


F. Sampling, Data Reporting, and Availability 


 With respect to the implementation of this Order, BSB and/or Hexcel shall make the results 


of all sampling, laboratory reports, and/or test results generated by it or on its behalf available to 


Ecology and shall submit these results in accordance with Section VII of this Order. 


 All sampling data shall be submitted to Ecology according to the requirements of WAC 


173-340-840(5).  Ground water sampling data shall also be submitted to Ecology according to the 


requirements of Exhibit B.  These submittals shall be provided to Ecology in accordance with 


Section VII of this Order. 


 BSB and/or Hexcel shall provide the other party with a copy of each report and submittal 


made to Ecology pursuant to Section VII of this Order. 


 If requested by Ecology, BSB and/or Hexcel shall allow split or duplicate samples to be 


taken by Ecology and/or its authorized representative of any samples collected by BSB and/or 


Hexcel pursuant to the implementation of this Order.  BSB and/or Hexcel shall notify Ecology 


seven (7) days in advance of any sample collection or work activity at the Facility under this Order.  


Ecology shall, upon request, allow split or duplicate samples of any samples collected by Ecology 
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pursuant to the implementation of this Order to be taken by BSB and/or Hexcel or an authorized 


representative of BSB and/or Hexcel, provided such sampling does not interfere with Ecology’s 


sampling.  Ecology shall notify BSB and Hexcel forty-eight (48) hours prior to any sample 


collection activity unless an emergency prevents such notice. 


 In accordance with WAC 173-340-830(2)(a), all hazardous substance analyses shall be 


conducted by a laboratory accredited under Chapter 173-50 WAC for the specific analyses to be 


conducted, unless otherwise approved by Ecology. 


G. Retention of Records 


 During the pendency of this Order and for ten (10) years from the date of completion of 


work performed pursuant to this Order, BSB and Hexcel shall preserve all records, reports, 


documents, and underlying data in its possession relevant to the implementation of this Order and 


shall insert an equivalent record retention requirement into all contracts with project contractors 


and subcontractors.  Upon request of Ecology, BSB and Hexcel shall make all records available to 


Ecology and allow access for review within a reasonable time. 


H. Resolution of Disputes 


 1. In the event a dispute arises as to an approval, disapproval, proposed change, or 


other decision or action by Ecology’s project coordinator, the Parties shall utilize the dispute 


resolution procedure set forth below. 


  (a) Upon receipt of the Ecology project coordinator’s written decision, BSB 


and/or Hexcel have fourteen (14) days within which to notify Ecology’s project coordinator of its 


objection to the decision. 


  (b) The Parties’ project coordinators shall then confer in an effort to resolve the 


dispute.  If the project coordinators cannot resolve the dispute within fourteen (14) days, Ecology’s 


project coordinator shall issue a written decision. 


  (c) BSB and/or Hexcel may then request Ecology management review of the 


decision.  This request shall be submitted in writing to the regional section manager of Ecology’s 


Hazardous Waste and Toxics Reduction Program (Section Manager) within fourteen (14) days of 


receipt of Ecology’s project coordinator’s written decision. 
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  (d) Ecology’s Section Manager shall conduct a review of the dispute and shall 


issue a written decision regarding the dispute within sixty (60) days of BSB’s and/or Hexcel’s 


request for review. 


  (e) BSB and/or Hexcel may then request additional Ecology management 


review of the Section Manager’s written decision.  This request shall be submitted in writing to the 


Program Manager of Ecology’s Hazardous Waste and Toxics Reduction Program (Program 


Manager) within fourteen (14) days of receipt of Ecology Section Manager’s decision. 


  (f) Ecology’s Program Manager shall conduct a review of the dispute and shall 


issue a written decision within thirty (30) days of BSB’s and/or Hexcel’s request for additional 


review.  The Program Manager’s decision shall be Ecology’s final decision on the disputed matter. 


 2. The Parties agree to only utilize the dispute resolution process in good faith and 


agree to expedite, to the extent possible, the dispute resolution process whenever it is used. 


 3. Implementation of these dispute resolution procedures shall not provide a basis for 


delay of any other activities required in this Order unless Ecology agrees in writing to a schedule 


extension. 


I. Extension of Schedule 


 1. An extension of schedule shall be granted only when a request for an extension is 


submitted in a timely fashion, generally at least thirty (30) days prior to expiration of the deadline 


for which the extension is requested, and good cause exists for granting the extension. All 


extensions shall be requested in writing.  The request shall specify the reason(s) the extension is 


needed.  The request shall specify: 


  (a) The deadline that is sought to be extended; 


  (b) The length of the extension sought; 


  (c) The reason(s) for the extension; and 


  (d) Any related deadline or schedule that would be affected if the extension 


were granted. 
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 2. The burden shall be on BSB and/or Hexcel to demonstrate to the satisfaction of 


Ecology that the request for such extension has been submitted in a timely fashion and that good 


cause exists for granting the extension.  Good cause includes, but is not limited to: 


  (a) Circumstances beyond the reasonable control and despite the due diligence 


of BSB and/or Hexcel, including delays caused by unrelated third parties or Ecology, such as (but 


not limited to) delays by Ecology in reviewing, approving, or modifying documents submitted by 


BSB and/or Hexcel; or 


  (b) Acts of God, including fire, flood, blizzard, extreme temperatures, storm, or 


other unavoidable casualty; or 


  (c) Endangerment as described in Section VIII.K of this Order. 


 However, neither increased costs of performance of the terms of this Order nor changed 


economic circumstances shall be considered circumstances beyond the reasonable control of BSB 


and/or Hexcel. 


 3. Ecology shall act upon any written request for extension in a timely 


fashion.Ecology shall give BSB and Hexcel written notification in a timely fashion of any 


extensions granted pursuant to the Order. A requested extension shall not be effective until 


approved by Ecology.  Unless the extension is a substantial change, it shall not be necessary to 


amend this Order pursuant to Section VIII.J when a schedule extension is granted. 


 4. An extension shall only be granted for such period of time as Ecology determines is 


reasonable under the circumstances.  Ecology may grant schedule extensions exceeding ninety (90) 


days only as a result of: 


  (a) Delays in the issuance of a necessary permit which was applied for in a 


timely manner; 


  (b) Other circumstances deemed exceptional or extraordinary by Ecology; or 


  (c) Endangerment as described in Section VIII.K of this Order. 
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J. Amendment of Order 


 The project coordinators may verbally agree to minor changes to the work to be performed 


without formally amending this Order. Minor changes will be documented in writing by BSB 


and/or Hexcel to Ecology within seven (7) days of verbal agreement.  


 Except as provided in Section VIII.K of this Order, substantial changes to the work to be 


performed shall require formal amendment of this Order.  This Order may only be formally 


amended by the written consent of Ecology, BSB, and Hexcel.  BSB and/or Hexcel shall submit a 


written request for amendment to Ecology for approval.  Ecology shall indicate its approval or 


disapproval in writing and in a timely manner after the written request for amendment is received.  


If the amendment to the Order represents a substantial change, Ecology will provide additional 


public notice and opportunity to comment pursuant to WAC 173-340-600(11)(d).  If Ecology does 


not agree to a proposed amendment, the disagreement may be addressed through the dispute 


resolution procedures described in Section VIII.H of this Order. 


K. Endangerment 


 In the event Ecology determines that any activity being performed at the Facility pursuant 


to this Order is creating or has the potential to create a danger to human health or the environment 


on or surrounding the Facility, Ecology may order BSB and/or Hexcel to stop further 


implementation of this Order for such period of time as needed to abate the danger. 


 If, for any reason, BSB and/or Hexcel determine that any activity being performed at the 


Facility pursuant to this Order is creating or has the potential to create a danger to human health or 


the environment, BSB and/or Hexcel may cease such activities.  BSB and/or Hexcel shall notify 


Ecology’s project coordinator as soon as possible, but no later than twenty-four (24) hours after 


making such determination or ceasing such activities.  Upon Ecology’s direction, BSB and/or 


Hexcel shall provide Ecology with documentation of the basis for the determination or cessation of 


such activities.  If Ecology disagrees with BSB and/or Hexcel’s cessation of activities, it may direct 


BSB and/or Hexcel to resume such activities. 


 If Ecology concurs with or orders a work stoppage pursuant to this Section, BSB’s and 


Hexcel’s obligations with respect to the ceased activities shall be suspended until Ecology 
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determines the danger is abated, and the time for performance of such activities, as well as the time 


for any other work dependent upon such activities, shall be extended for such period of time as 


Ecology determines is reasonable under the circumstances.  In such event, no formal amendment 


of this Order shall be required and neither BSB nor Hexcel shall be subject to any enforcement 


action for stopping or delaying implementation of this Order.  Nothing in this Order shall limit the 


authority of Ecology, its employees, agents, or contractors to take or require appropriate action in 


the event of an emergency. 


L. Reservation of Rights/No Settlement 


 This Order is not a settlement under Chapter 70.105D RCW.  Ecology’s signature on this 


Order in no way constitutes a covenant not to sue or a compromise of any Ecology rights or 


authority.  Ecology will not, however, bring an action against BSB or Hexcel to recover remedial 


action costs paid to and received by Ecology under this Order.  In addition, Ecology will not take 


additional enforcement actions against BSB or Hexcel regarding Remedial Actions required by this 


Order, provided BSB and Hexcel complies with this Order. 


 Ecology nevertheless reserves its rights under Chapter 70.105D RCW, including the right 


to seek additional or different remedial actions at the Facility should it deem such actions necessary 


to protect human health and the environment, and to issue orders requiring such remedial actions.  


This reservation by Ecology does not constitute an agreement by BSB or Hexcel to perform such 


additional or different actions.  Ecology also reserves all rights regarding the injury to, destruction 


of, or loss of natural resources resulting from the release or threatened release of Hazardous 


Substances at the Facility. 


M. Disclaimer 


 By signing this Order and taking actions under this Order, BSB and Hexcel neither admit 


nor deny at this time Ecology’s Findings of Fact and Determinations.  Furthermore, the 


participation of BSB and Hexcel in this Order shall not be considered as admission of liability and 


is not admissible as evidence against them in any judicial or administrative proceeding other than a 


proceeding by Ecology to enforce this Order or any judgment relating to it.  BSB and Hexcel 


reserve all their rights and defenses, including but not limited to their rights to assert claims against 
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other potentially liable parties and each other with respect to the Facility and their rights and 


defenses with respect to any additional actions that Ecology may seek to require at the Facility. 


N. Transfer of Interest in Property 


 No voluntary or involuntary conveyance or relinquishment of title, easement, leasehold, or 


other interest in any portion of the Facility in which BSB or Hexcel has a property interest shall be 


consummated by BSB or Hexcel without provision for continued implementation of all 


requirements of this Order. 


 Prior to transfer of any legal or equitable interest BSB or Hexcel may have in portions of 


the Facility where work is to be performed pursuant to this Order, BSB and/or Hexcel shall serve a 


copy of this Order upon any prospective purchaser, lessee, transferee, assignee, or other successor 


in such interest.  At least thirty (30) days prior to finalization of any transfer, BSB and/or Hexcel 


shall notify Ecology of the contemplated transfer.  Upon transfer of any interest, BSB and/or 


Hexcel shall restrict uses and activities to those consistent with this Order and notify all transferees 


of the restrictions on the use of the property. 


O. Compliance with Applicable Laws 


 1. All actions carried out by BSB and/or Hexcel pursuant to this Order shall be done 


in accordance with all applicable federal, state, and local requirements, including requirements to 


obtain necessary permits, except as provided in Paragraph 2 of this Section. 


 2. Pursuant to RCW 70.105D.090(1), BSB and Hexcel are exempt from the 


procedural requirements of Chapters 70.94, 70.95, 77.55, and 90.58 RCW and from the procedural 


requirements of any laws requiring or authorizing local government permits or approvals for the 


Remedial Action under this Order. 


 BSB and Hexcel have a continuing obligation to determine whether additional permits or 


approvals addressed in RCW 70.105D.090(1) would otherwise be required for the Remedial 


Action under this Order.  In the event either Ecology, BSB, or Hexcel determines that additional 


permits or approvals addressed in RCW 70.105D.090(1) would otherwise be required for the 


Remedial Action under this Order, it shall promptly notify the other Parties of its determination.  


Ecology shall determine whether Ecology, BSB or Hexcel shall be responsible to contact the 
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appropriate state and/or local agencies.  If Ecology so requires, BSB and/or Hexcel shall promptly 


consult with the appropriate state and/or local agencies and provide Ecology with written 


documentation from those agencies of the substantive requirements those agencies believe are 


applicable to the Remedial Action under this Order.  Ecology shall make the final determination on 


the additional substantive requirements that must be met by BSB and Hexcel and on how BSB and 


Hexcel must meet those requirements.  Ecology shall inform BSB and Hexcel in writing of these 


requirements.  Once established by Ecology, the additional requirements shall be enforceable 


requirements of this Order.  Neither BSB nor Hexcel shall begin or continue Remedial Action 


under this Order that is potentially subject to the additional requirements until Ecology makes its 


final determination. 


 Ecology shall ensure that notice and opportunity for comment is provided to the public and 


appropriate agencies prior to establishing the substantive requirements under this Section. 


 3. Pursuant to RCW 70.105D.090(2), in the event Ecology determines that the 


exemption from complying with the procedural requirements of the laws referenced in RCW 


70.105D.090(1) would result in the loss of approval from a federal agency which is necessary for 


the state to administer any federal law, the exemption shall not apply and BSB and Hexcel shall 


comply with both the procedural and substantive requirements of the specific law at issue.  Such a 


determination by Ecology shall not affect the applicability of the exemption to any of the other 


statutes referenced in RCW 70.105D.090(1). 


P. Indemnification 


 BSB and Hexcel agree to indemnify and save and hold the State of Washington, its 


employees, and agents harmless from any and all claims or causes of action for death or injuries to 


persons or for loss or damage to property arising from or on account of acts or omissions of BSB 


and/or Hexcel and their officers, employees, agents, or contractors in entering into and 


implementing this Order.  However, BSB and Hexcel shall not indemnify or save or hold harmless 


the State of Washington or its employees and agents from any claims or causes of action arising 


from or on account of acts or omissions of the State of Washington and its employees or agents in 


implementing the activities pursuant to this Order. 
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IX. EFFECTIVE DATE OF ORDER 


 This Order becomes effective upon the date the BSB Agreed Order becomes effective.  


Notwithstanding the foregoing, if Ecology revises this Order, the BSB Agreed Order, or the Hexcel 


Enforcement Order in response to public comment, BSB and/or Hexcel may, at their option, 


withdraw from this Order by providing Ecology with written notice of withdrawal.  In the event 


BSB and/or Hexcel withdraw from this Order, this Order shall be null and void, of no force or 


effect, and of no evidentiary value whatsoever. 


X. SATISFACTION OF ORDER 


 The provisions of this Order shall be deemed satisfied upon BSB’s and/or Hexcel’s receipt 


of written notification from Ecology of Ecology’s determination that BSB and/or Hexcel have 


completed the Remedial Action required by this Order, as amended by any modifications, and BSB 


and/or Hexcel have complied with all other provisions of this Order.  BSB and/or Hexcel may 


request such determination at any time, and Ecology shall issue such written notification of its 


determination within sixty (60) days after receipt of said request.  The provisions of this Order 


shall also be deemed satisfied if BSB and/or Hexcel enter into a consent decree that by its terms 


replaces this Order. 


XI. ENFORCEMENT 


 Pursuant to RCW 70.105D.050, this Order may be enforced as follows: 


1. The Attorney General may bring an action to enforce this Order in a state court. 


2. The Attorney General may seek, by filing an action, if necessary, to recover 


amounts spent by Ecology for Remedial Actions and orders related to the Facility. 


3. In the event Hexcel and/or BSB refuse, without sufficient cause, to comply with 


any term of this Order, Hexcel and/or BSB may be liable for: 


(a) Up to three times the amount of any costs incurred by the State of 


Washington as a result of Hexcel’s and/or BSB’s refusal to comply; and 


(b) Civil penalties of up to $25,000 per day for each day Hexcel and/or BSB 


refuses to comply. 
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 This Order is not appealable to the Washington Pollution Control Hearings Board.  This 


Order may be reviewed only as provided under RCW 70.105D.060. 
 


 
 





