Dangerous Waste Corrective Action Permit
Shell Puget Sound Refinery
Fact Sheet

April 7, 2021

The Department of Ecology is proposingto issue a draft permit for corrective action to the Shell
Puget Sound Refinery. The refineryislocated at 8505 South Texas Road in Anacortes,
Washington. The permitreferences and attaches a State Model Toxics Control Act (MTCA)
Agreed Order. The order requires Shell to investigate and clean up any releases from theiroily
water sewer.

This permitis required to meet the corrective action requirements of the Hazardous Waste
Management Act, Revised Code of Washington, 70.105. Corrective action isrequiredfor all
facilities that currently have or had permits to treat, store, or dispose of hazardous waste.

The final permit will allow corrective action at the refinery for the next 10 years from the
effective date, unlessinvestigation and cleanup of any releasesis completed sooner. However,
the permit can be modified atany time during this period. Some permit modifications are
subjectto publicreview and comment.

RCRA Corrective Action 2020 Initiative

The Shell Puget Sound Refinery was included as a Resource Conservation and Recovery Act
(RCRA) corrective action facility under EPA’s RCRA Corrective Action 2020 Initiative. The
refinery’s oily watersewerwas identified as a Solid Waste Management Unit (SWMU) with
potential for releases of hazardous substances into the environment. The Shell refineryisan
operatingfacility. There are no known releases from the oily water sewer. Corrective action at
the oily water sewerwill be different thanremediation at a closed facility.

State and Federal Authorities for Permits and Corrective Action

The U.S. Environmental Protection Agency (EPA) established federal requirements for facilities
that manage hazardous wastes or conduct corrective action. The Solid Waste Disposal Act,
amended by the Resource Conservation and Recovery Act (RCRA) and the Hazardous and Solid
Waste Amendments of 1984 (HSWA), and the regulations promulgatedin Title 40 of the Code
of Federal Regulations, regulate the management of hazardous waste nationwide.

On January 31, 1986, Ecology received authorization from EPA for the state’s hazardous waste
program. In Washington, both EPA and Ecology regulate hazardous waste. Washington

regulates more wastes than EPA and Washington-regulated wastes are called dangerous
wastes.
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The Washington State Hazardous Waste Management Act, Chapter 70.105 RCW, and the
Dangerous Waste Regulations, Chapter 173-303 WAC, regulate the management of dangerous

waste in Washington. EPA authorized the state’s hazardous waste corrective action program on
November4, 1994.

Under the federally-authorized corrective action program, an order or other administrative
mechanismincorporating Washington State’s cleanup authority, MTCA, is considered to be part
of the authorized program. However, the order or other administrative mechanism must be
incorporated intoan existing permit or issued simultaneously with and incorporated by
reference intoa new dangerous waste permit. This process of placing specificcleanup
requirementsinan order has been usedto save time and resources and simplify the decision
process.

Corrective action is an environmental cleanup program for facilities subjecttotreatment,
storage, or disposal (TSD) permit requirements. These facilities must have a permitto conduct
corrective action. The corrective action program was created to protect human health and the
environmentfromthe harmful effects of releases or threatenedrelease of hazardous wastes or
hazardous substances from solid waste management units at TSD facilities.

Ecology is proposingto issue a corrective action permitto Shell, whichincorporatesa MTCA
agreed order and providesthe regulatory framework and legal requirements for continued
cleanup actions. The overall regulatory authority for corrective action is RCRA but Ecology uses
the proceduresand standards in MTCA to conduct corrective action. This has resultedin
quickercleanups that are consistent with other remediation done in Washington.

Facility Description

The Shell Puget Sound Refineryislocated in Skagit County approximately five miles east of the
city of Anacortes, Washington. The refineryislocated on the southern half of the March Point
peninsulaon Fidalgo Island with Fidalgo Bay to the west and Padilla Bay to the east.

The facility was constructed in 1957 and processes approximately 145,000 barrels per day of
crude oil. The refinery separates crude oil into various components for further processing and
blendingintoa variety of petroleum products. These products include gasoline, jet fuel, diesel
fuel, coke, sulfur, and propane.

Facility Permit History

On March 31, 1989, EPA and Ecology issued a Permitfor the Land Treatment of Dangerous
Waste to Texaco Refiningand Marketing (now Shell). The permitincluded operating, closure,
and post-closure requirements forthe land treatment fields at the refinery. The permit was
modified several times but not renewed because land treatment operations at the facility
endedin 1995.
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The permitalso included corrective action requirements fora number of SWMUs at the
refinery. All of the SWMUs have been addressed with the exception of the oily water sewer.

Permit Modification Request

The RCRA Subtitle C hazardous waste management regulations and the state Dangerous Waste

Regulations establish a post-closure care period of 30 years for certain hazardous waste
treatment, storage and disposal facilities, and specify post-closure activities.

The post-closure care requirements apply to land disposal units (landfills, land treatment units,

and surface impoundments) that leave hazardous waste in place after closure. Post-closure care
activities consist of two primary responsibilities: monitoring and reporting, and maintainingthe
integrity of the waste containment systems.

The federal and state regulationsinclude provisionsin which a post-closure care period may be
shortened where the reduced period is sufficient to protect human healthand the

environment. EPA has developed criteriafora permitting authority to considerin evaluatinga
change in a post-closure care period.

Shell’s current RCRA permitincludes post-closure care requirements for the West Land
Treatment Field (WLTF). In December 2020, Shell submitted a requestto modify the permitto
shorten and end the post-closure care period for the WLTF. The permit modification request
includesinformation and data addressing the EPA criteriafor allowing changes in the post-
closure care period.

Ecology is proposingto approve Shell’s permit modification request. The draft approval letter
includes several conditions requiring that Shell maintain the deed restriction for the WLTF and
perform an annual inspection of the site to check fencing, signage, and vegetative cover. The
letteralso encourages Shell toreview local decommissioning requirementsin addition to state
requirementsifthe refinery decidesto decommissionthe ground water monitoring wells at the
WLTF.

Once the post-closure care period for the WLTF ends, there will no longerbe the needfor a full
permit, as the site status will change from a post-closure permitted facility to an operating large

guantity generator. The OWS will be addressed through the proposed corrective action permit
and agreed order.

Oily Water Sewer

The oily water sewer (OWS) has beenin operation since the refinery was constructed. The OWS
is the underground piping system, which conveys process wastewater, stormwater runoff from
process areas, and firewaterto the refinery’s wastewatertreatment system. The wastewater
can contain total petroleum hydrocarbons (gasoline and diesel range); benzene, toluene,
ethylbenzene, and xylene (BTEX), polycyclicaromatic hydrocarbons (PAHs), and metals.
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Agreed Order

Ecology and Shell are enteringinto a MTCA agreed order that requires Shell to investigate and
clean up any contamination from the oily water sewer. The Order includes requirements to:

e Submitan Investigation and Response Plan to identify and cleanup releases

* Fixthe cause of a release

¢ Determine the nature and extentof any soil or groundwater contamination from a
release

e Submita work plan describingthe interim action (partial cleanup) that will be
implementedto address contamination

e Submitannual progress reports to summarize findings of the oily water sewer
investigation and any remedial actions taken to address releases.

The Order specifiesanumber of presumptive interim actions based on Ecology-developed
MTCA model remedies for petroleum contaminated soils and petroleum contaminated
groundwater. The purpose of the model remediesisto streamline and accelerate cleanup
actions. Shell may selectfrom one of these presumptive interim actions or propose a different
remedyin the work plan submitted to Ecology.

State Environmental Policy Act

Ecology must make a SEPA threshold determinationforany proposed interim actions undera
MTCA agreed order (WAC 197-11-268). For SEPA purposes, Ecology determined that reasonable
“bounding” assumptions could be made in Shell’s environmental checklist based onthe nature
of the presumptive interim actions prescribedin the Agreed Order and facility-specific
information. So long as a future interim action fits within these bounding assumptions, the
assumptions should be sufficienttoinform a threshold determination. This approach would not
apply to interimactions that do not implementthe presumptive interimactionsinthe Agreed
Order. In these cases, a separate publicnotice and SEPA threshold determination will be
required for the work plan submitted to Ecology for approval.

Shell submitted an Environmental Checklist forthe presumptive actions prescribed inthe
Agreed Order. Ecology reviewed the checklistand determined that the proposed action will not
have a probable significant adverse impact on the environmentand has issued a Determination
of Nonsignificance.

Public Comment Period

Ecology welcomes publiccomment on the draft Shell corrective action permit. Ecology will
considerall comments before makingthe permit final. Comments must be submitted online or
mailed by June 7, 2021 to be considered. Submit comments on the draft Shell permit:
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e Onlineat https://hwtr.ecology.commentinput.com/?id=pW8Dk
e By mail (postmarked no later than June 7, 2021) to:

Kim Wigfield
Department of Ecology
Industrial Section

P.O. Box 47600

Olympia, WA 98504-7600

Public Hearing

Ecology will hold an online publichearingon May 20, 2021, starting at 4:00 pm Pacific Time.
The hearing willinclude ashort presentation regardingthe proposed approval of Shell’s permit
modification request and the proposedinvestigation and cleanup action for the oily water
sewer. Jointhe eventonline at https://tinyurl.com/anacortesOWSevent.

Appealing Ecology’s Decision

Anyone who comments on a permit or participates in the public hearing may appeal Ecology’s
final decision on the permit within 30 days of when the permitisissued. Others may appeal
changes made between the draft permit and the final permit, evenif they did not comment
during the comment period. Ecology’s decision must be appealedto the Pollution Control
Hearings Board.

Effective Date of Decision

Normally, a permit is effective 30 days after Ecology gives notice of its final decision to the
permittee and all persons who commented. If there are no comments on the draft permit,
Ecology may specify an earlier date for the final permit. If Ecology makes significant changes to
the draft permit, there will be a new comment period.


https://hwtr.ecology.commentinput.com/?id=pW8Dk

Shell Puget Sound Refinery Dangerous Waste Permit
Response to Comments
October 2021

Ecology made the draft Shell dangerous waste corrective action permit, draft oily water sewer
agreed order, permit modification request, draft permit modification approval, draft SEPA DNS,
SEPA environmental checklist, and fact sheetavailable for publicreview and comment before
issuingthe final permit. Ecology published notice of the opportunity to comment on the
renewal of this permitin The Anacortes American on April 7, 2021. An ad was also run on
several local radio stations about the publiccomment. In the newspapernotice and radio ad,
we invited publicreview of the proposed permitand provided a 60-day publiccomment period.

On May 20, 2021, Ecology held a publicmeeting and hearing via webinar. The publicmeeting
included a presentation by Ecology and a questionand answer period. There were six attendees
at the meeting. Brent Lylesfrom Friends of the San Juans provided oral testimony on the draft
oily water seweragreed orders at the hearing. The deadline for submittal of written comments
was June 7, 2020.

During the comment period, we received written comments from the following entities and
individuals:

e Friendsof the San Juans

e Friendsof the San Juans, RE Sources, Evergreen Islands, Zero Waste Washington,
Washington Physicians for Social Responsibility, Friends of the Earth, San Juan Islanders
for Safe Shipping, 350 Seattle, Washington Environmental Council, Sierra Club, Friends
of Grays Harbor — joint letter

e Kristin Edmark

e Marian Gillis

e RE Sources, Kirsten McDade

e Skagit RiverSystem Cooperative on behalf of the Swinomish Indian Tribal Community
and the Sauk-Suiattle Indian Tribe

The comments and Ecology’s responses are presented below. The original comments comprise
part of the legal record for this permit. The record is available for public review at Ecology’s
Industrial Section office in Lacey, WA. Anyone interested inreading the full text of the
comments or in obtaininga copy of a particular comment will need to contact the Public
Records Office to make a formal request. Their contact informationis provided below:

E-mail: RecordsOfficer@ecy.wa.gov

Mail: PublicRecords Office
Washington Department of Ecology
P. O. Box 47600
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Olympia, WA 98504-7600
Comments appear inregular text, followed by Ecology’s responsesin italicized text.

Ecology will send a copy of the permit documents and Response to Comments to each entity
and individual who provided comments.

Ecology will send a notice of the final permitissuance to all interested parties and will post the
documents on the Industrial Section webpage at https://ecology.wa.gov/Regulations-
Permits/Permits-certifications/Industrial-facilities-permits.


https://ecology.wa.gov/Regulations-Permits/Permits-certifications/Industrial-facilities-permits
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Comments from Friends of the San Juans (Comments 1-3)

Comment 1:

The draft Agreed Order for the Shell Oil Products U.S. Puget Sound refineryincludes, as Exhibit
A, a map of the oily water major trunk lines. And according to the draft Agreed Order, the oily
water sewerfor the Shell refinery was constructed in 1957. So, we're talkingabout a system
that's at least 64 years old.

Friends of the San Juans supports the draft Agreed Order's requiring some portions of the oily
water systems, oily water sewersystems, to be investigated and that the refineriesrepairand
remediate any releases or threatened releases fromthe oily water sewers that are discovered
during those investigations.

However, the draft Agreed Order should be revised to require the Shell refinery toinvestigate
the entire oily water sewer. It is unfathomable that Ecology is only now requiringjusta portion
of the oily water sewersto be inspected afterat least 64 years of use with a potential for
underground leaksthat could be causing undetected environmental damage.

And if | could kind of do a personal analogy here - | recently bought a house and the County, on
behalf of the State, required me to repair my entire septicsystem. | wasn't required to inspect
and repair a portion of the drain field or somethinglike that. | was required to document that
my entire onsite system s operating properly and that there are no environmental impacts, you
know. And compare thisto a draft order that only requires a portion of an onsite oily water
sewerto be inspected and a plan preparedfor repairs and remediation.

So, at the very least, the draft Agreed Orders for the Shell refinery should be revised to include
maps of the refinery's entire oily water sewer systems, including all of the trunk lines and all of
the feederlines. The publicneedsthisinformation, and a new public comment period, in order
to effectively andrealistically comment on these dangerous waste permits.

Response to Comment 1:

Over the past 60 years, portions of the Oily Water Sewer (OWS) have been replaced and new
individual drain systems have been constructed. These upgrades were made during expansions
and construction projects at the refinery. Several investigations of the OWS have been
performed over the years including a sewer camera survey and soil gas/soil pore water
monitoring.

Corrective actions are typically performed for known releases of hazardous substances from a
closed unit or facility. Ecology is not aware of any current releases from Shell’s OWS.
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The “find it, fix it” program is a new requirement that is unique to the Washington refineries.
Corrective action at the OWS is being implemented in a phased approach to account for
technical, physical, and safety considerations at an operating facility.

The first phase of the find it, fix it program targets the sewer lines with the greatest potential
risks and impacts to the environment. We will evaluate the results of this first phase at the end
of the permit cycle to determine if additional next steps are needed.

The main trunk lines and feeder lines are all within the refinery footprintthat is shown on the
map in Exhibit A of the agreed order.

Comment 2:

Did Ecology address the location of the Oily Water Sewers’ minor trunk linesand/or feederlines
and their proximity to the shoreline and/or critical areas and/or flora and fauna habitats when
the decision was made to exclude the minor trunk linesand/or feederlines fromthe required
investigation, remediation, and reportingactions?

Response to Comment 2:

Ecology used its knowledge of the facility and site from numerous inspections and
environmental and geotechnical investigations conducted over the years, to prioritize the parts
of the system to focus on in this first round of implementing this new program.

Comment 3:

Did Ecology address environmental and health inequities by incorporating environmental
justice considerationsinto the permit renewal process negotiated between Ecology and the
two refineries, and if so, how. Would you please provide a list of the Tribesand a summary of
the consultation process and/or what approval/support Ecology received forthese draft
permitsand approvals of permit changes?

Response to Comment 3:

Ecology used data fromthe Washington Tracking Network’s Environmental Health Disparities
mapping tool and EPA’s EJSCREEN to identify any overburdened communities that met the
thresholds forenvironmental indicators. The nearby Indian tribes were the only overburdened
communities identified. Tribes are always considered an overburdened community where they
have treaty, fishing, or usual and accustomed rights.

For other demographics, the EJ thresholds are:

e languageaccess/translation = 5% of a population or 1,000 people
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e Disparities in the 80t percentile and above = engage with the overburdened community
and/orunderserved population based on requirements in the HEAL Act

The Shell dangerous waste permit renewal action didn’t meet either of these thresholds.

We notified the following Tribes and Tribal organizations that have treaty, fishing, and/or usual
and accustomed rights for the area, as well as those who have specifically asked to be informed
of actions that the Industrial Section takes:

e Jamestown S’Klallam Tribe

e [ower Elwha Klallam Tribe

e Lummi Nation

e Swinomish Tribe and their partner, the Skagit River Cooperative
e Port Gamble S’Klallam Tribe

e Samish Indian Nation

e Sauk-Suiattle Indian Tribe

e Shoalwater Bay Tribe

e Stillaguamish Tribe of Indians

o Tulalip Tribes

e Upper Skagit Indian Tribe

o Affiliated Tribes of the Northwest Indians

e NorthwestIndian Fisheries Commission

e Confederated Tribes of the Umatilla Indian Nation
e Columbia River Intertribal Fish Commission

Ecology participated in a staff-level government-to-government consultation with the
Swinomish Tribe and the Skagit River System Cooperative (SRSC). Responses to comments
submitted by SRSC on behalf of the Swinomish Indian Tribal Community and the Sauk-Suiattle
Indian Tribe are included in this document.

Comments from Friends of the San Juans, RE Sources, Evergreen Islands, Zero Waste
Washington, Washington Physicians for Social Responsibility, Friends of the Earth, San Juan
Islanders for Safe Shipping, 350 Seattle, Washington Environmental Council, Sierra Club,
Friends of Grays Harbor (Comments 4-6)

Comment 4:

The undersigned do not support Ecology’s approval of a permitthat only addresses part of the
Shell Refinery’s Oily Water Sewer system under MTCA agreed order. The undersigned ask
Ecology to require the draft Agreed Order for Interim Action for the Shell Refinery’s Oily Water
Sewerto include and addressthe Shell Refinery’s entire Oily Water Sewer system or provide
detailed and transparent justifications for which specificsections of the Qily Water Sewer
systemshould be exempt.
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The draft Agreed Order, section V., states that the Shell Refinery’s Oily Water Sewer system:

e Was constructed in 1957;

e Has had previousreleases or threatenedreleases of hazardous substances that include
Total Petroleum Hydrocarbons - gasoline and diesel range (TPH-G and TPH-D); Benzene,
Toluene, Ethylbenzene, and Xylene (BTEX); polycyclicaromatic hydrocarbons (PAHSs),
and metals; and

e May continue to release hazardous substancesinto the environment, including:

surface water drainage areas;

groundwater beneath and beyond the Dangerous Waste Management Facility;

air;

human work areas; and

0 floraland faunal habitats.

O o0oo0oo

The draft Agreed Order’s EXHIBIT A - Map of Oily Water Sewer Major Trunk Lines, does not
include the Shell Refinery’s entire 64-year-old Oily Water Sewer system. The draft Agreed Order
(sectionVIl.) requires the Shell Refinery toinvestigate the Oily Water Sewerand develop a plan
to respond to any releases or threatened releasesfrom the Oily Water Sewerthat are
discovered during the investigation. However, thisisrequired only for the Oily Water Sewer
major trunk lines, and not the entire Oily Water Sewer system. Ecology staff have stated that
Ecology, EPA, and the Shell Refinery agreed to thisapproach for the next 10-year permit cycle
since it targets the Oily Water Sewer pipelines conveyingthe largest volume of wastewater
beneath the refinery. Did Ecology address the location of the Oily Water Sewers’ minortrunk
linesand/or feederlinesand their proximity to the shoreline and/or critical areas and/or flora
and fauna habitats when the decision was made to exclude the minortrunk linesand/orfeeder
lines from the required investigation, remediation, and reporting actions? Have releasesand

threatenedreleases associated with the minor trunk and/or feederlines already been properly
remediated?

For the publicto review and comment on this draft dangerous waste corrective action permit
and Agreed Order, a map that shows the Shell Refinery’s entire 64-year-old Oily Water Sewer
systemand a new publiccomment period are needed. Please provide a map that shows the
Shell Refinery’s entire Oily Water Sewerand a detailed account of the criteria used to select
which Oily Water Sewerlinesto include and which to exclude in the draft Agreed Order.

The undersigned are extremely concerned that this Dangerous Waste Permitwould only
require an internal integrity inspection and implementation of measures to correct the causes
of hazardous substance releases or threatened releases of only a portion of the Shell Refinery’s
64-year-old Oily Water Sewer. The undersigned are extremely concerned that the permitwould
allow hazardous substance releases and threatened releases to persist overa full decade.
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Itis unconscionable that the Shell Refineryisallowed to operate a 64-year-old Oily Water
Sewerwithout ongoing and regular inspections of its entire Oily Water Sewerwith all releases
and threatened releases of hazardous substances promptly addressed.

Response to Comment 4:

Please see the response to Comments 1 and 2 above.

Comment 5:

Ecology is required to make a SEPA threshold determination forany proposedinterimactions
under a MTCA agreed order (WAC 197-11-268). Ecology determined that the proposed action
will not have a probable significantadverse impact on the environmentand has issued a
Determination of Nonsignificance (DNS). The undersigned objectto the SEPA DNS issued forthe
draft Agreed Order (No. DE 16298), giventhat the draft Agreed Order allowsfor portions of the
64-year-old Oily Water Sewerto continue to operate withoutinspectionsand without
addressingreleasesand/or threatened releases of hazardous substances which would have
probable significantadverse impacts to the environment.

Response to Comment 5:

The interim action that is being proposed includes the corrective actions that may be taken to
clean up any releases that are discovered during the investigation of the OWS. Based on our
review of the SEPA environmentalchecklist, Ecology has determined that the scope of any of the
model remedies in the agreed order will not have a probable significant adverse impact on the
environment. If a release requires remedial action different than one of the model remedies,
Shell will have to submit a new SEPA checklist for Ecology’s review. The SEPA determination for
such a remedial action would require a new public review and comment period.

Comment 6:

The undersigned ask Ecology to deny approval of the of the Shell Refinery’s requestto reduce
and end the post-closure care period for the Shell Refinery’s West Land Treatment Field. Shell’s
current corrective action Resource Conservation and Recovery Act (RCRA) permitincludes post-
closure care requirementsforthe West Land Treatment Field (WLTF). In December 2020, Shell
submitted a request to modify the permitto shorten and end the post-closure care period for
the WLTF.

The undersigned are assuming that Ecology was aware of the fact that the Shell Refinery was
for sale when it was reviewing this December 2020 request. According to Zacks Equity
Research: “For at least a year now, Shell has been on the lookout for sellingits 145,000 barrel
per-day (bpd) Puget Sound refineryin Anacortes, WA.”
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It was recently announced that Royal Dutch Shell has agreed to divestits US Puget Sound
Refinery to refiner HollyFrontier “for $350m in cash plus the value of the hydrocarbon
inventory.” Any transfer of ownership should trigger greater regulatory oversight, not less. The
post-closure care period for the Shell Refinery’s West Land Treatment Field should not be
shortened or terminated.

In addition, the draft Agreed Order’s Section VIII.O. Financial Assurance should be revisedto
state that before any transfer of ownership can take place, the prospective buyer must provide
Ecology with documentation of sufficientand adequate financial assurance mechanisms to
cover all costs associated with all currently identified and potential remedial actions for
deferred areas at the Shell Refinery.

Response to Comment 6:

Ecology’s decision to reduce and end the post-closure care period for the WLTF is based on a
review of monitoring data and other information that indicates that the waste residuals are
contained and not migrating beyond the WLTF boundaries above risk-based levels.

The dangerous waste permit will be transferred to Holly Frontier upon the purchase of the
refinery and they will be responsible and liable for any future corrective actions necessary at the
WLTF. When a transfer of ownership occurs, the old owner must continue to comply with the
financial assurance requirements of WAC 173-303-620 until the new owner has demonstrated
that they are able to comply with the requirements. The new owner must demonstrate
compliance with the financial assurance requirements within six months of the date of the
change of ownership.

Comments from Kristin Edmark (Comments 7-8)

Comment 7:

Please require the Draft Agreed Order for Interim Action for the Shell Refinery's Oily Water
Sewer (SMMU1) NO. DE 16298 addressthe Shell Refinery's entire Oily Water Sewer System or
provide detailed and transparent justifications for which specificsections of the Oily Water
Sewer System should not be addressed.

Response to Comment 7:

Please see the response to Comment 1 above.

Comment 8:

Please deny the modification requestfor Dangerous Waste permit No. WAD009276197.
Continued post-closure care is needed foran aging systemevenif the system issold.
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Response to Comment 8:

Please see the response to Comment 6 above.

Comment from Marian Gillis (Comment 9)

Comment 9:

No more oilin Anacortes. Do not listen to me. Listento the scientists!!!

Response to Comment 9:

Comment noted.

Comments from RE Sources — Kirsten McDade (Comments 10-12)

Comment 10:

These two refineries are nestled between Fidalgo Bay and PadillaBay, both of which are aquatic
marine reserves for critically important species such as eelgrass, pacificherring, surf smelt,
Dungeness crab, and Olympiaoysters. Also, one of the largest great blue heron rookeriesis
located on March's Point. PadillaBay is a shoreline of statewide significance in Washington and
also a National Estuarine Research Reserve. Furthermore, Fidalgo Bay is classified asa Usual
and Accustomed area for Lummi, Nooksack, Suquamish, and Tulalip tribes and considered a
traditional territory for the Samish and Swinomish Tribe. Therefore, the risk of pollutionto the
surrounding environmentis profound. The Oily Water Sewer (OWS) at both of these refineries
are old and aging systems that are at a high risk to release petroleum hydrocarbons, BTEX,
PAHs, and metalsinto the surrounding environment. These drainage systems can also
accumulate explosive vapors that pose a risk to refinery employees. Given the proximity of
these refineries to sensitive habitats, common recreational sites, and residential areas we have
concerns about the potential harm that could come from even a very small leakage inthe
system.

We appreciate that the Department of Ecology (Ecology) is starting the “Find it, Fix it” program
to help ensure that the OWS at both facilities are not contributing pollutantsinany way. The
draft Agreed Order states that the refineries have tenyears to fully complete their evaluation
and inspection of their OWS system. That meansthat if there are leakages, even minor ones, a
considerable amount of toxic pollutants could be released before the leakis discovered and
repaired. We would like to see that the initial investigations occur ina shorter time frame.

At this time, only major or main trunk lines of the OWS are requiredto be inspected. We feel
that alllines, regardless of size or capacity, should be included in the inspections. Some of the
pollutants associated with the OWS bioaccumulate and bio magnifyin the environmentand in
organisms so again, even small leakages over time can have severe impacts especially tolarge
mammals such as the orca whale.
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Response to Comment 10:

Ecology is requiring that Shell perform an internal integrity assessment of the OWS lines. This
will likely involve temporarily shutting down a segment of the line being investigated and
diverting the oily wastewater to another line. A sewer line may need to be shut down for a long
period (to repair or replace piping, conduct sampling for site characterization, and perform soil

remediation) and this could affect refinery operations. Some portions of the sewer are only
accessible during major refinery turnarounds, which occur approximately every 5 years.

The timelines were developed to provide Shell time to meet all of the requirements of the
agreed order (e.g., work plan submittals and reporting) and sufficient time for Ecology’s review
of these documents.

Also, please see the response to Comment 1 above.
Comment 11:

The Washington State legislature has recently committed to reducingthe amount of
greenhouse gas emissions produced in the state which will presumably reduce the amount of
petroleum used and processed in Washington. We feel that future dangerous waste permits
shouldinclude the necessary actions to accommodate the inevitable downscaling of refineries,
particularly funding available for environmental cleanup. With a likely decrease in revenue both
from the refineries and the Hazardous Substance Tax that fund many Model Toxics Control Act
cleanupsites, we feel that assurances need to be made that the cleanup will be completed
evenwhenthe refineries are obsolete.

Response to Comment 11:

Cleanups under MTCA are paid for by persons responsible for the contamination, called
potentially liable persons (PLPs). A PLP can be a current or former owner or operatorof a
facility. When there is more than one PLP, each person is jointly and severally liable for cleanup
at the site. This means that any one PLP can be held liable for the entire cost of the cleanup. If
the persons responsible for the cleanup refuse to do the work, Ecology has the authority to
perform the cleanup and take legal action to recover the costs.

The proposed permit states that the Permittee must fulfill RCRA corrective action responsibilities
using MTCA. It also states that when Ecology selects a final cleanup action for the Shell refinery,
the permit will be modified to include the selected remedy and reference a consent decree (CD)
or other administrative mechanism, such as an Order, which implements the remedy. ACD is a
legally enforceable document requiring the cleanup.

The CD or Order implementing a final cleanup will require that the responsible parties maintain
financial assurance for the cleanup and long term monitoring and maintenance to make sure
the cleanup actions remain effective. The financial assurance requirements are binding and
enforceable.
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If additional contamination is found during cleanup activities or at a later date, the responsible
parties will be required to investigate and clean it up as necessary. Contingency funds are built
into the financial assurance estimate in case additional contamination is discovered during final
cleanup or at a later date. Ecology reviews cleanup costs and financial assurance amounts
annually to check that the amount of coverage is sufficient.

Comment 12:

We requestthat Ecology look beyond the current industrial use of the land and prepare for a
more stringent cleanup planthat includes otherland uses such as recreation, seafood
harvesting, and residential. The current standards for Industry zoned land use may hamstring
other more environmentally and community oriented land uses. Keepingthisland inindustrial
use will continue to provide environmental risk to the surrounding sensitive marine waters and
tidelands.

We support Ecology’s formal attempt to investigate and manage oily water sewerlinesthat
have been overlookedsince theirinception. We encourage Ecology to be proactive in ensuring
that these lands are managed for longterm and future uses that go beyond petroleum refining.

Response to Comment 12:

The cleanup of any releases from the OWS is being conducted as an interim action under MTCA.
An interim action is distinguished from a final cleanup action in thatit only partially addresses
the cleanup of a site. The cleanup levels established in the agreed order are for an industrial
property based on the current land use.

In Washington, zoning and land use planning decisions are made by local government. Ecology
establishes MTCA cleanup standards based on the current and intended land use of a property
as established locally. If land use changes are approved for this property, then Ecology will take
those new uses into account when setting cleanup standards forthe final cleanup action.
Regardless of land use, Ecology takes potential impacts to adjacentresources into account when
evaluating reasonable maximum exposure scenarios and establishing cleanup standards.

Comments from Skagit River System Cooperative on behalf of the Swinomish Indian Tribal
Community and the Sauk-Suiattle Indian Tribe (Comments 13-18)

Comment 13:

Itis the understanding of SRSC that Shell utilized the West Land Treatment Farm (WLTF) for
dangerous waste from 1973 through 1995. Three cells of the land treatment farm were closed
(WLTF Cells9, 10E, 10W) in 1990 due to detections of elevated BTEX (benzene, toluene, ethyl
benzene and xylenes) in soil pore water, and the facility installed alight non-aqueous phase
liquid recovery systemto recoverthe hydrocarbons from the groundwater.
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Non-dangerous wastes from the refinery continued to be placed on the WLTF inother cells
through 2005. The current permit request seeksto reduce the post-closure care period from 30
years to 11 years without adequate explanation or justification forthis significant reductionin
post-closure care.

Response to Comment 13:

Elevated BTEX were detected above permit levels in lysimeters installed in WLTF Cells 9, 10E,
and 10W. These cells were closed in 1997 to further waste application. Ecology approved the
land application of non-dangerous wastes on WLTF Cells 7, 8, 11, and 12. These cells were
closed in 2003 (Cells 7 and 11) and 2005 (Cells 8 and 12) to further waste application. All of the
cells in the WLTF met closure criteria in March 2009 and post-closure care and monitoring was
initiated following certification of closure.

In 1990, hydrocarbons were discovered in shallow groundwater wells downgradient of the
refinery’s West Impounding Basin. The West Impounding Basin is located on the southwest
corner of the facility tank farm. The impounding basin is designed for spill control and to collect
stormwater runoff and tank water draws from the tank farm. The groundwater contamination
was due to a release from the tank farm. Shell installed a light non-aqueous phase liquid
recovery system to remove product from the groundwater.

The WLTF and West Impounding Basin are two different units with separate groundwater
monitoring systems.

Shell submitted a permit modification request to reduce the post-closure care period for the
WLTF. Their request included monitoring data and other information to support the reduction.
WAC 173-303-610)(7)(b)(i) allows Ecology to shorten the post-closure care period if it finds the
reduced period is sufficient to protect human health and the environment. The Environmental
Protection Agency (EPA) has published two guidance documents forevaluating the post-closure
care period for hazardous waste disposal facilities:

e Guidelines for Evaluating the Post Closure Care Period for Hazardous Waste Disposal
Facilities under Subtitle C of RCRA, memo dated December 15, 2016 available at
https://www.epa.gov/sites/production/files/2017-
01/documents/pcc_guidance 508 withdateandletterhead.pdf.

e Technical Evaluation Criteria and Site-Specific Factors to Consider in Determining the
Length of the Post-Closure Care Period — presented in Appendix B of the RCRA Guidance
Manual for Subpart G Closure and Post-Closure Care Standards and Subpart H Cost
Estimating Requirements, EPA/530-SW-87-010, January 1987. Search “530SW87010”
at https://www.epa.gov/nscep.


https://www.epa.gov/sites/production/files/2017-01/documents/pcc_guidance_508_withdateandletterhead.pdf
https://www.epa.gov/sites/production/files/2017-01/documents/pcc_guidance_508_withdateandletterhead.pdf
https://www.epa.gov/nscep
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These guidance documents include recommended criteria in the following categories to use in
evaluating a shortened post-closure care period: containment, detection, migration and

attenuation, risk potential, and other considerations. As part of the review of any relevant
information, these criteria should be considered:

e Containment- the likelihood of a release and the potential magnitude; how the land
treatment field was designed, operated, and maintained to contain wastes and prevent
migration to groundwater; and how the cover was designed and maintained to minimize
wind and water erosion.

e Detection - whether monitoring was adequate to detect releases of hazardous wastes,
including evaluating the hydraulic gradient, proper well placement, well construction
and maintenance, and waste characteristics.

e Migration and attenuation - how likely wastes are to migrate offsite or be attenuated in
the environment; the extent to which wastes have degraded and continue to degrade;
waste types and characteristics including chemical and physical properties,
degradability, and solubility; and data to demonstrate that wastes are in a stable state
including showing degradation, no migration, and low risk when compared to risk-based
standards.

e Risk potential - the risks to human health and the environment, including factors and
site-specific environmental conditions that limit the risks associated with a release from
the land treatment field. Factors such as likelihood of exposure to the wastes; depth to
groundwater; and distance to drinking water wells, surface waters, wetlands, and
property boundaries. Site-specific environmental conditions such as ecologically sensitive
habitats and potential for consumption of contaminated groundwater.

e Other considerations - the emergency procedures the facility hasin place to respond to
natural disasters and catastrophic events; how fast and efficient the facility can respond
to accidents or spills; security measures such as fencing, warning signs, and patrols;
maintenance and inspection practices; and if there is a notice in the deed to the
property.

Ecology has had regulatory oversight of Shell’s WLTF for over 30 years including inspection and
review of:operations; soil, lysimeter, and groundwater monitoring; closure activities; post-
closure care; and security measures. Based on this knowledge and history and following the
guidelines in the EPA documents, Ecology made a determination to approve the reduced post-
closure care period forthe WLTF.

Comment 14:

We have concerns about the Human Exposure Assessment (required under WAC 173-303-
610(4)(d)(ii)).
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We are concerned that the Human Exposure Assessment evaluated exposure forthe general
population, rather than disproportionately affected Tribal communities, including the
Swinomish Tribe. Consumption of locally harvested fish and shellfish by American Indians is
likely to be much higher than it is for the general U.S. population, and locally-accessed shellfish
beds are located adjacent to the refinery and downslope from the WLTF in Fidalgo Bay.

A 2006 Swinomish human consumption study foundthat contaminants in shellfish resourcesin
Fidalgo Bay contribute to a human health risk. The contaminants that contributed the most
were PCBs, arsenic, and dioxins/furans, with lesser contributions from mercury and other heavy
metalsand PAHSs. Risks from eating portions of each speciesdaily are in the range of concern,
and risks from a fully subsistence levelconsumption rate are even higher.

In a 2007 EPA guidance document for Human Risk Assessments at RCRA sites, preference is
givento considering consumption rates derived from well-designed consumption surveys of
Puget Sound Tribes. We request consultation on the site-specificexposure assumptions of the
Human Exposure Assessment to ensure impacts to the Swinomish Tribal populations have
been appropriately considered and fully mitigated.

Response to Comment 14:

WAC 173-303-610(4)(d)(ii) requires a human exposure assessmentas part of the request to
modify a dangerous waste permit to allow land application of non-dangerous wastes. Shell’s
permit modification request is solely to reduce the post-closure care period.

RCRA Section 3019 states that one of the three elements needed to establish a complete human
exposure pathway is a release of hazardous waste or hazardous waste constituents from a RCRA
unit. Based on monitoring forthe list of hazardous constituents developed using EPA guidance
(see response to the comment below), there is no evidence that contaminants are migrating
beyond the WLTF boundaries aboverisk-based levels. Monitoring data indicate that
contaminantlevels are stable and wastes continue to degrade and immobilize within the unit.

Any land-based unit where waste has been left in place is subject to RCRA corrective action and
Model Toxics Control Act (MTCA) cleanup requirements. The authorities provided under these
regulations allow Ecology to impose additional requirements to investigate and address releases
of hazardous constituents from these units. It is Ecology’s intent to require a site-wide
investigation and cleanup of the facility in the future. Site cleanups under RCRA corrective action
and MTCA require property owners to identify potential pathways and reasonable maximum
exposure scenarios for human exposure as part of the cleanup process.
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Comment 15:

Shellfish and forage fish extensively utilize the shoreline surrounding the March’s Point
refineries. Anyintroduction of chemical contamination to the fish, shellfish, and
macroinvertebrates that serve as the foundation of the Salish Sea food web threatensto travel
up the food web through predation and consumption, often bioaccumulating and magnifyingits
effectsinbiota. This is especially concerning when contaminants reach our threatened and
endangered salmonid populations, particularly Skagit River Chinook and Steelhead, as well as
Southern ResidentKiller Whales. We believe thatinsufficient consideration of both the risks of
contamination of the nearby aquatic environment and the cumulative effects of those
contaminants existinginthe aquatic environment have been presented and analyzed.

As a result, we have concerns about pollutants that were not identified as “Permit-specified
PDCs” inthe sampling effortset forth in the Closure Monitoring Plan, which was prepared in
the 1990s. If a constituentis not a permit-specified principle dangerous constituent (PDCs),
thenithas not beenincluded on the analyte list. The science and understanding of chemicals in
the environmentis ever-evolving. We have learnedin the past year about chemical byproducts
from ozonation of tire rubber and the lethal effects on coho salmon, for example. As scientific
methods and understanding grows, we recognize the ‘known unknowns’ that presenta riskto
our native species and associated food webs. We are learning more by the month about the
high levels and resulting significant adverse effects of not only PCBs in protected Southern
ResidentKiller Whales, but also the presence of PBDEs. PBDEs have recentlyemergedas a
major concern. The endocrine-disrupting nature of these two fire retardants are having a
devastating effect on reproductive health, the immune system, and developmentin exposed
mammals at the top of the food chain.

Consideringthe staggering breadth of dangerous wastes that have been placed in Shell’s
treatment field (“petroleum contaminated soil, biosolids, filter clays, polymerization catalyst
(clay with phosphoric acid), wastewater treatment sludges, refinery scale, non-ignitable oily
wastes, cooling towersludges, cation exchange resins, and FCCU catalyst...separator sludges,
slop oil emulsionsolids, and heat exchangerbundle cleaningsludges”), we find it unlikely that
the list of permit-specified PDCs is inclusive of all components of those above listed materials,
nor the by-products of those components produced inthe course of their decay. We believe it
is prudent to maintain the WestLand Treatment Fieldin its current status of a Treatment
Field for the 30-year duration of its planned post-closure monitoring to allow more
substantial treatment and monitoring of the site.

Response to Comment 15:

In the late 1970s, EPA conducted an extensive assessment of existing land treatment facilities in
the U.S., including those located at the two Anacortes refineries.
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The results of this assessment formed the basis for hazardous waste regulatory requirements
and guidance for permit writers. EPA evaluated the types of waste being land applied, the
characteristics of each waste, and the suitability of land treatment. The wastes were analyzed
for the list of priority pollutantsin 40 CFR Appendix VIlIl, which included PCBs, PAHs,
dioxins/furans, pesticides, and heavy metals.

From these analyses, EPA developed a list of hazardous constituents reasonably expected to be
in, or derived from, petroleum refinery wastes to be land treated. This list is known as the
Skinner List. The Skinner List was initially developed in 1985 and updatedin 1993 and 1997.

Extensive preliminary testing was required before permitting a particular waste stream to be
land treated at the Shell facility. Shell was required to analyze their hazardous and non-
hazardous waste streams for the Skinner List constituents. From these analyses, EPA identified
site-specific principal dangerous constituents (PDCs) that would be analyzed for in soil,
lysimeter, and groundwater monitoring during operations, closure, and post-closure.

PDCs are dangerous constituents contained in the wastes to be land applied, that are the most
difficult to treat considering the combined effects of degradation, transformation, and
immobilization. EPA established PDCs in refinery permits if it found, based on waste analyses,
treatment demonstrations, or other data, that effective degradation, transformation, or
immobilization of the PDCs would assure treatment of at least equivalent levels for other
dangerous constituents in the wastes.

Shell’s hazardous waste land treatment permit also included a waste analysis plan that required
characterization of new or changing wastes, such as non-hazardous wastes. Shell was required
to submit waste analysis data to Ecology forreview and obtain approval forland application of
these additional waste streams.

Comment 16:

We believe that expanded testing for a suite of chemicals of emerging concern is a prudent
measure to ensure no existing or future environmental contamination. We see this expanded
samplingto be analogous to the EPA Unregulated Contaminant Monitoring Rule, which tests
drinking water systems occasionally for contaminants that are suspectedto be present yetare
newlyidentified and poorly understood regarding health effects. Occasional testing of a “pane
of potential pollutants would help to ensure that the WLTF is not contributing to that baseline
of myriad pollutantsidentified in Fidalgo Bay shellfish.

IH

We request expansion of the analyte listto include PCBs, PBDEs, and other Persistent Organic
Pollutants (POPs) inthe groundwater, BTZ, and soil pore water adjacent to and downgradient
from the WLTF. There isno way to definitively determine that thisis an ongoing dangerous
waste storage facility unless someone is looking for them.
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We are unclear if Method B or C are staying at pace with our understanding of POPs, so a
modified clean up and monitoring program may be appropriate to ensure protection of aquatic
life and those that consume it. Due to the bioaccumulating nature of some of these pollutants,
small amounts can contribute to a significant ecological and human health problems.

Until a broader, more appropriate and comprehensive examination at what chemicals may exist
downslope from this dangerous waste storage field, and the Human Risk Assessmentisrevised
to account for Tribal consumption of shellfish from the adjacent marine waters, we believe that
the request to end the post-closure period be denied.

Response to Comment 16:

As mentioned in the previous response, waste analyses for PCBs and a number of other POPs
were required and evaluated by EPA in developing the Skinner List and establishing the PDCs in
Shell’s permit. These analyses did not include PBDEs or another emerging chemical of concern,
per- and polyfluoroalkylsubstances (PFAS).

PBDEs are not manufactured or used at the Shell refinery. The only source of these chemicals
might be in the flame retardant clothing worn by employees working at the refinery but this
clothing is laundered offsite. Ecology does not believe there is potential to find PBDEs in the
groundwaterdowngradient of the WLTF so we are notplanning to require analysis for this
parameter.

Ecology agrees that additional information is needed on PFAS at the facility. In the past, Shell
used firefighting foam that contained PFAS in their fire training area. The science and regulatory
status of PFAS is changing rapidly. EPA recently approved methods for analyzing PFAS in
groundwater, surface water, and wastewater. Work is still being done to develop methods for
measuring PFAS in soils and sediment. Laboratories will need to be accredited to run these new
tests. And while Washington’s Department of Health has proposed rules for some PFAS in
drinking water, currently there are no state or federal requlatory standards to determine
whether detected PFAS concentrations pose a health risk. We expect that additional clarity
regarding analytical methods, applicable standards, and cleanup guidance will be available in
the coming months.

Ecology is proposing to look more broadly at the fate and transport of PFAS from the refinery as
part of Shell’s NPDES permit renewal and future site-wide investigation and cleanup. Ecology
believes that it is important to allow the analytical methods and regulatory standards to be
established before designing a program to answer questions about the presence and risks
associated with PFAS in soils, groundwater, and discharges from the refinery. Ecology can
request that Shell maintain groundwater wells at the WLTF for sampling in the future for PFAS
and other emerging chemicals of concern.
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Comment 17:

The permitrequests to redevelop SWMU 55 for the construction of three storage tanks; testing
soilsand hauling offsite those that exceed Method Cindustrial soil cleanup levels for direct
contact; utilize onsite soils that test below designated Method C thresholds to construct
containmentberms and foundational soils; and cap exposed soils following construction of the
tanks and berms.

We have concerns that the proposed regrading, stockpiling, utilization, and hauling of polluted
soils may spread known and unknown contaminants by wind, stormwater, or tracking on
vehicle tires and eventually reaching Salish Sea waters. Fidalgo Bay is located 1,700 feet
downslope fromthe work area. Haul routes off March Point parallel eitherthe Fidalgo Bay
shoreline (viaMarch’s Point Road) or the PadillaBay shoreline (via E March Point Road), so any
dust or tracked soil from hauled material could easily reach aquatic environments through wind
or stormwater. SRSC is concerned about the risk of contaminants (both those that are Fisheries
and Environmental Services for the Sauk-Suiattle and Swinomish Indian Tribes sampled for and
those that are unrecognized) reachingthe aquatic environmentin the project area.

Response to Comment 17:

Shell’s dangerous waste permit renewal does not include remediation and tank construction at
SWMU 55. Remediation at SWMU 55 and construction of a large storage tank occurred in 2019-
2020. Construction of two smaller tanks was delayed due to COVID and is scheduled for 2025.

The proposed construction of the three tanks was reviewed by Skagit County and approvedin a
SEPA MIDNS issued on March 14, 2018 (forthe large crude tank) and a SEPA MDNS issued on
June 5, 2018 (for the two smaller producttanks). The remediation at SWMU 55 was authorized
by Ecology Agreed Order No. 16081. This Order was public noticed and made available for public
review and comment November 28, 2018 — January 4, 2019. The Order was issued onJanuary
18, 2019. The requirements for remediation are included in the Interim Action Plan attached to
the Order. Shell has completed the majority of these requirements.

The Agreed Order and Interim Action Plan for remediation at SWMU 55 are available at
https://apps.ecology.wa.gov/gsp/CleanupSiteDocuments.aspx?csid=2865.

Comment 18:

The Oily Water Sewer (OWS) includes underground pipes, drain plugs, manholes, hatches, and
other access points. In consideration of the issues regarding emerging chemicals of concern, we

requestthat the Agreed Order expand the chemical contaminants of concern to include all
potentially present POPs, PBDEs, and PCBs.


https://apps.ecology.wa.gov/gsp/CleanupSiteDocuments.aspx?csid=2865
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Response to Comment 18:

The OWS Agreed Order requires Shell to submit an Investigation and Response Plan (IRP) for
Ecology’s review and approval. This plan must include procedures for determining the nature
and extent of any soil or groundwater contamination related to releases from the OWS.

In reviewing the IRPs submitted by BP and Phillips 66 under their OWS orders, Ecology has
requested that sampling and analysis plans be prepared for each release that is discovered. The
release-specific sampling and analysis plan must include testing for any constituents that could
have been in the wastewater conveyed by that particular section of piping. The Order refers to
Ecology’s Guidance for Remediation of Petroleum Contaminated Sites, revised June 2016, which
contains an example list of chemicals of concern for various petroleum products. PCBs, PAHS,
gasoline additives (e.g., MTBE), and metals are part of this list. We are requesting that PFAS
also be tested for, when applicable. Ecology will make this same request of Shell.
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