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RECEIVED
“MAR 31 1994

DEPT OF ecovpgy

IN THE SUPERIOR COQURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF KITSAP

9¢ 2 007125 €

STATE OF WASHINSTON,
DEPARTMENT OF ECOLOGY, NO.
V. ORDER ENTERING

CONSENT DECREE
KITSAP COUNTY, a political

subdivision of the State of
Washington c/o Kitsap County
Commissioners; THE PORT OF
BREMERTON, a municipal
corporation of the State of
Washington.

Having reviewed the Consent Decree signed by the parties tc
this matter, the Joint Mcotion for Entry of the Consent Decree,

the Affidavit of Steven J. Thiele, and the file herein, it is

Fheraby
* % %
3
L
. ATTORNEY GENERAL OF WASHINGTON
Erolony Derin
) DO Box 0117
Order Entering Olympia, WA 9504-0117
£ n, s, L T o T . S

—— e e ame s



1 ORDERED AND ADJUDGED that the Consent Decree in this matt:
2] is Entered and that the Court shall retain jurisdiction over ¢

3l Consent Decree to enforce its terms.

4 DATED this > : day of ' . ‘., 1994.
5
6 T o e—
~7 JUDG E
7
Presented by:
8

CHRISTINE O. GREGOIRE
9| Attorney General
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10 - ‘\\<
——-ﬁ\ .\

11 b, e -

STEVEN J. THIELE, WSBA #20275
12

Approved for Entry:
13
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15| RON FRANZ, WSBA # 1247

Attorney for Kitsap County
16
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M’MQW 3/33'/45(
18§ GORDON L. WALGREN, WSBA #4222
Attorney for Port of Bremerton
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IN THE SUPIQIOR COURT OF THE STATE OF WASHINGTON

FOR KITSAP COUNTY

STATE OF WASHINGTON
DEPARTMENT OF ECCLOGY,

V.

Kitsap County, a political subdivision
of the State of Washington

c/o Kitsap County Commisaioners

614 Division Street

Port Orchard, Washington 98366

The Port of Bremerton, a municipal
corporation of the State of Washington
c¢/o Port of Bremerton, Board of
Commissioners

8850 State Highway 3 Southwest

Port Orchard, Washington 98366

et L T o
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I. INTRODUCTION

A. In entering into this Consent Decree (Dacree), the mutual ocbjective
of the Washington State Department of Ecology (Ecoclegy) and of Kitsap County and
the Port of Bremerton (Defendants) is to provide for remedial action at a
facility where there has been a release or threatened release of hazardous
substances. This Decree reqﬁires the Defendants to perform a State Remedial
Investigation/Feasibility Study (RI/FS) of the Norseland Mobile Estates Site
pursuant to WAC 173-340-350.

Ecology has determined that this action is necessary to protect public
heaith and the environment.

B. The Complaint in this action is being filed simultaneously with this
Decree. An answer has not been filed, and there has not been a trial on any
issue of fact or law in this case. However, the parties wish to resolve the
issues raised by Ececlogy’'s Complaint. In addition, the parties agree that
settlement of these matters without litigation is reasonable and in the public
interest and that entry of this Decree is the most appropriate means of resolving
these matters,

c. In signing this Decree, Defendants agree to its entry and agree to
be bound by its terms.

D. The United States Department of the Navy {(Navy) and the City of
Bremerton are also Potentially Liable Persons (PLPs) for the Norseland Site.
Ecology is entering into an Agreed Order with the Navy which provides for
performance of a State Remedial Investigation/?easibility Study at the Norseland
Mobile Egtates Site.

E. The Defendants and the Navy have agreed to jointly perform this RI/FS
under a separate agreement among themselves. Exhibit A of this Consent Decree
and of the Agreed Order between Ecology and the Navy regarding the Norseland Site

are identical. The Norseland Public Participation Plan referenced in this Decree
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is the same as the Norseland Public Partic:’.paugn Plan referenced in the Agreed
Crder between Ecology and thae Navy.

F. For the purposes of thisg Decree, the term Participating PLPs refers
to Kitsap County, the Port of Bremerton, and the Navy. The term Nonparticipating
PLP refers to the City of Bremerton.

G. By entering into this Decree, the parties do noct intend to discharge
nongsettling persons or entities from any liability they may have with regpact
to matteras alleged in the Complaint. The parties retain the right to seek
reimbursement, in whole or in part, from any liable persons for sums aexpended
under this Decree or for any other costs, expenses, cr losses incurred as a
consequence of environmental problems at the Site.

F. Thie Decree shall not be construed as an admission of liability or
of any facts, or have any effect in the nature of c¢ollateral or equitable
estoppel, res judicata, issue preclusion, or similar legal dction; provided,
however, that the Defendants shall not challenge the jurisdiction of Ecology in

any proceeding to enforce this Decree,

ITI. JURISDICTION

A. The Court has jurisdiction over the subject matter and over the
parties pursuant to Chapter 70.108D RCW, the Mcdel Toxics Control Act (MTCA}3.

8. Authority is conferred upon the Washington State Attorney General by
RCW 70.105D.040(4)(a} to agree to a settlement with any petentjally liable person
if, after public notice and hearing, Ecology finds the proposed settlement would
lead to a more expeditious cleanup of hazardous substances.
RCW 70,105D.040(4) (b) requires that sueh a settlement be entered as a Caonsent
Decree issued by a court of competent jurisdiction.

c. Ecology has determined that a release or threatened release of
hazardous substances has occcurred at the Site which is the subject of this

Decree,
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2. Ecology has given notice to Defendants, 28 set forth in RCW
70.105D.020(8), of Ecolegy's determination that the Defendants are potentially
liable persons for the Site and that there has been a release or threatenead
release of hazardous substances at the Site. The Defendants had an oppertunity
TO comment on the notices given. Ecology has not determined that the named
Defendants are the only entities liable pursuant to RCW 70.105D.040.

E. The actions to be taken pursuant to this Decree are necessary to
protect public health, welfare, and the environment.

F. Defendants have agreed to undertake the actions specifiad in this

Decree and consent ta the entry of thig Decree under the MTCA.

ITI. ZARTIES BOUND

This Decree shall apply to and be binding upon the signatories to this
Decree (parties), their successors and assigns. The undersigned representative
of each party hereby certifies that he or she is fully authorized to enter intoé
this Decree and to execute and legally bind such party to comply with the Decree.
Defendants agree to undertake all actions required by the terms and conditions
of tﬁis Decree and not to c¢ontest state jurisdiction regarding this Decree. No
change in owneéship Or corporate status shall alter the responsibility of the
Defendants under this Decree. Defendants shall provide a copy of this Decree to
all agents, contractcrs, and subcontractors retained to perform work required by
this Decree and shall ensure that all work undertaken by such agents, contractors

and subcontractors will be in compliance with this Decree,

IV, DEFINITIONS

Except for as specified herein, all definitions in WAC 173-340-200 apply to the

terms in this Decree.

A. Site: The Site, referred to varicusly as Norseland Mobile Estates

and ae the Norseland Site is located at 8651 State Highway 3 Scuthwest, Port

fename: NLANDCD FN3
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Noreeland Site RI/FS Consent Decree : Page § of 24

Orchard, Washingron. The Site is more particularly described in Exhibit A to
this Decree.

B. Parties: Refers toc the Washingzon State Department cf Ecology,
Kitsap County, and the Peort of Bremerton.

c. Defendants: Refera to Kitsap County, and the Port of Bremerton.

D. consent Decree or Decree: Refers to this Consent Decree and Exhibit
A of this Decree. Exhibit A is an integral and enforceable part of this Consent

Decree.

E. Potentjally Liable Pergons (PILPs}: For the purposes of this Decree,
the terms Potentially Liable Persons and PLPs refer to Kitsap County, the Port
of Bremerton, the City of Bremerton, and the United States Department of the
Navy,

D. Participating PLPs: For the purposes of thnis Decrea, the termr
Participating PLPs refers to Kitsap County, the Port of Bremerton, and the Navy.

E. Nonparticipating PLP: For the purposes cf this Decree, the term

Nonparticipating PLP refers to the City of Bremerton.

V. STATEMENT OF FACTS

Zcology makes the following finding of facts withcut any express cr implied
admissions by Defendants.

1. The Navy generated, transported, and disposed of waste material in
a landfill on the Norseland Site in the 1950°s (3ee Ecolegy Files, Norsgeland/
SIT8.7).

2. Kitsap County owned the property currently known as Norseland Mobile
Estates from 1948 uncil 1963. From 1951 to 1961 Kitsap County leased the Site,
or portions thereof, to Puget Service Company for use as a garbage dispesal Site.
In 1962 a lease for the Site was entered into by Kitsap County, a municipal
corporation, the lessor, and Omar B. and Shirley M. Nesham, the lessees. The

lease was signed by the Kitsap County Airport Board on behalf of Kitsap County.
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(See latter from Ron Franz dated July 16, 1993, with attached copy <f leasa, in
Norseland file SIT1.2). The Neshams developed tha first phase of Norseland
Mobile Estates.

3. The City of Bremerton contracted Puget Service Company to collect and
transport all waste from property ocwned or cperated within the City to the
landfill operated by Puget Service Company on the Norseland Site. Hence, tha
City of Bremerton arranged for waste disposal at the Site. This disposal began
in 1951 and continued until 1961, and possibly later. Hazardous substances
released at the Site are consistent with substances found in waste streams from
municipal property owners.

4. The Port of Bremerton acquired the property from Kitsap County in
1963 and currently owns the Site,

S. The Port of Bremerton, through lease and approved assignment of
lease, has leased the Site to a succession of mobile home park operators. The
successive mobile home park operators owned/own the mobile home park improvementa ;
at the Site, but not the real property,

5. The land surrounding this Site is used primarily for commercial and
industrial purposes, and has been since development of the mobile home park began
in 1962. The Port of Bremerton operates a wastewater treatment plant less than
cne~half mile north of the Site. This plant services the Port‘s Industrial Park,
located northeast of Norseland Mobile Estates, and airport, leccated across State
Highway 3, southeast of Norseland Mobile Estates. The Olympic View Landfill is
located within one mile to the northwest of the Site. The City of Bremerton
sprays a forested area with wastewater treatment plant sludge within cne mile of
the Site. Each of these activities represents a potential source of odors in the
vicinity of the Site. Exhibit A ceontains a map showing the location of some of
these potential odor sources with respect to the Norseland Site,

7. Olympic View Sanitary Landfill holds a permit from the

Bremerton/Kitsap County Health District to receive soil contaminated with up to
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3% by weight petrocleum hydrocarbons for use as daily and intermediata cover
material. Olympic View Sanitary Landfill alsoc accepts sewage sludge under permit
from the Bremerton/Kitsap County Health District.

8. In September 1991 Ecology received reports that transitory odors at
the mobile home park were detected by residents and that various health effects
were attributed to the odors by some mobile home park residents.

9. In February and March 1992 the Waghington State Department of Health
conducted a health survey of residents at Norseland Mobile Estates. Washington
Stata Department of Health recommended cont inued investigation and
characterization of the Site to sttempt <o identify compounds which could be
causing the reported odors and alleged health effects. (See "Norseland Mobile
Estates Health Survey” by Washington State Department of Health dated June 1992
in Ecology file Norseland/SIT2.4)

10, The Port of Bremerton and Kitsap County conducted an independent
study to investigate complaints of odors and environmental concerns at Norseland
Mobile Estates. Hazardous substances were detected in soil vapors in the
subsurface and in ambient air at Norseland. The investigation concluded that
ample evidence exists which indicates portions of Norseland Mobile Estates have
been used for waste management and disposal activities and that it is likely that
both off-site and on-site odor sources exist, {See "Final Report for the Site
Investigation at Norseland Mobile Estates, Port Crchard, Washington”, prepared
by Science Applications Internaticnal Corporaticn (SAIC) for &the Port of
Bremerton, dated July 1992 in Eéology file Norseland/SIT2.5.)

11. Interviews of residents by Ecology personnel in OQctober 1992
indicated that transitory odor episodes were centinuing. Odor levels and

frequency were reported to be increasing. Some residents continued to report

health effects which they attributed to the odors.
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YI. ZCOLOGY DETERMINATIONS

1. The Navy is a "generator” as defined at RCW 70.105D.040(1)(c).

<. The City of Bremerton arranged for digsposal of hazardous substancas
a8 defined at RCW 70.105D.040(1){c).

3. Kitsap County is a former "owner" as defined by RCW 70.103D.040(1) (b)
of a “facility" as defined in RCW 70.105D.020(3).

4. The Port of Bremerton is an "owner" as defined at RCW 70.105D.02G(6)
and RCW 70.105D.040(1){a) of a "facility" as defined in RCW 70.108D.020(3).

5. The facility is known as Norseland Mobile Estates and is located at
8651 sState Highway 3 Southwest, Port Orchard, Waghington 98364,

6. The substances found at the facility as described above are
"hazardous substances” as defined at RCW 70.1058D.020¢(5).

7. Based on the presence of these hazardous substances at the facility
and all facteors known to the Ecology, there is a release or threatened release
of hazardous substances from the facility, as defined at RCW 70.105D.020(10).

8. By letters dated August 3, 1992, Ecology notified Kitsap County and
the Port of Bremerton of their status ag "potentially liable pergons” under RCW
70.105D.040 after notice and opportunity for comment. By letters dated January
12, 1993, Ecology notified the Navy and the City of Bremerton Qf their status as
"potentially liable persons® under RCW 70.10SD.040 after notice and opportunity
for comment.

9. Pursuant to RCW 7¢.105D.030(1) and .CS50, Ecology reserves the
authority to require potentially liable persons to investigate or conduct other
remedial actions under subsequent decrees or orders with respect to the release
or threatened release of hazardous substances, whenever it believes such action
to be in the public interest.

10. Based on the foregoing facts, Ecology believes the RI/FS required by

this Decree 1s in the public interest.

tlename: NLANDCDL.FN3
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VII. WORK TQ BE PERFORMED

This Decree contains a program designed to protect public health, welfare

and the environment from the known release, or threatened release, of hazardous
substances or contaminants at, an, or from the Site. The Participating PLPs have
done or shall do the following:

1. Conduct a historical records search, conduct interviews of Norseland
residents, perform an initial sail gas survey, and perform ambient air sampling
in the nature of a preliminary site investigation to evaluate the nature and
source of cdors reported at the Site.

2. Perform a second seil gas survey using Petrex soil gas samplers. The
survey shall include five locations potentially associated with past landfill
operations,

3. Perform a title search in order to clarify the ownership history of
the Site from 1940 to present.

4. Obtain all available aerial photographs in order to assist in
ascertaining historical uses of the Site. Provide interpretation of such
photographs.

5. Prepare a work plan for a sState Remedial Investigaticn/Feaaibility
Study (RI/FS) of the nature and extent of contamination in groundwater, surface
water, soil, sédiments, and air at Norseland Mobile Estates and determine on-site
sources of contaminants. The RI/FS shall be conducted in accordance with the
8cope and contents specified in WAC 173~340-350(5) and (6).

6. The RI/FS shall delineate the nature and extent of landfill material
underlying the Site using an appropriate combination of test pits, borings,
yecophysical surveys, and/or other appropriate metheds.

7. The RI/FS shall include air quality investigations sufficient to
evaluate the nature and extent of intermittent odors at the Site and to evaluate
on-fite sources of such odors. The RI/F5 shall agsess the relative contribution

of on-site sources to odors at Norseland Mobile Estates.
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8. Delineation of the nature and extent of potential lead contamination
in blue clay and of petroleum-contaminated soils identified during the Site
nazard assessment are specifically excluded from the RI/FS required under this
Dacree (See "Site Hazard Assessment, Norseland Site, 8651 State Highway 3
Southwest, Port Orchard, Washington", by Washington Department of Ecclogy,
Northwest Regional 0oOffice, Toxics Cleanup Program, in Ecology File
Norseland/SIT2.3). Areas in which these soils oceur shall be investigated if
necegsary tc delineate the nature and extent of underlying landfill material.

9. The RI/FS shall include installation and sampling of monitoring wells
to assess groundwater quality.

10. The need for surface water and/or sediment sampling to assess water
and sediment quality shall be evaluated during the course of the RI/FS.

11. The RI/FS may be performed in phases, with a geparate work plan
prepared for each phase. The first work plan submitted shall contain a draft
outline for the final RI/FS report, specify the portions of the RI/FS report for
which investigationa are béing conducted, be attached as Exhibit A of this
Consent Decree, and be an integral part of this Consent Decree, Subsequent work
plans shall be prepared for Ecology approval. Upon apprcvﬁl by Ecology such work
plans shall be performed under this Consent Decree. All work plans shall contain
a achedule and specify deliverable items. Deliverable items shall include
monthly progress reports, data packages containing quality assured data collected
during the investigations as specified in Section XI of this Decree, and reports
demcribing the results of investigations conducted under the work plan. Draft
interim reports shall be prepared at the end of each phase and submitted to
Ecology for Ecology approval. A final RI/FS report will be prépared at the
completion of the final work plan describing the results of investigations
conducted under all work plans and incorporating the findings presented in all
interim reports. The final report shall stand alone as a comprehensive report

of the RI/FS. The final RI/FS report shall follow the draft outline contained
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in the work plan as revised during the course of work. Revigion of the cutline
shall require approval of Ecology‘s project coordinator. Draft interim reports
shall follow relevant portions of the draft cutline and be prepared in such a
manner that they may be readily incorporated inte the final report.,

2. Draft interim reports shall be made available for public raview in
accordance with the Norseland Public Participation Plan. Subsequent work plans
and the final report shall be subject to publiec comment and hearings in
accordance with the Morseland Public Participation Plan. Modifications to work
plans that Ecology determines are not significant will not be subject to public
comment.

13, Although a phased approach maf be used by the Defendants, Ecology
intends the RI/FS investigaticons to be conducted in a timely and expeditious
manner. Ecolegy expects the Defendants to exercise good faith in designing a
thorough Phase I work plan.

14. Defendants agree not to perform any remedial actions cutside the scope
of this De;ree unless the parties agree to amend the scope of work to cover these
acticns. All work conducted under this Decree shall be done in accardance with
Ch. 173-340 WAC unleas otherwise provided herein.

15. Ecology will not take enforcement action against the Defendants to
require those remedial acticns specified in this Decree so long as the Defendanta

comply with the provisions of this Decree.

VIII. DESIGNATED PROJECT COORDINATORS

The project coordinator for Ecology is:
Name: David L. South

Addreas: Toxics Cleanup Program
Washington State Department of Ecology
3190 160th Avenue SE
Bellevue, Washingten $8008-5452

Telephone: {2086) 649~7200
TAX: {206) 6849-7098

tilename: NLANDCD FNJ
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The project coordinator for the Defendants ig:

Hame: Jeff Frettingham

Address: Solid Waste Specialist, Closed Landfill Oversight
Kitsap County Public Works, Solid Waste Division
614 Division Street, MsS-27
Port Orchard, Washington 98366-4688

Telephone: (206) B895-3931
FAX: (206) B95-~492¢

Each project coordinator shall be responsible for overseeing the implementation
of this Decree. The Ecology project coordinator will be Ecology‘s designated
representative at the Site. To the maximum extent possible, communications
between Ecology and the Defendants and all documents, including reports,
approvals, and other correspcndence concerning the activities perfarﬁed pursuant
to the terms and conditions of this Decree, shall be directed through the project
coordinators. The project coordinators may designate, in writing, working level
staff contacts for all or portions of the implementation of the remedial work
required by this Decree. The project ccordinators may agree to minor ;
modifications to the work to be performed without formal amendments to this
Decree., Minor medifications will be documented in writing by Ecolagy.

Any party may change its respective project coordinator. Written
notification shall ke given to.the other parties at least ten (10) calendar days

prior to the change.

IX. PERFORMANCE
All work performed pursuant to this Decree shall be under the direction and
supervision, as necessary, of a professicnal engineer or hydrogsologist, or
equivalent, with experience and expertise in hazardous waste site investigation
and cleanup. Any construction work must be under the supervision of a
professional engineer. Defendants shall notify Ecology in writing as to the

identity of such engineer(s) or hydrogeologist(s), or others and of any
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contractore and subcontractors to be used in carrying out the caerms of this

Dacree, in advance of their involvement at the Site,

X. ACCESS

Ecology or any Ecology authorized representatives shall have the authority
to enter and frsely move about all property at the Site at all reasonable times
for the purposes of, inter alia: inspecting records, operation logs, and
contracts related to the work being performed pursuant tc this Decree; reviewing
progress of the Defendants in carrying out the terms of this Decree; conducting
such tests or collecting such samples as Ecology may deem necessary; using a
camera, sound recording, or other documentary type egquipment t¢ recerd work done
pursuant to this Decree; and verifying the data submitted to Ecoclogy by the
Defendants. All parties with access to the Site pursuant to this paragraph shall

comply with approved health and safety plans.

XI. SAMPLING, DATA REPORTING., AND AVAILABILITY

With respect to the implementation of this Decree, Defendants shall make
the results of all sampling, laboratory reports, and/or test results generatad
by it, or on ;ts behalf available to Ecology and shall submit these results in
accordance with Section XII of this Decree.

Data shall be submitted on cemputer disk where applicable. Data submitted
on computer disk shall be compatible with Ecology data import requirements for
the computer program PARADOX. A hard copy of data submitted on computer disk
also shall be submitted. These submittals shall be provided toc Ecology in
accordance with Section XII of this Decree. |

If requested by Ecology, Defendants shall allow Split or duplicate samples
to be taken by Ecology and/ocr its authorized representatives of any samples
collected by Defendants pursuant to the implementation of this Decree.

Defendants shall notify Ecology seven {7} days in advance of any sample

filerame: NLANDCD.FN3
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collaection or work activity at the Site. Ecology shall, upon request, allow
gplit or duplicate aamples_ te be taken by Defendants or their autherized
representatives of any samples collecred by Ecology pursuant to thae
implementation of this Decree provided it does not interfere with Ecology’s
sampling. Without limitation on Ecology’s righ;s under Section X, Ecology shall

endeavor to notify Defendants prior to any sample collection activity.

XII. FPROGRESS REPORTS

Defendants shall submit to Ecology written monthly progress reports which
describe the actions taken during the previous month to implement the
requirements of this Decree. The progress reports shall include the following:

a. A list of on-site activities that have taken place during the month;

B. Detailed description of any deviations from required tasks not
otherwise documented in project plans or amendment requescs;

c. Description of all deviations from the schedule specified in the work
plan governing the activities during the reporting month and any planned
deviations in the upcoming month;

D. For any deviations in schedule, a plan for recovering lost time and
maintaining compliance with the schedule;

E. All validated data (indluding laboratory analysis) received by the
Defendants during the past month and an identification of the source ©of the
samples; and

F. A list of deliverables for the upcoming month if different from the
schedule.

All progress reports shall be submitted by the fifteenth day of the month

in which they are due after the effective date of this Decree.
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XIII. ©RETENTION QF RECORDS

Cefendants shall preserve, during the pendency of this Decree and for ten
{10) years from the date this Decree is no longer in effect as provided in
Section XXVI, all records, reports, documents, and underlying data, or the
electronic equivalent, in its posseasion relevant to the implementation of this
Decree and shall insert in contracts with pProject contractors and subcontractors
a similar record retention requirement. Upon request of Ecology, LDefandants
shall make all non-archived records available to Ecology and allow acceas for
review. All archived records shall be made available toc Ecology within a

reasonable period of time.

XIV. TIRANSFER QF INTEREST IN THE SITE

No voluntary or involuntary conveyance or relinquishment of title,
eagsement, leasehold, or other interest in any portion of the Site shall be
consummated by the Port of Bremerton without provision for continued operation
and maintenance of any containment system, treatment system, monitoring systems,
and institutional controls installed or implemented pursuant to this Decree.

Prior to transfer by the Port of Bremerton of any legal or equitable
interest in all or any portion of the Site, and during the effective period of
thie Decree, Port of Bremerton shall serve a copy of this Decree upon any
prospective purchaser, lessee, transferee, assignee, or other successor in
interest of the Site; and, at least thirty {30} days prior to any transfer, the

Port of Bremerton shall notify Ecology of said contemplated transfer.

XV, RESOLUTION OF DISPUTES

A. In the event a dispute arises as to an approval, disapproval,
proposed modificaticn, or other decision or action by Ecology's project
coordinator, the parties shall utilize the dispute resolution procedure set forth

below. Upon receipt of the Ecology project coordinator's decision, the
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Dafendants have fourteaen (14) days within wnich to notify Ecology's project
coordinator of its objection.tc the decision. The parties’ project coordinators
shall then confer in an effort to resclve the dispute,. If the project
coordinateors cannot resolve the dispute within fourteen (14) days, Ecology's
project coordinator shall issue a written decision.

B. 1f Ecology’s final written decision is unacceptable to Defendants,
Defendants have the right to submit the dispute to the Court for resalution. The
parties agree that one judge should retain jurisdiction over this case and shall,
ag necessary, resolve any dispute arising under this Decree. In the event
Defendants present an issue to the Court for review, the Court shall review the
acction or decision of Ecology on the basis of whether such action or decision was
arbitrary and capricious and render a decision based on such standard of review.

C. The parties agree to only utilize the dispute resolution process in
good faith and agree to expedite, to the extent possible, the dispute resolution
process whenever it is used. Implementation of these dispute resolutioni
procedures shall not provide a basis for delay of any activities required in this
Decree, unless Ecology agrees in writing to a schedule extension or the Court so

arders.

AVI. AMENDMENT OF CONSENT DECREE

This Decree may only be amended by a written stipulation among the parties
to this Decree that is entered by the Court or by order of the Court. Such
amendnent shall become effective upon entry by the Court. Agreement to amend
ghall not be unreasonably withheld by any party to the Decree.

Defendants shall submit any request for an amendment to Ecology far
aﬁpfoval. Ecology shall indicate its approval or disapproval in a timely manner
after the request for amendment is received. If the amendment to the Decree is
substantial, Ecology will provide public neotice and opportunity for comment.

Reasons for the disapproval shall be stated in writing. If Ecology does not sy
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agree to any proposed amendment, the disagreement may be addressed through the
diapute resclution procedures described in Section XV of this Dacrea.

Amendments proposged by Ecology are subject to this same procedurs.

AVII. EXTENSYON OF SCHEDULE

A. An extension of schedule shall be granted only when a request for an
extension ig submitted in a timely fashion, generally at least 30 days prior to
expiration of thg deadline for which the extension is requested, and good cause
exists for granting the extension. All extensions shall be requested in writing.
The request shall specify the reason(s) the extension is needed.

An extension shall only be granted for such period of time as Ecology
determines is reasonable under the circumstances. A requested extension shall
not be effective until approved by Ecology or the Court. Ecology shall act upon
any written request for extension in a timely fashion. It shall not be necessary
to formally amend this Decree pursuant to Section XVI when a schedule extension
is granted.

B. The burden shall be on the Defendants to demonstrate to the
satisfaction of Ecology that the reguest for such extension has been submitted
in a timely fashion and that good cause exists for granting the extension. Good
cause includes, but is not limited to, the following.

(1 Circumstances beyond the reasonable contrel and despite the due
diligence of Defendants including delays caused by unrelated third parties or
Ecology, such as (but not limited to) delays in gaining site access due to third
party actions or delays P&y Ecology in reviewing, approving, or modifying
documents submitted by Defendants; or

(2} Acts of God, including fire, flood, blizzard, extreme temperatures,
storm, or other unavoidable casualty; or

(3) Endangerment as described in Section XVIII.
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Howaver, neither increased costs of parformance of the terms of the Decree
nor changed economic circumstancas shall be considered circumstances beyond the
reasonable control of Defendants.

c. Ecology may extend the schedule for a period not to exceed ninety
(90) days, except where an extension is needed as a result of:

{1) Delays in the issuance of a necessary permit which was applied for
in a timely manner; or

{2) Delays in gaining site access due to third party actions, or

(3 Other circumstances deemed exceptional or extracordinary by Ecology;
or

(4) Endangerment as described in Section XVIII.

Ecology shall give Defendants written notification in a timely fashion of

any extensions granted pursuant toc this Decree.

AVIITI. ENDANGERMENT

In the event Ecolegy determines that activities implementing or in
noncompliance with this Decree, or any other circumstances or activities, are
creating or have the potential to create a danger to the health or welfare of the
pecple on the Site or in the surrounding area or to the environment, Ecology may
order Defendants to stop further implementation of this Decree for such periocd
of time as needed to abate the danger or may petition the Court for an order as
appropriate. During any stoppage of work under this section, the cbligationg of
Defendante with respect to the work under this Decree which is ordered to be
stopped shall be suspended and the time periods for performance of that work, as
well as the time period for any other work dependent upon the work which is
stopped, shall be extended, pursuant to Section XVII1 of this Decree, for such
pericd of time as Ecology determines is reasonable under the circumstances.

In the event Defendants determine that activities undertaken in furtherance

of this Decree or any other circumstances or dctivities are creating an
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endangerment to the people on the Site or in the surrounding area or to the
environment, Defendants may 3top implementation of this Decree for such period
of time necessary for Ecology to evalﬁate the situation and determine whether
Defendants should proceed with implementation of the Dec¢ree or whether the work
stoppage should be continued until the danger is abated. Defendants shall notify
Ecology‘s project coordinator as soon as pessible, but no later than twenty-four
(24) hours after such stoppage of work, and thereafter provide Ecology with
documentation of the basis for the work stoppage. If Ecology disagrees with the
Defendants’ determination, it may order Defendants to regume implementation of
this Decree. If Ecology concurs with the work stoppage, the Defendants’
obligations shall be suspended and the time pericd for performance of thaﬁ work,
as well as the time period for any other wark dependent upon ﬁhe work which was
stopped, shall be extended, pursuant to Section AVII of this Decree, for such
period of time aa Ecolegy determines is reasonable under the Circumstances. ~ Any

disagreements pursuant to the clause shall be resolved through the dispute

resolution procedures in Section XV.

XIX. QTHER ACTIONS

Ecology reserves its rights to institute remedial action(s) at the Site and
Bubsequently pursue cost recovery, and Ecolcocgy reserves its r:ghts teo issue
crders and/or penalties or take any other enforcement action pursuant to
available statutory authcrity under the following circumstances:

(1) Where Defendants fagl, after notice, to comply with any requirement

of this Decree;

{2} In the event or upon the discovery of a release or threatened release
not addressed by this Decree;
{3} Upon Ecology‘s determination that action beyond the terms of this

Decree is necessary to abate an emergency situation which threatens public

health or welfare or the environment; or
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(4) Upon the occurraence or discovery of a situation beyond the scope of
this Decres as to which Ecelegy would be empowered to perform any remadial action
©r toc issue an order and/or penalty, or to take any other enforcement action.

Ecology reserves all rights regarding the injury to, destruction of, or
loss of natural resources resulting from the release or threatened ralease of
hazardous substances from Norseland Mobile Estates.

Ecology reserves the right to take any enforcement action whatscever,

including a cost recovery action, against potentially liable persons not party

to this Decree.

XX. INDEMNIFICATION

Each party agrees to indemnify and save and hold the other parties, their
employees, and their agents harmless from any and all claims or causes of action
for death or injuries to persons or for loss or damage to property arising from_
or on aceount of acts or omissions of that paﬁty‘s own officers, employeea,é

agents, or contractors in entering into and implementing this Decree.

XXI. COMPLIANCE WITH APPLICABLE LAWS
All actions carried ocut by Defendants pursuant to this Decree shall be done
in accordance with all applicable federal, state, and lccal rsquirements,

including requirements to obtain necessary permits.

XXII. REMEDIAL AND INVESTIGATIVE COSTS
The Defendants agree to pay remedial action costs incurred by Ecology.
Remedial action costs are costs reasonably attributable to the Site and may
inciude costs of direct activities, support costs of direct activities, and

interest charges for delayed payments. As used in this Decree, costs of direct

activitiass and support costs of direct activities mean the following:
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(a) Costs of direct activities are direct staff costs and other
direct costs. Diract staff costs are the costs of hours worked dirsctly
on a contaminated site, including salaries, retirement plan benefits,
Social Security benefits, health care benefits, leave and heliday
benafits, and other benefits required by law to be paid to, or on bahalf
of, employees. Other direct costs are costs incurred as a direct result
©of Ecology staff working on a contaminated site including, for example,
costg of: Travel related to the site, printing and publishing of
documents about the site, purchase or rental of equipment used for the
site, and contracted work for the site,

(b) Support cests of direct activities are agency support costs and
program support costs, each expressed as a multiplier of the direct staff
costs and described as follows:

(i} Agency  support costs are the costs of facilities,

communications, personnel, fiscal, and other state-wide and agency-

wide services, The multiplier used shall be the agency indirect
rate approved by the agency ‘s federal cognizant agency {(which, as of

July 1, 1993, was the United States Department of the Interior) for

2ach fiscal year, '

{ii) Program support costs are the costs of administrative time

spent by site managers and other staff that work directly on sites

and the cost of management, clerical, policy, computer, financial,
and other support provided by other program staff to site managers
and other staff that work directly on sites. The multiplier used
shall be calculated by dividing actual support costs by the direct
staff costs of all hours charged to site related work. The
multiplier shall be revised at least biennially and any changes

published in at least two publications of the Site Register. The

multiplier shall not exceed 1.0 (one).
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(¢} Request for payment. When Ecology requests payment of remedial
action costs it shall provide an itemized statement documenting the costs
inc¢urred.

{d} Interest charges. A minimum of twalve percent interest ghall
accrue on all remedial action costs not paid within ninety days of the

billing date, or within another longer time period designated by Ecology.

XXIII. CONTRIBUTION

The Defendants shall not be liable for claims from others regarding matters

addressed in this Decree pursuant to RCW 70.105D.040(4)(d).

XXIV. IMPLEMENTATION QF REMEDIAL INVESTIGATION/FEASIBILITY STUDY

If Ecology determines that Defendants have failed without good causee to
implement the work under this decree, Ecclogy may, after notice to Defendants,
perform any or all portions of the work that remain incomplete. If Ecalogyi
performe all or portions of the work because of the Defendants’ failure to comply
with its obligations under this Decree, Defendants shall reimburse Ecology for
the costs of doing such work in accordance with Section XXI1, provided that
Defendants are not obligated under this section to reimburse Ecology for costs

incurred for work inconsistent with or beyond the scope ¢f this Decree.

XXV. PUBLIC PARTICIPATION

Public Participation will be accomplished by implementing the Norseland
Public Participation Plan. Ecology shall maintain the respongibility for
implementing the Public Participation Plan in accordance with WAC 173+340-
600(8) (qg).

RCW 70.105D.030(2)(a) reguires that, at a minimum, this Decree be subject
to concurrent public notice. Ecology shall be responsible for providing such

public notice and reserves the right to modify or withdraw any provisions of this

filename: NLANDCD.FN3




Norseland Site RI/F$S Consent Decree | - Page 23 of 24

Decree after consulting with the Participatinq PLPs should public comment
disclose facts or considerations -hich indicate to Ecology that the Decree is
inadequate or improper in any respect. Should Ecology modify the Decree or Order

a8 a result of public participation, the Defendants reserve the right to withdraw

from the Decrea.

XXVI. DURATION OF DECREE

This Decree shall remain in effect and the remadial program described in
the Decree shall be maintained and continued until the Defendants have received

written notification from Ecology that the regquirements of this Decree have been

gatisfactorily completed.

XXVII. CLAIMS AGAINST THE STATE

Defendants hereby agree that they will not seek to recover any costs
accrued in implementing the remedial action required by this Decree from the
State of Washington or any of its agencies. Further, the Defendants will make no
claim against the State Toxics Control Account or any Local Toxics Control
Account. Except, however, the Defendants are not prohibited from applying to the
State or other entities for gfant monies for which they are eligible to fund the
work. Defendants expressly reserve their right to seek to recover any costs

incurred in implementing this Decree from any cther potentially liable person.

XXVIII. EFFECTIVE DATE

This Decree is effective upon the date it is entered by the Cocurt.

XXIX. PUBLIC NOTICE AND WITHDRAWAL OF CONSENT

Thig Decree has been the subject of public notice and comment under RCW

70.105D.040(4){a). As a result of this process, Ecclogy has found that this
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Decree will lead to a more expeditious cleanup of
Sita.

If the Court refuses to enter this Decree, it
option of any party and the accompanying Complaint
costs and without prejudice. 1In such an event, no

raquirements of this Decree.

For the Washington State Department of Ecology:
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