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I. INTRODUCTION

1. This Administrative Order on Consent (Order) is enteres
into voluntarily by the United States Environmental Protection Agency
(EPA) ahd‘ OCC Tacoma, Inc., (Resppr;d'e_nt); a Delaware corporation and
a wholly-owned subsidiary of Occidental Chemical Corporation, and OCC
Tacoma's, successors and assigns. The Order concerns the preparation
and performance of xemoval actions by Respondent and relmbursement of
oversight costs. The act:.ons to be performed by Respondent under this
Order involve certain real property previously owned by Respondent
located at 605 Alexander Avenue, Tacoma, Washington, (the Property) ,
and certain adjoining property upon which releases of hazardous
substances from the Property‘have come to be located (Collectively,
the Site). The Site is located withi.n the Sediments Oper:-;.ble Tmit
(OU1l) of the Commencement Bay/Ngarshore Tideflats (CB/NT) Superfuna
Site, within the Mdul_:h of the Hylebos Waterway pt'oblem:area.

This Order'. requires the Respondent to conduct removal actions
described herein to abate an im:pirieht ahd substantial endangerment to
Ehe public health, 'welfare, or t_hé enviromneni; that may be presented
by the actual or threatened releases of hazardous substé.ric_es at or

from the Site.

IT. JURISDICTION

2. This Order is issued under the authoxlty vested in
the President of the Unlted States by Sections 106(a) and 122(a) of

the Comprehensive Environmental Response, Compensa.tion, and Liability

OCC-Tacoma Administrative Order on Consent
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Act (CERCLA), as amended, 42 U.8.C. §§ 9606(a) and "9622 (&) . This
au_thority was delegated to the Administrator of EPA on January 23,
'19.87, by Executive Order 12580, 52 Fed. Reg. 2926 (1987); furthery
delegated to the EPA Regional Administrators on September 13, 1987 ;

by EPA Delegation Nos. 14-14-A and 14-14B; and redelegated to Cleanup ;

Unit Managers by Regional Redelegat:.on Order R10 14-14-A and 14-14-B

on March 25, 1996.

3. Respondent agrees to undertake all removal response
actions required by the terms and conditions of this Order. In any
action by EPA or the United States to enforce the terms of this Order,
Respondent consents to, and agrees not to contest, the authority or
jurisdiction_ of EPA to issue or enfoi:'c_e this Order, and agrees not to

contest the 'validity of this Order or its terms.

III. PARTIES BOUND

4.  This Orxder shall apply to and be binding upon EPA and

Respondent, its directors, officers, employees, agents, successors and

ass:.gns The ‘signatory to this Order certifies that he/she is

authorlzed to execute and 1ega11y b1nd Respondent to this Order
Changes in ownership or in corporate or other legal status, including,

but not limited to, any transfer of assets or real or personal

property, 1nclud1ng the transfer of any port:.on of the Site owned by
Respondent or bus:.ness organlzatlon, shall in no way alter
Respondent's duties under thig Order.

5. Respondent shal.fi. provide a copy of this Order to any

subsequent owners or succegsors in interest of Respondent before any

OCC-Tacoma Administrative Otder on Consent’
For Removal Response Activities -~ page 4
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controlling ownership rights, stock or assets in a corporate
acquisition are transferred, if such transfer occurs before the
completion of the removal actions required by this: Ordex. Respondent
shall notify EPA at ZL_eastl thirty (30) days prior to any such corporate
Respondent shall provide a copy of this Order to a.l.li
c'ontra‘ci:ers‘;, subeontractors, labor"ateries, and consultante ret:a:_lned‘
to perform any work under this Order, within fourteen (14) days after
the effective date of this Order, or the date such services a;_;-e
retained, whichever isg later, and shall condit_io‘n all contracts
entered intoc hereunder to performance of th_e work in coh‘formity with
the terms of this Order. Any reference herein to the Order ghall mean
the Order, all Appendices thereto, any futﬁure modifications as
provided by the terms of the Order as may be added hereafter, and any
ﬁoi‘k plans, reports, plans, specificatiqns, schedules, and appei{dices
required by this Order which, upon approval of EPA, shall be
incorporated into and enforceable under the Orxder. Notwith_standi’ng'l
the terms of any contract, Respondent is responsible for compliance
with this Order and for ensu.,ring that its parent company,

subsidiaries, employees, contractors, consultants, subcontractors,

agents, and attorneys comply with this Order.

| IV. STATEMENT OF PURPOSE
..6. Tn enteriﬁg inj:o thig Order; the objectives of EPA.. and
Respondent are; (a) to perform removal actions described herein to
protect public h-ealth,_ welfare, or the environment, which removal

actions are more specifically set forth in Seci:io_n ViII,' below, and

OCC-Tacoma Administrative Order on Consent
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in the Scope of Work for the Embankment Area Removal Action (SOW)

attached as Appendix 1 to this Order and by this reference 1:
incorporated in and made a part of this Order, and the Area 51052
Sediment Engineering Evaluatlon/Cost Analysis (EE/CA) Work Plan {(Work
Plan), attached as Appendlx 2 to this Order and by this reference is
incorporated in and made a part of this Order; (b) to the extent
practicable, perform such removal actions to contribute to the
efficient performance of long-term remedial actioﬂ.cf the H?lebos
Waterway; and (c) provide for xecovery by EPA of 1t:s response and
oversight costs incurred with respect: to the implementat:.on of the

removal aCtlons and this Order. ThlS Order does not require

L
1Respondent to implement any Removal Act::.on Alternative for Area 5106,

I‘as; defined in the Final EE/CA Report for Area 5106.

7. By entering into this Order, Resp‘ondent makes no admission
of fact or liability nor does it waive any right, claim, remedy,
appeal, cause of action, or defense, except as specifically described

herein.

V. EPA'S FINDINGS OF FACT
The following paragraphs summarize the factuai ‘findih'gs made by
EPA in support of the Conclusions of Law and Determinations ‘in this
Order. Respondent neither admits nor d_énies the Introduction's
statements, the EPA Findings of Fact or the'-‘ EPA Conc]_.usions' of Law and
Determinations, and reserves its rights to contest them; except in
proceedings under this Ordeér and as provided in Paragraphs 2 and 87.

8. The Hylebos Waterway isg within the boundaries of the 'éB/N'I‘

' OCC-Tacoma Administrative Order on Consent
For Removal Response Activities - page 6
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Superfund Site. The CB/NT Superfund Site is located in Tacoma,
Washington, at the southern end of the main basin of Puget Sound. The
Mouth of the Hylebos Waterway and Head of the Hylebos Waterway are twec
of e:_ig_ht problem areas that have beezi designated as Oper'able Unit One
(OUl) of the CB/NT Superfund Site.

9. On September 8, 1983, EPA placed the CB/NT Site on the
National Priorities List pursuant to Section 105 of CERCLA, 42 U.S.C.
§ 9605.

10.  Under a Cooperative  Agreement with EPA, the Washington
Department of Ecology (Ecology) conducted a Remedial Investigation and
Feasibility Study (RI/FS) of the CB/NT Site. Within the Tideflats
area of the CB/NT Site, the .RI/FS evaluated the nature and extent of
contamination in the Sitcum, Blair, Milwaukee, Hylebos, St.. Paul,
Middle, Thea Foss (formerly known as City), and Wheeler-Osgood
Waterways. The final RI/FS w"as made available for public comment in
February 1989.

| 11. Several chemicals were detected in the Mouth of the
Hylebos Waterway sediments, iiflcludirl_g, but not '.limited to;

polychlorinated biphenyls (PCBs), hexachlorobenzene, t.tichloro’ethane_,

| tetrachloroethane, 1,2-dichl orobenzene,

- 1,3~dichlorobenzene, hexachlorobutadiene, and lead, which in certain

forms are known to be toxic to humans and marine life and are

designated as hazardous substances under Section 102(a) of CERCLA, as

reported at 40 CFR Part 302.4..

12. The RI/FS evaluated chemicals detected at the CB/NT

Superfund Site to identify those that pose the greatest risk to human

OCC-Tacoma Administrative Order on Consent
For Removal Response Activities - page 7




AET values for chemicals other than PCBg, and based on the huma.n

health and the environment. The technical approach was to esi:ah‘lisf,
information relating specific chemicals to biologiCal effects i
‘various aquatic organisms -and to quantifiable human health risks
Problem chemicals were defined as those chemicals whos_e concentratior
exceeded the low apparent effects threshold (AET) in a particula;
'problem area. The AET was defined as the chemical concentration abowe.
which toxicity or benthic effects are always observed in a data ee'.:E
developed spec:.flcally for the Puget Sound using three blologlcal
effects tests: ampha.pod mortality, Oyster larvae abhorme]__lty, '?md
benthic infaunal depressions. Sediment Quality 'Obj-ecti'ves-- (SQOs)' were

developed as the cleanup standar'ds for the CB/NT site based on the low

health risk assessment and levels found in Puget Sound reference areas

14 || for PCBs

15

16 (ROD) that selected the remedy for remed:.atlon of eedlments for 0U1

17
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19
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21
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13. On September 29, 1989, EPA issued a Record of Decision

and sources of contam1nat:10n (Operable Unit 05} in the Commencement
Bay Nearshore/T:Ldeflate (CB/NT) Superfund Site, including the Head and
Mouth of the Hylebos Waterway. PCBs and hexachlorobenzene, vhich were
among the chemicals detected at the Mouth of the Hylebos Water:;ay at
levels exceedlng the SQO0s, were selected as chem1ca1 indicators of.
blologlcal effects and human health rigsks at the Mouth of the Hylebos
Waterway because these chemicals were found at the highest

cox_lcehtrat;ons relative to SQOs over the greatest area. The ROD also

determined that natural r‘e'covery will not sufficiently reduce

contaminant concentrations in some areas of the Mouth of the Hylebos

'OCC-Tacoma Administrative Order ori Consent
For Removal Response Activities - page 8
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Waterway within the ten (10) vear period, so the ROD réquix:ed aCtive
sediment cleanup with one (1) of the four (4) technology options as
a component of the remedy.

14. Respondent, a;Lon_g with five other companies or entities,
'is perfoiming pre-remedial design'acéivities pursuvant to the Rob on
the Hylebos Waterway under an Administrative Order on Consent, dated
November 25, 1993. Respondent is also performing corrective action
'on volatile organic compounds in groundwater underlying the Property
and certain adjoining property pursuant to Part V of its RCRA permit
(No. WAD 009242314) . | |

15. An investigation into the bank area of the Property and

the adjacent PRI Northwest property, between +18 feet mean lower low

water level (MLLW) and 0 feet MLLW, found concentrations of

contaminants significantly above the SQOS. 4.4' DDE, a pesticide, was
detected as high as 23000 ug/kg, which is 1438 times the SQ0. | 4,41
DDE, and 4,4' DDT were also detected at levels as high as 856 and 647

times the SQO0 respectively. .PCSS were detected as high as 22,300
ug/kg, which is approximately 50 times the SQO, and lead as high as

150,000 mg/kg, which is 333 times the SQO. SerdivoLaitile organic

compounds (SVOCs) were also detéct_ed at high levels in an area at the

south end of the Property and extending onto the adjacent P'RI
Northwest pi'oper'ty. Intertidal sampling conducted as part of ‘the pre-
r-emedial design studies also identified ‘éh_emicéls in the in'tl:e‘rtidal
H a;';-eg gimilar in composition and concentration and on the adjacent E:’RI‘
Northwest embankment. A removal of the contaminated soils in the bank

area will eliminate the imminent and substantial threat of éxﬁosure

OCC-Tacoma Administrative Order on Consent
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1/ and continuing releases into the Waterway.

16. During pre-remedial design activities referenced 1:1

Paragraph 14, organic compounds have been detected in sediments

adjacent to the Property, known as the Area 5106, at concentrations

2

3

4

5| exceeding those detected during the RI/FS. The organic compounds that
6 have been found in Area 5106 include trichloroethylene,
7
8
9

tetrachloroethylene, vinyl chioride, hexachlox'c')benzene and

he;ica_.chlbrobutadiene. Tetrachloroethane was detected at levels as high

as 3,200 mg/kg, which is approxlmately 56,000 times the S0Q0.

| Trichloroethane was detected at levels as high as 1,600 mg/kg for

which there is no sediment cleanup criteria in the ROD. The
concentrations of contaminants found in the Area 5106. poses an
ongoing, substantial threat of these hazardous substances being

i:'eleased into the Hylebos Waterway and being exposed to wildlife and

aquatic organisms in the Waterway. Preliminary’ analysis of sampling

results from the Area 5106 _sediment;s suggest that, natural recovery

is not likely and, if excavated, these Sed:'_ments/sli.1dges would exceed

the RCRA Toxicity Character:.stlc Leachate Procedure (TCLP) criteria

and may not be appropriate for disposal with other Hylebos Waterway

&
sediments. 3]

17. OCC Tacoma, Inc., a subsidiary of Occidental Chemical

Corporation, and its predecessors formerly owned and operated a

chemical plant on thirty-three (33) acres at the Mouth of Hylebos

Waterway at 605 Alexander Avenye. The pla.nt was _co_nt:.nuou‘slyi operated

from 1928 until June, 1997 by 0CC Tacoma, Inc. or its predecessors

At various times, the plant manufactured chlorine, sodium hydroxide,

OCC-Tacoma Administrative Order on Consent
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calcium chloride, muriatic acid, ammonia, ammonium hydroxide

trichloroethylene, tetrachloroethylene, sodium aluminate, and aluminur
chloride. From approximately 1929 to 1970, effluents from chlorine

production operations were discharged directly to the Hylebos Waterway

‘through the main plant outfall. Wastes from the trichloroethylene anc

tetrachloroethylene production process were either diécha.fge’d to the
Hylebos Waterway, disposed of at a deep-water disposal site,

Eempdrarily held in. on-site settling ponds, or disposed of off-site.

Due to past operating practices, soil and groundwater on and under

portions of the Property contain chlorinated organic cdmpounds.
Direct discharge of sludges and wastewaters as well as the soil and
groundwater are potential sources of certain organ.{c ‘compounds

detected in the Hylebos Waterway.

VI. EPA'S CONCLUSIONS OF LAW AND DETERMINATTONS

Based upon the Findings of. Fact in Section V and the
Administrative Record, EPA makes the fdl.lowing Conclusions 'of Law and
Determinations. -

18. The Site is a "facility" as defined in Section 101(9) of
CERCLA, 42 U.S.C. § 9601(9).

19. Substances ”and constituents thereof at the Site, and
,sub'stances. otherwise found at the Site and identified in Paragraphs 11
thx'ougf:l 16, above, are "hazardous substance(s)" as defined in Section

101(14) of CERCIA, 42 U.S.C. § 9601(14).

20. Respondent is a "person" as defined in Section 101(21) of

CERCLA, 42 U.S.C. § 9601(21).

‘OCC-Tacoma Administrative Order on Consent

For Removal Response Activities - page 11
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21, Respondent is liable under Section 107(a) of CERCLA |

42 U.S..‘C. § 9607(a), as the "owner and opérator" of 'i:he facility a;

the meaning of Section 107(a) (1) of CERCLA, 42 U.S. Cc. §'960‘7(a)_(1)_
22. The conditions described in the Findings of Fact above
constitute an actual or threatened "release" into the “enviromnent

as defined by Sections 101(8) and (22) of CERCLA, 42 U. 8.C. 8§ 9601 (8)

4

and (22).
23. The conditions present at the facilitir constitute a threat

to public health, welfare, or the environmen_t based upon the factors

in Section 300.415(b) (2) of the National. Contingency Plan (NCP).

24. The agtual or -thr‘eatened releéase of hazardous substances |
from the Site may present an imminent and substantial endangerment to

the public health, welfare, or the enviromment within the meaning of

Sectlon 106 (a) of CERCLA, 42 U.S.C. § 9606 (a). _
25. The actions required by this Order are neceésaxy to |
protect the pubiic healt;l_l, welfare or the environment, are in the

public intereést, are not inconsistent with CERCLA and the NCP.

VII. NOTICE TO STATE

26. EPA has notified the State of Washington through itg
Department of Ecology (Ecol_ogy) of ‘thi_.s action pursuvant to

Section 106(a) of CERCLA, 42 U.S.C. § 9606 (a).

OCC-Tacoma Administrative Order on Consent
For Removal Response Activities - - page 12
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VIII. QRDER_ANMEQRK_'ID_EE_REREQEMED

27. Based upon the foregoing Findings of Fact, Conc:lusiéng' of
Law and Determinations, and the Administrative Record for this Order,
it is hereby ordered and agreed that Respondent shall comply with tlie
following provisions and perform the following actions, including', but
not limited to, the attachments to this Ordexr (if approved by EP2) ,
all 'd;')cu:me'nts incorporated by reference into this Order, and ail
schedules and deadlines in this Oi_:lder, attached to this Order, or
incorporated by reference into this Order. |

28. All work performed pursuant to this Ordex shall be under
the directiOn and supervision of qualified pe;‘sons. Within thirty
(30) days after the effeci:ive déte of this Order, and before any wofk
undexr this Order begins at the Site, Respondent shall submit in
wri—.ting_ the names, titles, addresses, ‘and q‘u_alificationé o'f all
personnel, including contractors, subcontractors, laboratories, and
consultants to be used in performing activities pur“suan; tq this Order
to EPA. Conestoga-Rovers & Associates has been identified as
Respondent's primary contfacto;‘ which EPA dé"es not disapprove. EPa
may inspect any laboratory used in performing activities ptirsua.nt to
this Order to verify approved quality control procedures and protocols
are maintained, If Respondent elects to use any a_dditicnal
contractors, subcont;:actors, ' 61:' 1ab§r‘atories in performing' work
pursuént to this Order subsequent to cormhéncemefi't_ of activities at the
Site, Respondent shall submit the information listed in this paragraph
to EPA in writing at least ten (10) days prior to any such use. "’ This

Ordér is ‘contingent on Respondent's demonstration to EPA's

OCC-Tacoma Administrativé Order on Consent
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1| satisfaction that Respondent is qualified to perform Properly and

2” pi:'omptly the actions set forth in this Order. EPA retains the right

to disappl;'ove of any, or all, of the contractors and/or subcontractors

retained by Respondent. If EPA disapproves of a selected contractor,

subcontractor, laboratory, or conéultant, Respondent shall retain a:
replacement within fifteen (15) days following EPA's disapprbval and
sha-lll notify EPA of that replacement company's or individual's name
|| and qualifications within twenty (20) days of EPA's disapprovaf._ If

EPA subsequently disapproves of i:he replacement (s), EPA résexves the

right to terminate this Order, conduct all or a portion of the removal
and/or conduct or authorize any other response activities it deems

necessary, and seek costs thereafter and take ~any appropr:.at:e

enforcement action. During the course of the removal, Respondent

shall notify EPA in writing of any chandes or additions in the persons
ugsed to carry out such work, providing their names, titles and

qualifications. EPA shall have the same right to approve changes and

additions to personnel as it has heréunder regarding the initial
notification. o

29. Respondent shall conduct activities and subnut
deliverables for EPA review, comment, approval or modifica_tion ;;ls EPA
h may -deem appropriate, and as provided in the SOW, attached as Appendix’
| 1 to this Order, and as provided in the Work Plan, attached as
I Appendix 2 fo this Order. 21l such work shall be conducted in
accordance with the requirements of CERCLA, the NCP, and - all

applicable EPA guldance, including, but not limited to, Guidance on

Conductlng Non-Time- Crltlcal Removal Actions Under CERCLA (EPA/540 R-

OCC-Tacoma Administrative Order on Consent
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93-097), Guidance for Conducting Treatability Studies Undexr CERCL:
(EEA/.54-0/2-91/13a) , Technology Streening Guide for Treatment of CERCIZ
Soils and Sludges (EPA/540/2-88/004), EPA .Engineering Bul;étins
(series), Contaminants and Remedia;l. Options at Solvent-Contaminat:eé
Sites . (EPA/600/R-94/203), and Presumptive Remedies: Site
Characterization and Technology Selection for CERCLA Sites with
Volatile Organic _Compbunds in Soil ('EPA 540-F-93-048}, as well as
guidances referenced therein, and guidances referenced in the SOW and

the Work Plan, as such guidances may be amended or modified by EPA

prior to implementation or performance of the work under this Order.

Work conducted in compliance with all requirements of this Order will

be deemed consistent with CERCLA and the NCP. The general activities
Respondent is required to perfoxm are identified below, including
various deliverables to be submitted by Réspondent for EPA review and
approval. The specific tasks Respondent shall perform are described
more fu;l.ly in the SOW and in the Work Plan . All work perfqrn:éd
pursuant to this Order shall be in accordance with the schedulés_,
standards, speciﬁications, and other requirements of this .Ox.'der,':
iﬁcluc_ling the SOW, and Work Plan, and other deliverables, as init:iaily
approved by EPA, or as may be amended or modified. For purposes of

this Order, day means calendar day unless otherwise noted in the

_Order.
30. ‘ ; nicm rea R v

Rlanmealnh_&nd_s_afg_tx_man_(ﬂsﬂ Within fourteen (14) days after the

effective date of this Order, Respondent shall submit for EPA appxoval

' OCC-Tacoma Administrative Order on Consent
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a Sampling and Analysis Plan (SAP), Quality Assurance Project Plan

(QAPP}, and a Health and Safety Plan (HSP). Following EPA approval,

‘I.T or modification or revision as required by EPA, the Sap, any

supplement to the SAP, the QAPP, and the HSP shall foe incorporated in,

and be an enforceable part of this Order. .
b.  Embankment Area Sampling: Within thirty (30) days after
EPA approval of the SAP QAPP and HSP, Respondent shall complete the

work as outlined in the SAP. Leach tests and analyses of samples

.shall be completed in accordance with the schedule conl:alned in the

SAP as approved by EPA.

} . Imwmmmmm Within thirty (30)

days after scheduled completlon of SAP act:w:LtJ.es, as out:ln.ned in the

SAP and approved by EPA, Respondent shall subm:Lt for EPA approval an

Interim Summary of Analyt:.cal Data containing the :.!.nformatlon required

in Task 3A of the attached SOW (Appendix 1).

d.  Draft Embankment Area Characterization Report: Within

sixty (60) days after EPA approvdl of the Interim Summary of

Analytical Data, Respondent shall submit for EPA approval draft
Embankment Area Characterization Report containing the information
required in Task 3B of the attached SOW (Appendix 1).

E. Elnal_Emb.anKmanr_Am_chaxammangm Within

J fourteen (14) days after approval of the draft Embankment Area

ICharacl:erlzat1on Report, Respondent shall submlt for EPA approval a

final Embankment Area Characterization Report,

£. Data Gaps, Further Sampling. and Data Reporting: As

necessary, and upon receipt of a written request from EPA, Respon_dent“

|| OCC-Tacoma Administrative Order on Consent
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shall prepare addenda to the SAP and QAPP to address the potential fo
further sampling in response to data gaps identified by EPA. Addend:
shall be submitted for EPA approval within thirty (30) days afte
receipt of written request from EPA. Upon apprbval of the addenda I
EPA in accordance with the schedule presented the in SAP addenda, las

approved by EPA, Respondent shall initiate the sampling activities as

‘out‘lined in the SAP and QAPP addenda. In accordance with the schedule

_présc—:-_nted in the SAP addenda, as approved by EPA, Respondent shé..'_l.l

submit for EPA approval &a Summary of Analytical Data containing
information required in Task 4C of the attached SOW (Appéndi.x 1).

g. Draft EE/CA Report. Within forty-five (45) days after
EPA approval of the Embankment Area Characterlzatlon Report or
completion of thé work descrl_bed in the SAP Addendum, whichever is
1até:':', Respondent shall submit for -E_PA approval a draft Engiﬂgering
Evaluation/Cost Analysis (EE/CA) Report as further described in Task
5 of the attached SOW (Appendix 1). |

h. Eml_ﬁ;w Within fourteen (14) days after

approval of the Draft EE/CA Report, Respondent shall submit for EPA
approval a Finalf{EE/CA Report. Upon approval by EPA, this Report, will
be published for review during a period for public comment. Following
the public comment period, EPA may: (i) select the proposed Removal
Action Alternatlve that was publ:.shed for comment; (ii) require
Respondent to modify or revise the EE/CA REPOIt and/or prOPOSEd
Removal - Action Alternative prior to EPA approval; or (:u.i) gelect

another Removal Action Alternative. Upon approval by EPA, thedEE/CA

Report and the

O,CC-Tac._oma. Adriinistrative Order on Consent
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incorporated in, and be an enforceable part of this Order.

i. Draft Phase I Removal Action Work Plan: Within fort-.y~five§

(45) days after EPA approval of the final EE/CA, Respondent shall
submit for EPA approval the Draft Phase I Removal. Action Work Plan
containing information required in Task 6A of It‘he attached soOWw
(Appendix i) .

Respondent or EPA may identify at any time the potential
to conduct ‘_I'ime-Critical Removal Actions,l prior to. implerhentatiop of
the "hot spot" Phase I Removal Action, if data indicate significant
levels of chemicals and if implementaﬁidn of such time-critical

removal actions are deemed téchnically feasibile by EPA and ’Respondent.

If Time-Critical Removal Actions are identified and requested in

writing by EPA or identified in v_:riti.ng_by Respondent, and approved
by EPA, Respondent shall submit within thirty (50) days of receipt
of the written identification and request ang, upon approval by EPa,

shall such Time-Critical Removal Actions in accordance with said Work

Plan. A Removal Action Completion Report in accordance ‘with

subparagraph t. below shall also be submitted on any Time-Critical

2
1

Removal Actions performed.

j. Final Phase I Removal Action Work Plan: Within fourteen

(14) days after EPA approval of the draft Phase I Removal Action Work
Plan, Respondent shall submit for EPA approval a final Phase I Removal

Action Work Plan.
Respondent shall

submit Phase I Removal Action design documents for EPA review and

approval, as the documents are generated by Respondent and in

OCC-Tacoma Administrative Order on Consent
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accordance with the schedule contained in the approved Phase I Removal

Acticn Work Plan.§

1. Draft phase II Removal Action Work Plan: In accordanc

with the sc_he'duie to be proposed in the final EE/CA by Respondent, amn: 1

approved by EPA, Respond'ent shall submit_: for EPA approval the_ Draft

'-Phase II Removal Action Work Plan containing information requiired ir

Tagsk 6B of the attached SOW (Appendix 1).

m.  Final Phase II Removal Action Work Plan: Within fourteer

(14) days after EPA approval of the Draft Phase II Removal Action Woxzk

Plan, Respoi;dent shall submit for EPA approval a final Phase TII

Removal Action Work Plan.

n. Mww ReSpondent sha].l

subm:.t Phage II Removal Action design documents for EPA xev1ew and
approval, as the documents are genezated by Respondent -and in

accordance with the approved schedule in the Phase IT Removal Action

Work Plan. - j
0. I;:af_t_Lng_'r_em_MgnLtgnng_and_Ma.mLenange_Blan Within
sixty (60) days after approval of the final Phase II Removal Action
Work Plan, Respondent shall submit for EPA appr'oval a draft Logg Term

Monitoring Plan containing information required in Task 8 of the

attached SOW (Appendix  1) .

p- Final Long Term Monitoring and Maintenance Plan: Within

fourteen (14) days after EPA approval of the draft' Long Term
Mbnitoz-ing and M&intena.t:_ice' Plan, Respondent shall submit for EPA

approval the final Long Term Monit:oring and Maintenance Plan.

q. Monitoring _Data Reports: Respondent shall submit

OCC-Tacoma Administrative Order on Consent
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Monitoring Data Reports for EPA review and approval according to :

schedule to be proposed in the final Long Term Monitoring anc¢

Maintenance Plan as approved by EPA.

r. I_plgmen;aLiQn_iQf__Maintﬁnanggmﬁagniyiniﬁs Maintenancs

shall be performed by Respondent as needed as determined by EPA and

Respondent, in accordance with a schedule to be determined by EPA.

S. Phase I and Phase II Removal Actions: Respondent shallé

complete removal actions 'in accordance with the activities and

schedules specified in the Phase I and Phase IT Removal Action Work

Plans.
t. Draft Phase T and Phase II Removal Action Completion

Reports. Within thirty (30) days after cdrrpietidn of Phase I Removal
Action activities, specified in the Phase I Removal Action Work Plan,
Respondent shall submit ffo‘:p EPA approx}al a draft Phése I Removal
Action Completion Report containing information required in Task 72
of the attached Sow (Appenix 1}). S:Lmllarly, w:LthJ.n thirty (30) days
after completion of Phase II Removal Action activ:Lties, as specified
by the Phase II Removal Action Work Plan, Respondent shall submit for
EPA approval a draft Phase II Removal Action Completion Report
containing information required in Task 7B of the attached SOwW.

u. Einal_RgmQzaliAanign_ggmnletigniRepQrLa. Within fourteen

(14) days after approval of the draft Phase I Removal Actlon

‘Completion Report, Respondent shall submit for EPA approval a final

‘Phase: I Removal Action Completion Report. Similarly, .within -fourteen

(14) days after approval of the draft Phase IT Removal Action

Completion Report, Respondent shall submit for EBa approval a final

'OCC-Tacoma Administrative Order on ConSent
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‘be incorporated in,

Phase II Removal Action Completion Report Upon approval by EPA, thes:
Reports, shall be incorporated in, and be an enforceable part of this
Order.

a. Draft Area 5106 Background Data Report: Within twenty one
(21) days after the effective date of this Order, _Re3pondént shall
submit for EPA approval a Draft Area 5106 Background Data Report ,

containing the information required'i-n Section 3.1.1 of the attached

Work Plan (Appendix 2).

b. Pinal Area 5106 Background Data Report: Within .fourteen
(14) days after receipt of ERA approval of the draft Area 5106
Background Data Repo-rt,' Respondent shall submit for EPA approval the

:i’i

final Area 5106 Background Data Report.

c. wwmmw
Assurance Project Plan: Within twenty-one (21) days after the

effective date of this Order, Respondent shall submit for EPA approwval
a draft Sampling and Analysis Plan (SAP) , and a draft: Quality
Assurance Project Plan (QAPP) containing the information reqﬁireq in
Section 3.2.1 of the attached Work Plan (Appendix 2). Within fourteen
(14) days after receipt of EPA approval of the draft SAP and the draft

OAPP, Respondent shall submit for EPA approval the final SAP and the

 final QAAP. Following EPA approval, or modification or revision as

required by EPA, the SAP, any supplement to the SAP and th_e QAPP shall

and be an enforceable -part of this Order.

i

d. Area 5106 Sampling: Upon EPA approval of the SAP, QAPP and .

HSP;. Respondent shall complete the work as outlined in the SAF

OCC-Tacoma Administrative Order on Consent
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the SAP QAPP addenda.

according to the Schedule presented in thé SAP.

e. mwwm;mmm Within 120 daysi
of the effective date of this Order Respondent shall submlt for EPI—‘
approval a draft Area 5106 Characterlzation Repor;t containing'
information required ‘in Section 3.2 of the 'attacﬁéd Work Plan
(Appendix 2), |

f. Final Area 5106 Characterization Report: Within fourteen
{(14) days after receipt of EPA approval of the draft Area 5106
Char‘acterizaticn Report, Rcspcndent shali submit for EPA approval the
final Area 5106 Characterization R_epcrt. - )

- Data CGaps, Further Sampling. and Data Reporting: As
necessary, and upon receipt of a written request from EPA, Respondent
shall prepare addenda to the SAP and QAPP to address the potential fox
further.séhpling in response to identified data gaps " by EPA. Addenda

shall be submitted for EPA approval within thirty (30) days af'te:_r

receipt of written rcquest from EPA. Upon approval of the addenda by

EPA, Respondent shall initiate the sanlpling activities as outlined in

A
i

’ 2
h. Draft Sunolementarv Characterlzatlon Renort In accordance

with the schedule outlined in the SAP addendum as approved by EPa,
Respondent shall submit Ffor EPA approval a draft Supplementary

Characte:r::.zat:.on Repo;rt conta:i.nlng 1nformat:10n requ:n:ed :Ln Sectlon

N3-2.2 of the attached Work Plan (Append:_.x 2}).

i. " Final ‘Subplementar-v“- Characterization ‘‘Report: Within

fourteen (14) days after receipt of EPA approva]_. of the draft

Supplementary Characterization Report, Respondent shall submit for EPA

OCC-Tacoma Adrmmstratlve Order on Consent
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approval the final Supplementary Characterization Report.

J. Draft Preliminary Treatment Technology Evaluation Renoft
Within twernty-one (21) days after EPA approval.of the final Area 510t
Characterization Report, or the .final Supplementary Area 510t
Characterization Report, whichever is later, Respondent shall submit
for EPA review and approval a draft Preliminary Treatment Technol oy
Evaluatioﬁ Report containing information required in the Section 3.¢
of the atﬁached Work Plan (Appendik 2).

Within fourteen (14) days after receipt of EPA approval of the_draft
Preliminary Treatment Technology Evaluation Report, Respondent sh%i]
submit for EPA approval the final Preliminary Treatment Technol ogy

Evaluation Report.

required, and in accordance with thelschedule presented in the final
Preliminary Treatment Technology Evaluation Report as approved by EPA,
Respondent shall 6 submit for EPA review and approval a draft
Treatability Study Work Plan, SAP and QAPP containing informatior
required in Section 3.4 of the attached Work Plan (Appéndix 2).

APP: Withir

fourteen (14) days of EPA approval of the draft Treatability Study
Work Plan, SAP QAPP, Regpondent shall submit for EPA approval the
final Treatability Study bek Plan, SAP and QAPP. |

n. Tregtability . Study: In accordance 'with the . scheduls
presented in the final Treatability Study Work Plan, as apprdVed by

EPA, Respondent shall complete the treatability study.

OCC-Tacoma Administrative Order on Consent
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| Treatment Technology Evaluation Report, as approved by EPA, Resp‘%ndent

| 'Evaluation Report,’ Respondent shall submit for EPA approval ‘the final:

©. Treatment Standards Technical Memorandum: Within fourteer

(14) days after EPA approval of the final Preliminary Treatinent
Technology Evaluation Report, Respondent shall submit for Epa approval
a2 Treatment Standards Technical Memorandum containing infoirmatibn
required in Section 3.4 of the attached Work Plan (Appehdix 2).

p. Draft Pilot-Scale Treatment Testing Work Plan, SAP and
QAPP: In accordance with the schedule presented in the ”final:
Preliminary Treatment Technology Evaludtion Report, as approved by |
EPA, Respondént shall submit foxr EPA review and approval a draf t
'I"reatm_e'nt Work Plan, SAP and QAPP containing the infdrm_at;ion r‘equiréd

in Section 3.4 of the attached Work Plan (Appendix 2) .

QAPP: Within fourteen (14). days of EPA approval of the draft Treatment
Work Plan, SAP and QAPP, Respondent shall submit for EPA approval the

final Treatmem: Work Plan, SAP and QAPP.
] In

accordance with the schedule presented in the final Preliminary
shall submit for EPA review and appr'oval a draft Final Treatment.
Technology Evaluation Report containing the information required in
Section 3.4 of the attached Work Plan (Appendix 2).

S. Muma;mmmgmmwm Within

14 days after EPA approval of the draft Final Treatment Technology

Final Treatment Technology Evaluation Report.

t. Draft Dredging Alternatives FEvaluation Report: Within

Oéchaooma Admiriistrative Order on Consent
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sixty (60) days after EPA approval of the final Areaf;: 510¢
Characterizatic?n Report, as approved by EPA, or the fina]
Supplementary Area 5106 Chérjac:‘terizat“ion Report, as approved by EPA,
whichever is later, Respondent shall submit for EPA review an¢
approval a draft Dredging Alternatives Evaluation Report containing
the information required in Section 3.5 of the attached ﬁdi"k’. Plaﬁ

(Appendix 2).
: ‘Witl;i:i‘_n

Fourteen (14) days after EPA approval of the draft Dredging
Alternatives Evaluation Report or the Draft Supplementary Dreinng
Alternatives Report, as appr‘opr'iate, Respondent shall submit fbr EP_IA
approval ﬁhe final Dredging Alternatives Evaluation Report.

V. SLIW@L@LM_EQM Respondent shall
submit for EPA approval a Streamlined Risk Evaluation Report
containing iinfor‘mation required in Section 3.7 of the attached Work
Plan (Appendix 2). . The draft and final versions of the Streamlined
Risk Evaluation Report shall be inciuded in, and submitted with, the
draft and final EE/CA Reports.

w. Draft EE/CA Report. Within sixty (60) days after EPA

approval of the fin‘él Final Tréatment Technology Evaluation Report,
as approved by EPA, Respondent shall submit foxr EPA approval a draft
En_gineering Ev_aluatiox_:/Cost Analysis (EE/CA) Report containing the

information required in Section 3.10 of the attached Work Plan

(Appendix 2).

X. El_ILal_EELCA__Rep_Qr_t Within fourteen (14) days aftex

rgcéipt of approval of the draft EE/CA Report, Respondent shall submit

OCC-Tacoma Administrative Order on Consent
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for EPA approval a final Engineering Evaluation/Cost Analysis (EE/Cn)

Removal Action Alternative, will be published for review during a

period for public comment. Following the public comment period, Epa
may: 4{i) select the proposed Removal Actlon Alternatlve that was
published for comment; (ii) reguire Respondent to modify or revise the
EE/CA Report or pzoposed Removal Action Alternat:l.ve prior to EPa
approval; or (iii) select another Removal Action Altermative. '
changes for all deliverables. At EPA's discretion, Respondent shall
: correct all deficiencies and incorporate and integrate all informatiom
and comments supplied by EPA either in subsec_fuent Or resubmitted
deliverables. For each and eve:rjr deliverable, or othexr ‘item required
under this Order, if EPA disapproves or requires modification ox
revision of any deliverabi'e, or other item, in whole or in part,
Respondent shall submit a miodified or revised version thereof to EPA
which is responsive to all EPA directions, comments, o:t- requirements
within thirty (30) days after receiving such directions, comments or
| requlrements from EPA, unless a shorter or longer time: is. spec1f1ed
by EPA, or Respondent properly invokes ‘the dispute resolution

procedures set forth in -Sect:.on XVII of this Order.

at any time, either temporaxn.ly Or permanently, on any task(s),

implementation of this Order.

34. If Respondent modifies or revises any delivera'bie, report,

OCC-Tacoma Administrative Order on Consent
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Report. Upon approval by EPA, this Report, including the proposed

32. EPA reserves the right to comment on, modify, and direct |

33. EPA reserves the right to stop Respondent from proceedlng:

activity(s) or deliverable(s) at or relating to the.Site and/or the |-
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plan, or other snbmittal_‘ after receipt of EPA comments, directions,

or requirements, and EPA subsequently disapproves the revisecé

‘submittal, or if subsequent submittals do not, in EPA's judgment,

adequately address EPA's comments, directions or requirements for
changes, EPA may seek stipnlate_d or statutory Penalties fron
Respondent pursuant to S_e_cti'on XVIIT for violation of this 'Orde:“:‘;
perfom its own studies; compiete the removal actions or any portion
of one or both of the removal actions; and/or take any response action
at the Site it deems necessary, in accordance with its aut_‘..'h'ority,' and
seek reimbursement from Respondent for its costs ther"ef:for; and/or seek
any other appropriate relief, subject to Respondent 's :r:;ight to involce
all rem'edies and defenses, including dispute resolution as provided
in Section XVII.

35. In the event EPA takes over or causes others to pexform
some tasks, but does not remove Respondent's duty to comp]_ete the
removal actions pursuant to this Order, Respondent shall incorporate |
and integrate information supplied by EPA as directed by EPA.

36. The absence of expres EPA comment, approval or
disapproval of any submission within any specified time period shall
not be construed as approval by EPA. Respondent is ré8ponsible for ‘
the timely preparation of deliverables pursuant to th:i.s. Order.

37. Respondent shall, prior to the shlpment: pursuant to this

Order of hazardous substances fJ:om the Site to an out -0f - state wast;e

{| management facility, comply with req_ulrements of 40 CFR §:300.440.

OCC-Tacoma Administrative Order on Consent
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IX. MODIFICATION OF THE SOW OR WORK PLAN

38. If, at any time, Respondent idéntifies a need for
additional data, Respondent shall submit a memorandum to the EPA OSC
within twenty (20) days after such need has been identified explaining
the need for and. the nature of the data sought. ,EPA, in its
diséretion, will determine whether the additional data proposed to
be coiledted by Respondent shall be incorporated into reports and
deliverables. Additional work conducted by Respondent that is
Qete;mined to'be appropriate for the removal action pursuant to this
Paxagraph and approved by EPA, shall be deemed to bé”consistént With;

CERCLA; the NCP, and applicable EPA guidance.
39. In addition to thelrequirements of Section 103 of CERCLA,

42 U.S.C. § 9603, and all other applicablelstatutory or iegulatdry
reporting requirements, Respondent shall imﬁediately notify EPA and
Ecology of any conditions at the Site which may pose an immediate
threat to human health or welfare or the environment. If any inéident,.

or change in site conditionms, during the activities conducted pursuant

to this Order causes or threatens to cause an additional release of
hazardous substances from the Sitg or an endangexment of the~;;blic
health, welfare, or the environment, the Respondent shall immediatély
take all éppropriate action to prevent, abate or minimize such
release, or endangerment caused or ‘threatened by the release.
Respondent shall also immediately notify the 0SC Or, in the event of
hig/her unavailability, shall notify the Regional Duty. Officer,
Emergency Response Unit, EPA Region 10, at (206) 553-1263 of the
In additioh to the authorities of the“

o

incident or site conditions.

OCC-Tacoma Administrative Order on Consent
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NCP, EPA may modify or amend any work to be performed pursuant to this

Order or require additional work if EPA determines 'that such

modification or amendment is warranted by the immediate threat or ir

response to unanticipated conditions or chénged circumstances
threatening human :healt'h or the environment. Respondent shall confixn
its willingness to perform the modified or amended work within twenty
four (24) hours of notice from EPA, or in such longer period of time
that EPA may be grant. -EPA reserves its right to'condi.lct aill of pé;::-t
of such modified or amended work with or without a notice and request
to Respondent under this paragraph and to seek reimbursement of cogt
from Resp_onderit, and_/qr to seek any other appi:'OPfiate xe‘l_ief.—

40. EPA may determine that, in addition to tasks defined ir
the SOW and Work Plan, other additional work may be necess:ry t:c
accomplish the o_bj ectives of the removal action and this Orde?. EER
may request Respondent t‘o.perf'o;rm any such additional work or other
response activity in addition to the work initially approved oOr
modified, if EPA determines that such actions are ﬁec_essarY. Any
additional work requested in connection with Area 5106 and subtidal
zone shall be limited to the scope of activit;ie_é required for
preparation of the EE/CA Report. Respondent shall confirm its
willingness to perform any such additional work in writing within
ﬁ:i..fteenl (15) days after receipt; of the EPA request, or prope;;y invoke
the dispute résolution pr‘ocedures set forth in Section XVII of this
Order . ¢ Subject: to the resolution of any dispute, Respondént vehal.l
implement the additional tasks EPA determines are necessa_ry con'sistent'

with the foregoing. The additional work shall be completed according

OCC-Tacoma Administrative Order on Consent
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to the sténd_ards, specifications, and schedule set forth or approved

by EPA in a written modification to the SOW or Work Plan. EPA |

reserves the right to caonduct all or part of such work itself, to seek§

reimbursement of costs from Respondent, and/or ‘to seek any other |

appropriate relief.

X. QUALITY ASSURANCE

41, All sampling and analyses performed pursuant to this Ordez

shall conform to EPA d:Lrect:Lon, approval,; and guidance regardln.g

sampllng, quallty assurance/quallty control (QA/QC), data validation,
and chain of custody Pprocedures. Respondent shall ensure that the
laboratory uséd to ﬁe:fb::r’n the analyses participates in a Qa/Qc
program that complies with the appropriate EPA guicia_nce. Respondent
shall use the following documents as aﬁpropr'iate.as guidance for QaA/QC
and sampling: "Quality Assurance/Quality Contr?ol Guidance for Removal
Activities: Sampling QA/QC Plan and Data Validatiori Px‘ocedures, " OSWER

Dir. No. 9360.4-08. As indicated in the SOW for the Embankment Area

Removal Action (Appendix 1), the Quality Assurance Project Plan (QAPP)

shall be developed in accordance with EPA guidance and requ:.rements-

of the EPA Contract Laboratory Pxogram (CLP) and the Puget Sound

Estuary Program (PSEP). The QAPP developed fcr the Hylebos Waterway

pré-xemedial design work, and approved by EPA, shall be utilized tg

the extent applicable. Upbn request by EPA, Respondent shall héve

assurance monitoring. Respongiént shall provide to EPA the quality

assurance/quality control procedures followed by all sampling teams

OCC-Tacoma Administrative Order on Consent
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1§ and laboratories performing data collection and/or analysis.

Upon. U-requ'est by EPA, Respondent shall allow EPA or its authorize

[

3| representatives to take split and/or duplicate samples of any samplex
collected by Respondent while performing work under this Orde:

pursuant to Paragraph 47 below.

XI _.' WWWMEW

42. EPA retains full authority and responsikility for all

h =B - - B - Y.

10| aspects of public participation as set forth in CERCLA and the NCP,
11| oxr as EPA may deem appropriate, includiné the release to the pﬁblj_c
12 of thé proposed Embankment EE/CA Report and Area 5106 EE/Ca Report.,
13 ]| As r_'equésted by EPA, Respo’nd,e_ﬁt shall provide information supporting
14 | EPA'S community relations programsg related to the work p'erformed
15 [ pursuant to this order, and shall participate in public meetings which
16 | may be held or sponsored by EPA to explain activities at or concerning

17 | the work performed pursuant to ‘this Order.
EPA will determine the contents of the administrative

18 43.
19 || record file for the selection of the removal actions. Respondent does
20 || not waive any rights or claims it may have regarding the adequacy of
21} the adminié;t-rati‘ve - record. Respbndent shall upbn request submit
22 || documents developed pursuant to this Order to EPA upon vwhich approval
23 || of both EE/CA Reports and Action Memoranda may be based. ' Upon réquést
24 h by ‘.EPA, Resp_ondeﬁt shall submit copies of..pians, task memoranda,

25| including all documentation of field modifications, recommendations

26 || for further action, quality assurance memoranda and audits, raw data,

271 :
3 OCC-Tacoma Administrative Order on Consent
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field notes, laboratory analytical reports, and other reports to EPZ'-
except those documents that are privileged. Upon i:‘equeet by EPA,.:
'Res‘pondent shall also submit copies of any previous non-p;:'ivilegeég
studies oonducted under state, local or other feder_'_al c:-tut:hor:i.t:ieeE
re‘lating.— to. response selection under this Order, and - all
communlcatlons between Respondent and state, local, or other federaL

authorities concerning response selection. EPA shall ma:Lnt-aJ.n a.

communlty information repository at or near the Site to house a copy-=

of the ac_imznlstratlve record.

XII. PROGRESS REPORTS AND MEETINGS
a4’ Respondent shall make presentations at, and participate
in, meetings and telephone conferences at the request of EPA during

the init.j'Lation, conduct, and completion of the removal actions. In

addition to discussion of the technical aspects of the removal

actions, topics will include anticipated problems Or new- issues.

Meetlngs and telephone conferences w::.ll be scheduled when EPA or

-

Respondent deem it necessary . %

45. In addition to the deliverables set forth in this Order,

until the termination of this Orde'r,_ Respondent shall provide monthly

progress reports to EPA following the effective date of this Ordex.

These pr'ogress reports shall- (1) describe the act:.ons which hawve been

taken to comply with this Order during the previous month- (2) list
all sampling and test results and all other data reports received by
the Respondent in the previous month; (3) describe all work planned

for the next month with schedules relating such work to the overall

OCC-Tacoma Administrative Order on Consent
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project schedule, including percen.tagel of completion data; (4)
describe all problems encountered and any antic-ipated problems, any
actual or anticipated delays, and all solutions developed and
implemented or planﬁed to addréss any actual or anticipated problens
or delays; and (5) include all other .elements specified in the Work
Plan. -

During implément'ation of field work under both Embankment Area
Work Plans, Respondent shall spbmii: weekly progress reports containing
the information required by this Paragraph and in accordance with Tas]{

78 of tle SOW (Appendix 1).

XIII. SAMPLING, ACCESS, AND DATA AVAILABILITY/ADMISSIBTLITY

46. Tabular summaries of all validated results of sampling,
tests, modeling oxr other data generated by Respondent, or on

Respondent's behalf, pursuant to this Order, shall be submitted to EP2

in the subsequent monthly progress report as described in Section XII

of this Order. All ‘unvalidated data, laboratory data and all

|| 1aboratoxry analytical re.p“ort,'s shall be submitted to EPA upo:i its

request. EPA will make available to the Respondent validated data

| generated by EPA pursuant to Paragraph 47 below, and unvalidated data

if relied upon by E?A for making Response action decisions.

47. Respondent s'hall'l 'nptify .EPA, Ecclogy, and the Tq:ﬁstees
repr'esentativés désignated in Section XIV of this Order at least
fourteen (14) days prior to chﬂucting any field: events described in
any approved Work Plan(s) or sampling and analysis plan. At:'EPA"s

verbal Or written reguest, or the request of EPA's 0SC or Ecology's

OCC-Tacoma Administrative Order on Consent
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Pro:'ject Manager or their designees, Respondent sghall allow split o
duplicate samples to be taken by EPA and Ecoldgy and their authorizec
representatives and designees of any samplee céollected by the
Respondent in implementing this Order. EPA Wi_l,l notify Respondent

before conduci:ing any sampling at the Site for purposes of this

removai action. At Respondentfs verbal or written request, EPA aﬁdg
ﬁcology shall alléow Respondent to take split or duplicate sampies ofg
any samples collected by EPA or Ecology. | |

48; EPA, Ecology and the Trustees and their designated
representatives, shall at all reasonable timee'have-full access to,
and authority to freely move about those portions of the Site owned
by Respondent where work is to be carried out pursﬁent to this Order.
EPA, Ecology ‘and the TruStees and their designated representativeé
will comply with the Health and Safety Plan developed under this
Order. EPA and Ecology and their designated representatives, alsco
shall have such full access, including to laboratories, for purposes.
of inspecting conditions, activities in implementing the requirements
of this.dider, records, operating logs, anchontracts related to—work
carried out under this Order; reviewing the érogress of the Respéndent
in carrying out the terms of this Order; COnducting tests as they or
thelr authorized xepresentatlves or designees deem necessary; using
a camera, sound recordlng device or other documentary type equlpment-
and verifying the data submltted to them by the Respondent The
Respondent shall allow these persons to: inspect and COpy all non-
privileged. records, files, photographs, = documents, sampling and

monitoring data, and other non-privileged or non-confidential writings

OCC-Tacoma Administrative Order on Consent
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related to work undertaken in carrying out this Order. Copies of all
other information or recoxrds created, maintained  or receivlad by
Ré_spondent or its agents, employee_és, - accountants, contractors or
consultants which are prepared pursuant to this Order, including but
not limited to: contractual documents, work orde_rs, ‘ disposal records,
and a‘ny other records or documents not previouSlir :r:'equiréd hereir
shall promptly be made available to EPA on x.'equest as soon as
pi:‘act_icable, but in any event within thirt_y (30) days of Respondent's
receipt of EPA's request. In response to any reasonableé ;:”'equest made
:by Respondent, EPA will allow Respondent to ingpect or copy at thedr
ownl e:_c_pense non-privileged records, .files, phoi;bgraphs, documents,
sampling and monitoring data and other non-prixiileged ‘wrritj..,rigs of EE2
related to the work undertaken under this Order. Nothing herein: shall
be interpreted as limiting or affecting EPA's right of entry or
inspection authority under federal law.

49. Respondent may assert a claim of business confidentiality
covering part or all of the infoxtﬁation submitted to EPA pursuant tc
thie Order in accordance with Section 104 (e) (7) of CERCLA, 42 U.S.C.
§ 9604(€) (7), and 40 C.F.R. Part 2, Subpart B. This claim shall bhe
asserted in thé manner described by 40 C.F.R. 2.203(b)7. If no suct
claim accompanies the information when it is submitted to EPA, it may
be méde available to the public by EPA without further notice
Respondent. Analy.tic.al and other data specified in SeCtion
104ke).(7) (F) of CERCLA shall not be claimed as confidential by the
Respondent. EPA shall disclose information covered by a business

confidentiality claim only to the extent permitted by, and by meams

OCC-Tacoma Administrative Order on Consent
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known to Respondent, or Respondent's opportunity to object to such

of, the procedure set forth at 40 C.F.R. Part 2, Subpar_t B.

50. Respondent reserves its right to assert priviiege ang
work-product protections as to communications by, between or w:.t
attorneys and their employees, consultants or agents, and as. to t:hu:i
oPi-n-ions, - impressions, theories and conclusions of Respondent:'
employees, consultants, attorneys, or other agents that were. generated
at the request of or under the dlrectlon the attormey in anticipatio
of litigation. 1In the event privilege is asserted, Respondent sha.l_s;
pxov:.de EPR with the date, author, recipiént, or addressee, t:.tle, o;li
description of the siubject of the opinion or cqncluéion and the
privilege asserted by Respondent.

51. For purpose of response actions contemplated by thie
Ordér, Respondent shall not object to the valid:‘ity ar_ld use of any date
gathered, generated, or evaluated by EPA, Ecology, or Respondent ir
the performance or Qvej:'sight of any work wh:i_.;:h has been verifiet
according to the quality assurance/quality control (QA/QC) procediures
reguired by this Order or any EPA-approved EE/CA, work plan or
sampling and analysis plan, or which is contained in a repoxt
submitted by Respondent and approved by EPA under thi's‘ Ordeé?. It
Respondent objects to any use of any other data relating to the
removal action, Respondent shall submit a réport td EPA which
identifi_es and exp‘l.ains Respo'ndenti objections, descrlbes any
proposed acceptable uses of the data, and spec1f1ca11y 1dent1f1es any

proposed limitdtions on the use of the data. This report must be

submitted to EPA within thirty (30) after such data's use is made
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‘.data shall be waived. Notwithstanding anything to the contrary 4

this Paragraph; Respondent does not waive its right to dispute am
conclusions or decisions made by EPA_ based on éuch data.

52. The Property was recently purchased by Pioneer Chlo:
Alkali Company, Inc. Respondent has an agreement with Pioneer Chlo:
Alkali Company, Inc., that Respondent shall have access to al)
portions of Property necessary for Respondent to conduct the removal
actions required by this Order. If not included in its é:;ist‘ii:;g
agreement, Respondent shall use its best efforts to obtain ar
agreement with Pioneer Chlor Alkali Company, Inc., to provide acces:
for EPA, Ecology and the Trustees, and their r'epresentatives arx
designees, at all reasonable times and authority to freely move about
the Site where work is to be carried out pursuant to this .Or'd,e:c:.ﬁ EPA,
Ecology and the 'Tru'st_ees and their designated represeﬁtati_ve_s wilj
comply with the Health and Safety Plan developed under this Order.
Any such access agreement shall also specify that Respondent is not
the govermnments' representatives with respect to any liability
a}ssociated with activities réqui_:;'ed by this Order.: If i;hé Site areas
that are to be used for access or are within the scope of the removal
action, are owned in whole or in part by any other parties other thar
Respondent, Respondent shall obtain, or use its best efforts tc
obtain, written site accéss agreement(s) from the present ovﬁner(s)%fp:

Respondent, EPA, Ecology, and the Trustees not less than ninety (90)

24 |- days or such shorter time period approved by EPA prior to ajifield

sampling event that will require access. Copies or writter

acknowledgment of all access agreements shall be provided to EPA prioz
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to the initiation of any field activities. If Respondent is unable

to obtain access agreements within the time referenced above,

Respondent shall immediately notify EPA of their failure to obtain
agcess. EPA may extend the schedule or modify the SAP, if deemed
necessary by EPA, if delays in pexfermance of work will result fromj

the Respondent's inability to obtain dccess agreements to a locatlonj
deemed necessary by EPA after Respondent has used best efforts and;
notified EPA in a timely manner, as spec1f1ed in thlS Paragxaph EPA
may obtain access for Respondent, or perfoxm tasks or activities under
ite own authority in the event Respondent cannot obtain acéess
In the event EPA performs any tasks or activities and

agreements.

does not terminate this Order, Respondent shall perform all other

activities not requiring such access, and shall reimburse EPA for all

costs EPA incurs in performing any tasks or activities incurred in

connection to this Order. Respondent shall integrate the results of

‘any tasks or activities undertaken by EpPA _into Respondent 's

deliverables. Furthermore, the Respondent agrees to indemnify the

United States for any liability arising out of the performance of any
such tasks or activities by EPA to the extent set forth in Paragraph
95 of this Order. Responden; shall also reimburse EPA for all costs
and attorney fees incurred by the United States to~obtain access

pursuant to this Order.

53, Respondent has designated Alastair J. H. McGregor of
Glenn Springs Holdings, Inc., an affiliate of Respondent, as its

OCC-Tacoma Administrative Order on Consent
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Project Coordinator, who shall be responsible for the administrati o:

of all of Respondent's acticns under this Order. Communication:

| between Respondent and EPA shall be directed through the P:-oject

Coordinator by facsimile and mail, with copies to such other pe::'éom
as EPA may designate. Communications include, but are not limited to
all documents, reports, approvals, and other correspondence sﬁbmitt ec
under this Order. | |

54.. EPA has designated Ken Marcy of the Emergency
Response/Site Cleanup Unit 1, Envirommental Cleanup Office, as it‘s Oz-
Scene Cooi'dinatqi' (0SsC) .

55.- EPA's OSC shall have the authority lawfully vested in ar
On-Scene Coordineito‘r by the NCP, and shall have the authority, ir
accordance with thé requirements of the NCP, tc halt any work required
by this Order and to take any necessary response action when he or she
determines conditions at the Site may present an imminent arg
substantial endangerment to the public health or welfare or the
environment. The absence of the EPA 0SC from the area under stucdy
pursuant to this Order shall not be cause for any stoppage or delay
of any work, unless specifically directed by the 0SC. |

56. EPA and Respondent shall have the_ right to change their
designated O0SC or Project Coordinator. EPA ‘shall no't.ify the
Respondent, and Respondent shall notify EPA ten l(10) days before suctk
a change ,is. made. Notification may initially be made orally, but
shall be followed by written notice. EPA retains the right tc
disapprove of any subseqﬁent_: Project Coordinator named by Respondent. |

57. Within thirty (30) days after the effective date of this

OCC-Tacoma Administrative Order on Consent
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Order, Respondent shall submit to EPA in writing the name, title,
qualifications, experience, professional affiliatibns, and backgroundf
of the individual selected as Respondent's Project Coordinator. EP2.
retains the right to disapprove of any Project Coordinator n'auned.l::;,‘E

"If EPA disapproves of Respondent's selécted Project

Respondent: .
Coordinator, Respondent shall retain another Project Coordinator anc |
shall notify EPA of that person's name, title, quaiificatiqns; antfé
background within ten (10) days of EPA's disapproval.

58. EPA will arrange for a qualified person to agsist in its
oversight :and reView of the conduct of the zremoval dction, as
authorized by Section 104(a) of CERCLA; 42 U.S.C. § 9604 (a). @hé
oversight assistant may observe work and make incuiries in the absence
of EPA, but is not authorized to modify any work plan.

59. Dbcuments including work pians, 'repqrts, approvals,
disapprovals, and other éorrespondeqce which must be s@bmitted under
this Order, shall be sént to the individuals at the addresses
specified below, unless those individualé give written notice of a
change to the other partigs. All notices and submiSSiQns shall be
consideied effective one business day after receipt by Respon@ent's
Project Coordinator, unless otherwise provided. | b

a. Four (4) coples of documents to be submitted to EPA shall

be forwarded to'

Ken Marcy
U.S. Environmental Protection Agency

1200 Sixth Avenue, ECL-117
Seattle, Washington 98101

b. One (1) copy of documents to be submitted to EPA shall be

forwarded to:

I OCC-Tacoma Administrative Order on Consent
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Russell McMillan

Washington Department of Ecology
Southwest Regional Office

P.0O. Box 47775

Olympia, Washington 98504

c. One (1) copy of documents to be submitted to EPA shall b

forwarded to:

Robert A. Taylor i
National Oceanic and Atmospheric Administration

Damage Assessment and Restoration Center
7600 Sand Point Way NW, BIN C15700
Seattle, Washington 98115

d. One (1) copy of documents to be'submitted to EPA shall k¢

forwarded to: _ i

John Wakeman _

U.S. Army Corps of Engineers : ?
4735 E. Marginal Way South

Seattle, WA 98124

_ e. One (1) copy of documents to be submitted to EPA shall be
forwarded to: :

Larry Vanselow

Roy F. Weston, Inc.

700 Fifth Ave, Suite 5700
Seattle, WA 98104 '

f. Documents to be sent to the Respondent shall be forwardec:

to:

Alastair J. H. McGregor

Glen Springs Holdings, inc.
1795 Baseline Road

Grand Island, N.Y. 14072-1027

Frank A. Rovers
Conestoga-Roversg & Associates
2055 Niagra Falls Boulevard
Suite 3 o

Niagra Falls, NY 14304 .

Maury Wassmann

OCC Tacoma, Inc.

709 Alexander Avenue
Tacoma, WA 98412

OCC-Tacoma Administrative Order on Consent
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John Wheeler
Occidental Chemical Coxporatlon

Occidental Tower
5005 LBJ Freeway
Dallas, Texas 75244

XV, MPL E ‘ . AP]

60. All actions r‘equix'ed to be taken pﬁi‘suan.t,to this Order
shall be performed in accordance with the i'equix‘ements of all
applicable local, state, end' federal laws and regulat_:ions except as
provided in CERCLA Section 121(e) and 40 CFR § 300.415(i). Im
accordance with 40 CFR § 300.415(i), aill on-site actions reguired
pursuant to this Order sha.ll,t to the extent practicable, as determined
by EPA, considering the exigencies of the situa’tion,'attain applicable
or xelevant and appropx:ate requirements (ARARS) un_cier federal
_env1ronmental, and state envnonmental laws. No local, state, or
federal permit shall be reguired for any portion of -any activity
pursuant to th1s Order conducted entirely on-Site. Off-Site dlsposal
of hazardous substances shall comply with all applicable pI‘O‘Vls:Lons

of CERCLA, RCRA, CWA, the :melement::tng regulations resPectlvely

thereundexr, and EPA guidances and policies. Respondent shall identify

ARARs in the Work Plan.
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XVI. RECORD PRESERVATION

61. All records and documents created by Respondent, or o
Respondent's behalf, which relate to the implementation of this Ordex
shall be preserved by Respondent for a minimum of ten (10) yeax:
following completion of the removal actions required ‘bjr this Ordex
Aff:er' this ten (10) year period, Respondent shall notify E-.PA at 1eaéq
ninety (90) days before any:records are scheduled to be destroyed
If EPA requests that the documents be saved, Respondent shall, at rx
cost to EPA, either maintain the documents or give EPA the non-
pr‘ivileged.docmnent:s requested or true and accurate copies of thesg
documents. In add_i'tion, Respondent shall provide non-privilege
records and documents retained under this section at: any timeé befort

'e:'cpiration of the ten year period at the written request of EPA.

XVII. DISPUTE RESOLUTION
62. The parties to this'VOrder shall attempt to resolve,
e:npeditiously and informally, any dis.a'greements concerning this Order.
63. If Respondent objects to any EPA notification or actior
teken pursuant_ to tﬂis Order, the Respondent shall notify EDPA ir
writing of its objection within ten (10) days of receipt of suct
notification or actual notice of such action, unless the objection nas

been informally resolved. Respondent's Written objection required by

this Section shall include, but not be limited to, any factual dat:a.,

analysis, supporting documentation or legal opinion that. supports

Respondent's position.
64. EPA and the Respondent shall have twenty (20} days fror

OCC-Tacoma Administrative Order on Consent
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receipt of the notification of objection to reach agreement. This§

-negotiation period may be extended at the sole discretion of EPA. If

agreement is reached, it will be reduced to writing and will becomg%

a fully enforceable ;part- of this Order. If agreement cannot b_e;

reached on any issue within this twenty (20) day period, the Unit
Manager of the Emerggéncy Response/site Cleanup Unit 1, will issue =
written decision to the Respondént. Respondent's obligations under
this Order shall not be tolléd by submission of any objéction fér
dispute resolution under this Section, unless ag_:'c'eed to bj ‘EPA‘.

65. Respondent shall either implement EPA's .decisio:; or,
within ten (10) days after Respondent--'s_ ré.lceipt‘ of EPA's decision,
submit a written appeal from the decision to the Director of the
Office of Environmental Cleanup -(Director). ﬁeSpondent's written
appeal shall include a presentation of the basis of the appeal, eithér
legal or technical, and all supporting documentation. The Director
will provide a written statement of EPA's decision r'eac_hed with
respect to the dispute in question. Prior to ":.i.ss'uing the decision,
the Director shall provide the ﬁespondent-ﬁith ég‘opportunity to meet
with the Director. -

66. Following resolution of the dispute, ag provided by this
Section, Respondent shall fulfill the requirement that was the subject
of the dispute in accordance with thé agreement reached or with EPA's
decision, .whichever o'ccurs..’ No EPA de.cisi‘ox; made pursuant to this

Section shall constitute a final agency action giving rise to judicial

review.
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XVIII. SIIPULATED PENALTIES
67. For each day that Respondent fails to complete :
designated deliverable in a timely manner, fails to produce
designated deliverable of acceptable quality to EPA, or oth;rwiseg
fails to perform in accordance with the requir_'eménts of this Order,
Respondent shall be liable for stipulated penalties in accordance witl _
Penalties for late submittals shall accrue from the due

this section.

date and extend until received. EPA will provide written notice for

‘violations that are not based on timeliness. Penalties for violatioms

that are not based on timeliness shall accrue from the date of
Respondent's receipt of the written notice indicating the violatior
hés ocdu_rred and extend t_:hfough the period of EOx-x'ectiOn, Where :
revised submission by Respondent is regquired, stipulated penalties
shall accrue from receipt of notice until a sé.tisfactoiy deliverable
is produced. Payment shall be due within thirty (30). days:afte:
receipt of a demand letter from EPA unless dispute resolution is
invoked in accordance with Paragraph 72 below. |

68. Respondent shall pay interest on-the unpélid balance, whict
shall begin to accrue at the end of tihe thirty (30) day period, at the
rate established by the Department of Treasury pursuant to 31 U.S.C.
§ .3717. Respondent shall -furthe:_l:' pay a han_dling charge of one (1)
percent, to be assessed at the end of each thirty-one (31) day periocd,
and a six (6} pércen_ﬁ ‘per annum penalty charge-,” to be asséessed if the
penalty is not paid in full within ninety (90) days after it is due.

69. Respondent shall make all payments by forwarding a check

to:

OCC-Tacoma Administrative Order on Consent
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Mellonr Bank
EPA-Region 10 ATIN: Superfund Accounting

P.Q. Box 360903M

Pittsburgh, Pennsylvania 15251
Checks shnuld state ;he name of the Site, the Site identification
number (102J), and the title and docket number of this Order. a copy
of the check and accompanying transmittal lettex shall be forwarded
to the EPA 0SC.

70. For: the submission of draft and revised major deliverables E

described in Paragraphs 30 and 31 of this Order, stipulated penalties

'shall accrue in the amount of $500:00 per day, per violation,mfox-the

first seven (7) days of noncompliance; $750.00 per day, per violation,
for the eighth: (8th) through fourneenth (14th) day'of noncémpliance;
$1,500.00 per day, per violation, for the fifteenth (15th) day through
the thirtieth (30th) day; and $3 000 00 per day, per violation, for
the thirtieth (30th) day and beyond.

71. For the monthly progress reports, and for any failure to
perform in accordance with the requirements of this Order,
stipulated penalties shall accrue in the amoynt of $250.00 per day,

per violation, for the first seven (5) déys of noncompliance; $500.00

'per day, per violation, for the eighth (8th) through fourteenth (14th)

day of noncompliance; $1,000.00 per day, per violation, féf the

fifteenth (15th) day through the thirtieth (30th) day; and $2,000.00

‘per day, per violation, for the thirtieth (30th) day and beyond. -

72. Respondent may dlSpute EPA's rlght to the stated amount of
penaltles or interest thereon by 1nvok1ng the dlspute resolution
procedures undér Section XVII herein. Penalties shall accrue but need

not be paid during a properly invoked dispute resolution period.

'OCC-Tacoma Administrative Order on Consent
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However, stipulated penalties shall not accrue with respect to :
decision by the Director of the Office under Paragraph €5 above durine

the period, if any, beginnirng on the 218t day after the date that

| Respondent's written appeal is received until the date that the

 Director issues a final decision regarding such dispute. In any suct

appeal if Respondent does not prevail it may ask the Director to waiwve
penaltles ‘that accrued during the Director's consuieratlon of the :

appeal. If Respondent pxeva:.ls upon resolution, no renalties o1

interest shall be paid.

3. Tn the event EPA provides for corrections to be reflected
:"Ln‘ the next deliverable and does not require resubmission of the
initial deliverable, stipulated ”‘pen_alties, if any, on the initia.‘lg
deliverable shall cea.sé to accrue on the day of such decision by EP2 ‘

and will be payable in accordance with Paragraph 67 of this Order.

for alleged failure to produce a

¥

Stipulated penalties, if any,
deliverable of acceptable quality as an initial submission.of that
deliverable shall accrue from receipt of notice until the resubmissior
is approved by EPA in aqcordan’ce_-- wit_.h Paragraph 67 of this O'rder,
74, The stipulated penalties provisions of this Order do not

preciude EPA fi‘om pursuing any other re_meplies or sanctions which are
available to EPA because of the Respondent's failure to comply witk
this Order, 1nc1ud1ng but not limited to conduct of all or part of the

removal action by EPA. EPA will elect to assess either stlpulated or

statutory penalties for an-y.,”g_ive.n violation of this Order. Eé]_-'s
regerves its right to seek treble damages for work it may perform as |

prowritied by Section 107(c) (3) of CERCLA. If EPA elects to assess |

0CC-Tacoma Administrative Order on Consent
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statutory penalties, EPA and Respondent agree that the procedures i

40 C.F.R. Part 22 shall govern the assessment and judicial review <f

such penalties. Peymént of stipulated or statutory penalties ddes not

L alter Respondent's obllgatlon to complete performance under thng

*

Order
XIX. FORCE MAJEURE

75. Force majeure, for purposes of this Order, is defined ac
any event arising from causes beyond the‘control of Respondent or ary
entity ‘coﬁtrolled by Respondent, 1nclud1ng Resgpondent'sg agents,
consultants, contractors and subcontractors, whlch delays the tlmeLy
performance of any obligation under thlS Order notwithstanding |
ﬁeSpondent's best efforts to avoid such delay. The requirement that -

Respondent use best efforts to avoid the delay 1ncludes using best

‘efforts to anticipate potential force majeure events and using best

efforts to address the effects of any force majeure event: (1) as it
is occurring; and (2) following the potential ﬁgtgermajenze event ,
such that the delay is miriimized to the gfeatést extent practicable.
Increased costs or expenses of-any work to be perfoimed under this
Order, or the financial diffidulty of Respondent to perform any such
work shall not constitute force majeure events.

76. if_any event ocecurs or has occurred'which mey del;y the
performance of any obligatiop under this Order, regardless of =whethex
caused by a force majeure event, Respondent shall verbally notify the
EPA OSC or, in his or her absence, the UnitiManager of the Emergency
Response Unit, EPA Region 10, within forty-eight (48) hours aftex

ReSpondent knew that any event would cause a delay. Within seven (7)
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days thereafter, Respondent shall provide in writing the reasons fo
the delay; the antic;i_pated duration of the delay; all actions take
or to be taken to prevent or minimize the delay; a schedule for th
implementation of any measures to be taken to miti'gate the effect O}
“the delay, and a statement as to whether Re8pondent believes the eveni‘
may cause or c:ontrlbute to an endangerment to public health welfazr: |
or the environment. Respondent shall exercise be'_st efforts to avo_ic
or minimize any delay and any effects of any delay. Failure to compl)
with the abe've i:'equi.z_:'ements shall preclude Respondent from aSseri:ing
any claim of force majeure. ‘

77. If EPA agrees that the. dela;} or anticipated delay i
attributabl'e to Mﬁm the time for performance of the
‘oblz.gatlons under this Order that are directly affected by the ﬁp_r_cg
IllalEJJI_e event shall be extended by EPA for a period not to exceed the 3
l actual duration of: the delay attxlbuted to the .f_Qr_c_e_maJ_eu_rg event

Nﬂn extension of the t::.me fox performance of the obllgatlon d:n:ectly

.affected by the J‘;'_Qme_malenr_e event shall not extend the time fozx

perf"oxm'ance of any other unrelated obligations.

. 78. If EPA does not agree that the delay or ant1c1pated delay has
been or will be caused by a force majeure event, or does not agree
with Respondent as to the approprlate length of any extension due tc
mz;ge__mm, the issue shall be subject to the dispute resolution
procedures get forth Iin Section XVII of this Order. In dispute
resolution, Respondent shall ,htﬁve the burden of demonstrating by a
preponderance of the evidence that the delay or ant1c1pated delay has

been or will be caused by a _f__Q::g_e_me;eLe event ‘that the duration of
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I the delay was or will be warranted under the circumstances, that

Respondent did exercise or is exercising due diligence by using its

best efforts to avoid and mitigate the effects of the delay, and that
,Respondent has complied with all of the requirements of Paragraph 74
algéire.

79 . Should Respondent establi.sh the exiétence of a force
majedre ~event, the delay at issue s_ha.ll. not be deemed
to be a v1olatlon of, or non complianqe with, the affected

obllgatlon(s) of this Order.

XX. REIMBURSEMENT OF RESPONSE AND QVERSIGHT COSTS

80. Respondent shall reimburse EPA fot all ::esponse costs paid

or incurred but not yvet pald by the United States in connection with

this removal action prior to the effective date of this Order.

Following the issuance of this Order, EPA shall submit to the

Respondent on a periodic basis an accounting of all response costs
incurred by the United States with respect to this Order. Response
costs may inclﬁde, but are not limited to: costs incurred by the
United States in draft:.ng, rev:.ew:Lng, and/or negotlatlng thlS Order,
the SOW, and the Work Plan; overseeing Respondent's 1mplementatlon oE
the requirements of this Order; or activities performed by the f‘Unlted.

States as part of the removal action, including any costs incurred to

obtain access, conduct community relations. Addltlonally, costs shall

include, all direct and indirect costs with respect to this Order,
1nc1ud1ng but not limited to, time and travel costs of EPA personnel
and assoc31ated 1nd:Lrect: cogts, contractor costs, cooperative agreement

08 OCC-Tacoma Admlmstratlve Order on Consent
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costs, compliance monitoring, including the collection and analy91

of split samples, inspection of removal aCthltleS, Site wvisits

discussions regarding disputes that may arise regazding this Order,
review and approval or disapproval of subm1551ons, and costs of d01nc
or redoing any of Respondent's tasks. Summaries, 1nclud1ng EPA'.
certified Agency SCORES Reports, or such other summary as cerxtifiec
by EPA, shall‘sérve as the basis for the payments. Within ten (10)
days of receipt of an EPA summary, Respondent may request supporting
documentation from EPA substantiating the costs sought by EPA.

81. Respondent shall within thirty (30} daYs of receipt of the‘

bill or receipt of'supporting documentation, if requested pursuant tc

Paragraph 80, above, xemlt a certified or cashier's check for the

amount of those costs. Interest shall accrue on the unpaid balance
from the date of receipt of the bill. The interest rate shall be the
rate of interest on investments for the Hazardous Substénces Superfund
in Sec¢tion 107 (a) of CERCLA, 42 U.8.C. § 9607(a).

82. Checks in payment of Response and Oversight Costs should
be made'payable to the Hazardous Substances Superfund and should state
the name of the Site, the Site identification number (102J), and the
title and docket number of this Order. Checks should be forwarded tos

Mellon Bank
:EPA-Region 10 ATTN: Superfund Accountlng

P.O. Box 360903M
Pittsburgh, Pennsylvania 15251

83. Copies of the transmittal letter and check should be sent

gimultaneously to the EPA OSC.

84. Disputes concerning EPA's payment demands shall be made

and decided in accordance with Section XVII of this Order. Respondent
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1y agrees to limit any digputes concerning costs to accounting errors ane
2l the inclusion of costs outside thé scope of this Order or not
3} authorized by statute. Respondent shall identify any contested cost:
4{iand the basis of its objection in writing. All undisputed costs shall

‘be remitted by Respondent in accordance with the schedule set fortt;

5,

6| above. Disputéd costs shall be paid into an escrow account by
7| Respondent while any such dispute is pending. Respondent bears the
8 || burden of establishing an EPA accounting. erfor or the inclusion of arn

9

10} Interest shall accrue during any cost dispute.

cost outside the scope of this Order or not authorized by statute.

14 || Respondent under Section 107 of CERCLA, 42 U.S.C. § 9607', for recbv'er"y

15 ff-of all response costs incurred by the United States which are not
16 ;reimbursed by Res?ondent, including péSt costs, any costs incurred in
17} the event that EPA performs the femoval action or any part thereotf,
18‘rand any future costs incurred by the United‘States in connection with
19yreéponse activities under CERCLA at the Site, or the CB/NT Superfund
ZOrSite. Respondent reserves the right to bring any claim under CERCLA
21 ,0r any other applicable law it may have against the United States or
22| any department, agency, instrumentality, or representative thé:eof,
23 | for recovery of any and all response costs or damages paid or incurred
24 by, or ‘on behalf of, ReSandenLA or others with 'rgspect to the
25 || ownership and/or operation of the Site or of the CB/NT Superfund Site

26| (collectively the “Sites")l or any portions thereof and/or the

27
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generation, storage, treatment, handling, transportation, ﬁ:'elease e}
disposal of any hazardous substances on the Sites, or which may haw
come to be located on the Sites by, or on behalf of, the United States
or any dep'a,rtment, agency, :"Lnstrumenta]:_ity', Of representative thereof:
provided, however, this _fes’ervati-on of rights shall not apply ;-b aray

claims against the United States based on any acts or omissions by

EPA,

86. - EPA reserves the right to bring an action against
Respcndezit'to enforce any provision or requirement of this Order or
any I_j'équirement: developed pursuant to this Oxder, to enforce the cost
reimbursement requirements of this Order, and to collect stipulated
penalties assessed pursuant to Section XVIII of this Ordexr or to seek
penalties pur'guant to Section 109 of CERCLA, 42 U.S.C. § 9609 if
stipulated penalties were not already assessed.

87. Except as expressly provided in this Order, each party
reserves all rights, claims, privileges, and defenses it. may have and L
nothing in this Order shall affect EPA's response, enforcement or
other statutory and/or regulatory authority, including the right to
pe;j:for,m response activities or to seek injunctive relief, stipulated
penalties, or statutory penalties, and/or punitive damages.

88. Following satisfaction of the requirements of t_his Oxder,
Respondent shall have resolved its liability to EPA for the work
performed and response costs paid by Respondent pursuant t¢ this
Order. Respondent is not ‘released from any liability, if any, for any
past response costs or response actions taken beyond the scope of this

Order regarding other removals, chér operable units, 'pr'.e—remedia.l
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degign, remedial design and remedial action of the Hylebos Waterwa}§

or any other problem area in the CB/NT Site, or any activities

pursuant to Section 121(c) of CERCLA, 42 U.S.C. § 9621 (c).

‘XXII. CONTRIBUTION PROTECTION
89. ,With régard to claims for contribution against
Respondent or its affiliates for matters addressed in thls Order,
the Parties hereto agree that Respondent and 1ts afflllates are
entltled_to protection from contribution actions or claims to the
fullest extent provided by Section 113(f) (2) of CERCLA, 42 U.s.cC.
Sections 9613 (£) (2). Nothing in thlS Order precludes the United

States from asserting any claims, causes of action or demands

against any persons not parties to th;s Order (except for
Respondent's affiliates) for indemnification, contribution, or cost
Nothing in this Order precludes Respoﬂdéot from
agserting any claims, causes of action or demands against any
persons not parties to this Order for indemnification, oontributio_m

or cost recovery.

XXTIII. DISCLAIMER
30. By signing this Order and taking actions under this
Order, Respondent neither admits nor denies the Introduction'é

statements, the EPA Findings of Fact or the EPA Conclusions of Law

and Determinations. Furthermore, Respondent's execution of and

activities under this Order shall not be considered an adm1331on of

llablllty and is not adm1551ble as ev1dence agalnst it din any
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jﬁdicial or administrative proceeding other than a proceeding by
EPA or the United States to enforce this Order or any judgment
reiating to it. Respondent retains its right to assert claims
against other potentially responsible parties and other persons
with respect to the Site, and the CB/NT Superfund sita. However,
Respondent agrees not to contest the validity of this Ofder, or the
procedures underlying or relating to it, in any action brought by
the United States, including EPA, to enforce its provisions.

XXIV. OTHER CLAIMS

91. In entering into this Order, Respondent waives any right
to seek feimbursemen; under Section 106 (b) of CERCLA, 42 y.s.cC. 8
9606 (b) for work covered by this Order. Respondent;also waives any
right to bresent a ciaim under Sections 1i1 or 112 of CERCLA,

42 U.S.C. §§ 9611, 9612 for work covered by this Order. Respondent
further waives all other statutory and common law claims against
EPA,-including, but not limited to, codntribution and countexdf;ins,
relating to or arising out of conduct of the removal aétion. This
Order does not constitute any decision on préauthorization of funds
under Section 111(a)(2) of CERCLA, 42 U.S.C. § 9611 (a)(2).

92. Nothing in this Order shall constitute or be construed
as a covenant not to sue or release from any claim, cause of action
or demand in law or equity against any person, firm, partnership,
subsidiary or corporation not a signatory to this Order (other than
Respondent's affiliates), inq;uding agencies of the United States
other than EPA, for any liability it may have arising out of or

relating in any way to the generation, storage, treatment,
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handling, transportation, réleasé, or disposal of any hazardous
substances, pollutants, or?cohtaminants at, from, or taken to the
Site.

93. Respondent shall ‘not seek to recover any costs or

attorneys fees from EPA with regard to any matter connected witch

implementation of this Order.

-establish and maintain financial

94, Respondént.shall
security for perﬁormance ofithe work and any other Obligatidns; )
required under'this Order. -Within thirty (30) days after the
effective date .of this Grder'and on the anhive;saryldate dfzthis
Order thereafter until this Ozrder is terminated under Péragraph 100

below, Respondent ghall establish and maintain financial security

in one or more of the following forms: (2) A surety bond

guaranteeing performance of the work; (b) one or more irrevdcable
letters of credit equaling:the total estimated cost of the work;
(c) a trust fund; (d) a guarantee to perform the work required
under this Order by a direct or indirect parent corporatipn.EPA
acknowledges that a corporate guarantee from any of Respondent's
parent qorporations would be an acceptable financial assurance
mechanism; if it can meet the requirements for a corporate 4

guarantee under 40 C.F.R. Section 264.143.

a. Prior to commencement of any work under this Order,

Respondent shall secure,'and'shall maintain in force for the

duration of this Order, and for two (2) years after the completion

- OCC-Tacoma Administrative Order on Consent
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of all activities required by this Order, Comprehensive General

| Contractual Liability Insurance in the amount of § 1 million per

Liabjility (FCGL") and automobile insurance, naming as an additional

insured the United States. The CGL insurance shall include

occurrence, and Umbrella Liability in the amount of $2 million per’

occurrence.

b. For the duratior of this Order, Respbndent shall
satisfy, or shall ensure that its contrattors or subcontractors
satisfy, all applicabie laws and regulations regarding the

provision of employer's liability insurance and workmen's

compensation insurance for all persons performing work on behalf of

the Respondent, in furtherance of this Order.

c. If Respondent demonstrates by eﬁidepce satisféctory to
EPA that any contractor or subcontractorvmaintains insurance
équivalent to that described above, or with respect to that
contractor or subcontraétbr'Respondent need provide only that .
portion of the insurance deScribgd above which is not maintaiééd by
the contractor or subcontractor.

d. Prior to commencemént of any work under this Order, and
annually thereafter on the anniversary of the effective date of
this Order, Respondent shall provide to EPA certificates or
declarations of such insurance.

95. At least seven (7) days prior to commencing any work
under this Order, Respondent shall certify to EPA that the required
insurance has been obtained by that contractor.

96. The Respondent agrees to indemnify and hold the United
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States Government, its agencies, departments, agents, and empioyees
harmless from any and all claims or causes of action arising from
or on account of acts or omissions of ReSpondent, its employees,
agents; servants, receivers, successors, or assignees, contractors,
subsidiaries and parent company and its employer agents, and
servants in carrying out activities under this Order provided that
this Oréer shall not indemnify nor hold harmless the United States
or any Departmept, agency, instrumentality, ormrepresentative
theréof which may have liability or reSponsibility under CERCLA for
any generation} storage, treatment, handling, transportation,
release or disposal of any haiardoué_substghce'qn the Site or which
may have come to be located on the Site by them or on their behalf.
The United S;ates Government or any agency or authorized '
xepresentative thereof shall not be held ag a party.to'any*contract
entered into by Respondent in carrying out activities under this

Order.

37. The effective date of this Order shal; bé the date it is
signed by EPA. Except when expressly stated otherwise herein, all
time periods referred to in this Order shall be construed as
calendar days, rather than business or working days. Any time
period scheduled to begin on the occurrence of an act or event
shall begin on the day after the act or event. If the final day of
any time period falls on a Saturday, Sunday, or legal holiday, the

time period shall be extended to the next regular business day.
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98. 1Inm addition to the procedures set forth elsewhere in
this‘Order, this Order may be amended by agreement between EPa and
Respbndent. Amendments shall be in writing and shall bé effective
when signed by EPA., EPA OSCs do not have the authority to sign ary
amendment to this Order. o

29. No informal advice, guidance, suggestions, or comméhts
by EPA regarding reports, plans, specifications, schedules, or any
other writing submitted by Respondent will be construed as
relieving Respondent of .its obligation to obtain such formal
approval as may be.required by this Order. Any deliverables,

plans, technical memorandh; reports (other than monthly progress

reports) specifications, schedules and attachments requized by this

Order or developed pursuant to this Order, are, upon approval by

EfA, incorporated in, and made an enforceable part of, this_drder

by this reference.

100. This Order shall terminate when either: (1) Resppndént
demonstrates in writing and certifies to the satisfaction of EPA
that all activities required by this Order, including any
additional work pursuant to paragraph 40, payment of al; costs
subject to reimbursément under Section XX, and any stipulated
penalties demanded by EPA pursuant to Section XVIII and upheld
after dispute resolution, if ény, have been performed, and EPA has

approved the certification set forth in Paragraph 101, below; or
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1f (2) the obligation for any rémaining work required by this Order i
assumed under a different agkeement with EPA that is in full force
and effect. Section XXIT (Contribution Prdtectidﬁf and

Respondent's obligation:to comply with Sections XVI (Recoxrd

Preservation), XX (Reimbursement of Response and Oversight Costs),

2

3

2

5

6| and XXI (Reservations of Rights and Reimbursement of Other Costs),
7

8

9

of this Order shall remain ih full forcé and effect without time o

£

other limitation.
101. The following certification shall be signed by a
10, responsible official on behalf of Respondent:

11 In accordance with 28 U.S.C. § 1746, I certlfy under
penalty of perjury under the laws of the United

12| States that to the best of my knowledge, after
appropxlate 1nqu1res of all relevant persons involved
in the preparatlon of information contained in and
accompanylng this certification, the information
contained in and accompanying thls certification is
true, accurate, and complete. Dated this _  day of

: , 199

For purposes of this Order, a responsible official is a corporate

official in charge of a principal business function.

IT IS SO ORDERED, this _ & day of AEEEEEEZ? 1997

22 UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY

. o (LA

25 Chris Field, Manager

' Emergency Response/slte Cleanup
26 Unit 1
EPA Region 10
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1 RESPONDENT hereby consents to the issuance of this ORDER, and agre
2] to abide by each and every provision herein, and to perform each
3 and every task or requirement herein.
|, FEtmrdlic
BY: Keith C. McDole
6 Title:sr.Vice President and Secretary
g .
8| DATE: October 30, 1997 ]
9
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