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I  INTRODUCTION
The mutual objective of the State of Waéﬁiﬂgfeﬁ, Depéttment of Bcology (Ecology) and

Port of Grays Harbor under this Agreed Order (Order) is to provide for remedial action at a

facllity where there has been a release or threatened release of hazardous substances, This Order

may include field aquifer testing, contaminate fate and transport modeling, and pilot testing.

Ecology will then draft the cleanup action plan in con;uncﬁon Wlﬂ’l the Po:t of Gxays HBIbOI.

IL. .]'URISDICTION .
This Ag[eed OIdex is issued’ pursuant t thé authonty of the Model Tox1cs Control Act

_(MTCA), RCW 70. 105D 050(1)
I PART]IES BOUND
Th13 Agreed Order shall apply to and be bmdmg

successoxs and ass1gns The undersigned Iepresentatlve 0

she s fully authonzed to enter mto this Order and to ex\ecute and

fcomply with the Oxder Port of Giays Ha1b01 a" ets
G*tays Halbor s Iespon51b1l1ty unde1 thi§ Order Port of Gra-f"
ﬂ:us OIdeI to all agents, contractors and subcontzacto:s retam"
OIdeI and shall ensure that all WOIk undextaken by such agents contracto;
gqmplles with this Order: |

IV'. ' DEFINITIONS _ \
‘Unless othervvlse spe01ﬁed he:em the definitions set foﬁhk_‘m (,hapter 70_ 105D RCW and

Chapter 173-340 WAC shall control the meanings of the terms used this OIdeI

.- Site: The Site is Iefened to as Hungry Whale and is generally looat ed at' 1680 _N.

Montesano Street, Westpo:{t Washington. The Slte 18 deﬁned bY the extent of contamination

caused by the release of hazardous substances at the S1te The Site i more parnculaﬂy described
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in Exhibit A to this Order, which includes a detailed Sife diagram. The Site constitutes a Facility

under RCW 70.105D.020(4).
2 Parties: Refers to- the State of Wagshington, Depaitment of Fcology and

Port of Grays Harbor .

3. PLP: Refers to Port of Grays-Harbor.

4. Agreed Order or Order: Refers to this Order and each of the exhibits to the Order. All
exhibits ate integral and enforceable parts of this Ordet. The terms “Agreed Order” or “Order”
shatl i]:}clude all exhibits to the.Order.: |
5:  MTCA: - Refers to: Model Toxics Control Act: Gleanup-‘Régulaﬁon,- Chapter 173-340
WAC. | |
“HV, . FINDINGS OF FACT*

Ecology makes the foll;évjrin'g findinigs of fact; without:any express or implied admissiohs
of such facts by Port of Giay"s?'I‘-IarBonl(:'Pbrt): e
s v o fly o Tn'October:1990;soil samples ‘collected fion: areas suirounding two uniderground
storage: tanks (USTs) révealed contamination: in excess of MTCA Method: A cleanup: standards
for: Total Petroleum I_‘-Iydliocalbons-iéi'é gasoline (TPH-G) and benzene; ethylbenzene; -tdiue‘ﬂé;“ and
xylene (BTEX):: _'ls%:.- e o B R R I RS AT

(?) In March 1991, the two USTs were propetly closed and a preliminary ‘sife
assessment was conducted: in adc’:ordaii;;e W1th Chaptér 173-360 WAC. - On'e.;- 2,000 gallon tank
was:removed and a second tank; approximately 6,000 gallons. capacity; was closed in place.
During the tank removal; a-thin Iayer of free product was found floating on the water table in one
of the excavations. Soil samples collected during the site activities revealed contamination in
excess of MICA Method A cleanup standards:

(S’) In November- 1991, Ecology contracted Sciénce Applications.® International
Corporation (SAIC) to conduct a Remedial Investigation/FeasibﬂifY Study (RI/ES) for the site.

A total of six monitoring wells were installed to determine the extent of the contamination.
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Groimd Wétex' samples collected confirmed contamination in excess of MTCA Method A cleanhup
standards for TPH-G and BTEX. |

4y In May 1992, SAIC installed three additional monitoring wells to further
chaacterize the site and aid in the design of a remediation system. Duing this phase of
investigation, the presence of floating petroleum product on the water table was discovered.

(5)  In August 1993, Ecology approached the Port to request that they take over
responsibility for site cleanup.: Ecology informed the Port that financial assistance in the form of
Local Toxics Account funding was available if the Port entered into an Agreed Order with
Ecology. The Port obtained propesals from consultants fo exploré other options for site cleanup
other than what was evaluated by SAIC in tl;Le RU/FS.

(6) In June 1997, annnovative bjo-sparging remediation system was installed by
Hobby; Ltd. and.Qlé-t. Century began operating the;-sifsteﬁgl in July: -1::'997-'-”;-:: The system:was shut
down in October 1999 and sroundwater monitoring contiiued until Noveinber 2000, © - -

oo (B iIIl Tanuary-2004;. Ecology measured eleyated:?lgeVeI“s’? of hydx'ocaibgn vapors in the
head:space of existing mositoring wells. - Subsequent.:water.samples'collected from the deli sink
confirmed: the::presence: of-ipet‘rdlémh hydrocarbons. - The:water ~<;_1i;_1§l was/ replaced and
confirmation Water samplg‘s indicated that petroleum hydrocarbons were no longet piésént in-th_e'
deli sink water. I R TL TS TS T =

» (8) = +Beginning in Febrdary 2005; the Poﬂ; of Grays Harbot used:Ecology’s Remedial
Action Grant program to fund additional subsurface inyestigations: by the Port’s consultant,
including maintenance of existing wells and installation of new monitoring wells with resultant
groundwater sampling and analysis.

(9)  Results of the subsurface investigations by the Port of Grays Harbor, ‘indicate.
elevated concentrations of TPH-G and benzene in groundwater at-several of the thirteen

monitoring wells. The majority of the contaminant mass appears to be located in and around the

cutrent UST locations,
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Vi. ECOLOGY DETERMINATIONS
1. Port of Grays Harbor is an "owner or operator” as defined in RCW

70.105D. 020(12), of a "facility” as defined in RCW 70.105D.020(4) because substances found
at the facility as deseribed above are “hazardous subs’tanees’.5 as defined at RCW 70.105D.020(5).

2. Based upon all factors known to Ecology, a “release” or “threatened release” of
“hazardous substance(s)” as defined in RCW 70.‘105D.0‘20(20) and RCW 70.105D.020(7),
respectively, has occurred at the Site. |

3. Based upon credlble evidence, Ecology issued a potenually 11ab1e pex son status
: letter to Port of Gmays Ha.tbor dated November g, 1993 puxsuant to RCW 70 105D 040

020(16) a:ad WAC 173- 340306 After p10v1d111g for notice and opportumty for comment
IeV1eW111g any comments subm1tfed and concludmg that erechble évidénce suppoxfed a ﬁndmg
of poteritial labilify; Ecofogy issued a deterthination that Port of G:tays Harbor is a potentlally
liable person: (PLP): under RG_W. 70.105D:040 ‘aiid notified Poit: of Grays Harbor of: this
determination by letter dated Decembet 17, 2003 | - e g

4]_:{: Puxsuant to RCW 70. 105D 030(1) and 050(1) Ecology may require PLPs to

mvestlgate or conduct othex Iemedlal actlons Wlth Iespect to any IeIease or thleatened Ielease of

ke ...‘ -i
SE &

haza1 dous substances whenever 1t beheves such action to, be in the pubhc mterest Based on the

fozegomg facts Ecology beheves the Iemedlal aetlens quuned by tl'us OIdeI are in the pubhe

mtetest
5. “Urder WAC 173-340:430, an interim action is a remedial action that is

~ technically necessary to reduce: a threat to huma.n health or the environment by eliminating or
a problem tha‘g may beeqm_e subs’gan{;lally wotse or cost _su_bstanti_ally more, to address if the
Iernedlal acﬁon is delayed o1 that 1s needed to p10v1de for compleuon of a site hazard

assessment Iemedlal mvest1gat10n/fea31b111ty study or design ofa cIeanup action.

VII. WORK TO BE PERFORMED
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Based on the Findings of Fact and Ecology Determinations, it is hereby ordered that Port
of Grays Haxbm take the fol]owmg remedial actlons at the Slte and that these actions be
_conducted in accordance with Chaptel 173-340 WAC unless othermse spec1ﬁcally pxov1ded for

heIem

1. A remedial investigation will be coripleted by summarizing existing

_ env:ironrnéntal and hydrogeologic data, evaiuéting existing environtndntal conditions by
moludmg contammant fate/tr a.nsport concepts attenuatlon pax ameters and othe: apphcable
zemedlal 1nvest1gat10n ﬁndmgs ThlS Wﬂl also mcIude evalua’non of hﬁdr ogeologm cond1t1ons
usmg emstmg data,, mcludmg ﬁeld aqulfer testmg for gtoundwatex ﬂow Velomty, pelmeablllty

~ aﬂd transmissivity, and groundwater gradient and direction. A site conceptual model as well as
-contaminant fate and transport modéling will .bé developed using cbncépts and criteria |
associated with environmental and hydrégedlogi& conditions,

s 2 W1th1n nmety (90) days of" xecewmg all 3113.1}"[103.1 data, submlt to Ecology

for Iewew a dxaft Iemedlal mvestxgatlon Ieport Ecology s comments on the dlaft Iepoxt shall be

. . i
_!_,ﬂ'\;,l

mcoxpoxated mto a fmal Iemedlal mvestlgatlon Iepoxt W1thm thnty (3 0) days of the comments
-3, Within sixty (60) days of the approval of the remedial investigation report, the
- Port of Grays Harbor will be required to submit a work plan with a schedule to
implement the work plan for a feasibility study (FS), per the requirements of Chapter
' #173:340 WAC. Upon approval by Ecology of'tﬁél‘?s wdxkpl'aﬁ?"ihé FS shall bé *

o pexfoxmed and 2 F S repozt will be submltted for Ecology S Teview and appx oval
Ecology’s comments on the dzaft FS Ieport shaII be mcozpoxated mto a Fmal F S Repoxt
within thirty (3 0) days of the comments.

a) The feasibility study will be written using the site conceptual model

and assembling a list ofapplicable remedial technologies for consideration at the
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I
R
P

Site. This will include a detailed analysis of each téchnology in relation to the
known Site conditions. Based on the findings of the fedsibility study analysis and
the remedial inves;figation_, pilot testing‘ O:f_'selected technologies will be performed
to support the selection and design of a remedial t-_e;c;;_hnolo gy. The aiaprOpriate
technologies will be selected and assembled into applicable remedial alternatives
for consideration; and a preferred I‘E:medi-ﬂ alternative will be selected and the

analysis presented in a written report.

4 Wlthm sixty (60) days aﬁex completlon and apploval of the FS Ecology shall

—__" T drafc ;8 Cfeanup Acfﬁ)n Plﬁ.n (CAP) 105 Sat‘lsfy the requuements of WAC 173-340- 400

S...... After public review and comment, the diaft CAP will be finalized by Ecology.

T o T e ey, TOTEEYS
H é

Ecology and the Port of Grays Harbor will enter into discggs“inogi for a consent decree or,

agreed order as determined by the parties hereto or an enforcement order as determined
VianfUAETE T e e P T RCHIC TR F_.,‘,;i)" R e Eily TUELARL IR ER R R R, R

” by Ecology to design, constmcf 0perate and monitor the selected cleanup

6. In accoxdance w1th WAC 173 340~84O(5)2 envnonmental samplmg data shall be

<~<.‘.— ey
sELE el - et

Submltted on paper WIthln ten ( 10) Workmg days of Iecelpt ﬁom the Iaboxatory |
, 7 Once app:oved or modlﬁed and appxoved n wntmg by Ecology, all Ecology

appzoved submlttals are mcorporated by Iefel ence and become enfoxceable parts of ﬂ’llS Order as

1fsetf01thhe1em L : Ly

' 8. - The Pozt of G‘L&YS HaIbOI Shall pIOVide 2 Wntten monthly progress Iep01t which

Wﬂl mclude the follomng

®
o

aotlvmes that happened in the past month;

actlvztles planned f01 the next month _

a Wntten summary of all lab data quur_red by this Ordex and ,

all lab data required by this OIdeI or qu_uested by Ecology shall be pxov1ded in an

Ecology-approved electronic format (see Section G).
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This progress report frequency may be revised by Ecology if adequate justification is provided
by the Port of Grays Harbor, or if Ecolo gy provides jnstiﬁcation fora change.;

| 9. If, at any time after the thst exchange of comments on drafts, Ecology determines
that msufﬂc1ent progress is belng made in the preparation of any of the dehvexables required by

this | sectron, Ecology n_t’ay complete‘and issue the final deliverable.

VII. TERMS AND CONDITIONS OF ORDER
A. Public Notices
RCW 70.105D.030(2)(a) requires that, at a minimum, this Order be subject to concuirent
pubhcnotlce Ecologyshall bé Iespon81ble for pxov1d1ng s‘uch pubhc notlce and t'es;'érvcs the

considerations whlch mdlcate t0 EcoIo gy ‘that th Of der is madequate of 1mp1 OpeI in any lespect

e

B. " Remedlal Action Costs #
" Port of Gisy$ Harbor 'SHAIl pay 1o Ecology Costs ificitred by Ecologypursuant to this

Order and™consistent ‘with’ WAC 173 340 550(2) These costs shall mclude work

| perfonned by Ecology ot its. contt actors f01 or on, the S1te under Chaptet 70. 105D RCW,
including remechal acttons and Order preparatton, negot1at1on overstght :fand

o adn:nmstra‘non These costs shall ‘include work perfoxmed both leOI to and subsequent to
£ the 1ssuance of the Order.” Poxt of Gtays Hatboz shiall pay the quuned amount w1th1n
ninety (90) days of reccmng from Ecology an itemized statement of costs that mcludes a
"summaxy of costs mcmxed an 1dent1ﬁcat10n of tnvolved staff and the amount of tlme
spent by involved staff members on the pIOJect A gene1a1 deSCIlptlon statement of WOIk
performed will be provided upon quuest Itemlzed statements shall be plepaled
quarterly. Pursuant to WAC 173-340- 550(4) failtire to pay Ecology s COStS Wlthm ninety
(90) days of receipt of the ttetojzed stateriént of costs Will result m intexest chax'ges at the

tate of twelve percent (12%) per annum, compotnded monthly.
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C.

Ecology hereby reseives its right to place a lien on the Site property consistent with
Substitute Senate Bill (SSB) 5449, passed in the 2005 legislative session. Ecology may
file a lien against property in order to recover Ecology’s investigative and remedial action

costs when Ecology is unable to recover these costs from a liable party. For more

information regarding - this = . new law, see
http://veww leg.wa.gov/wsladm/billinfo 1/dspBillSummary.cfm?billnumber=5449

 Hiiplemientation of Rémedial Action

Except where necessary to abate an emergency situation, Port of Grays Harbor shall:not

#perform any remedial actions at the Site outside those remedial actions required by this Order,

unless Ecology concurs,; in:writing; with sich additional rémedial actions: -

D. "

' Designatéd Project Cootdinators "’

The project coordinator for Ecology is:

Guy Barrett
Department of Ecology )
. ,-.SouthwestRegmnalOfﬁce F e i .
PO Box 47775 : '
S o Laceyy WA 98504*_-7‘7755 TS T FRTEE S SIS

w2 The project coordinator forPort of Grays Harboris:: e -0 i

Leona:td Barnes

" Port of Grays Harbér

PO Box 660 ' u B - -
Aberdeen WA 98520 I s T

Ihe pIQ] ject cooxdmator (s) shall be xesponsﬂale for ovexseemg the unplementatlon of tlns.

-‘,-‘:- Vo

Order Ihe Ecology proje ect coordmatm Wﬂl be Ecolo gy s deSIgnated Iepzesentatwe f01 the Slte.

: T9 the maximum extfé.@tpo.ﬁslbl@; communications b@ﬁ.’v:@@zl Ecology and Port of Grays Harbor,

and all documents, including reports, approvals, and other correspondence concerning the

activities performed pursuant to the terms and conditions of this Order shall be directed through

the project coordinatoi(s).
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Ecology and Poit of Grays Harbor may change their respective project coordinator, but
must provide ten (10) days advance written notification of the change to the other party. -
E. Performance .

All work performed pursuant to this Order shall be under the direction and supervision,
as necessary, of a licensed professional engineér or licensed hydrogeologist, or equivalent as
approved by Ecology, with experience and expertise in hazardous waste site investigation and
cleanup. Port of Grays Harbor shall notify Ecology in writing of the identity of such engineer(s),
or hydrogeologist(s), o1 others, and of any contractors and subcontractors. to be used in carrying
.out'the terms of this Or‘de;;;iniadvance of their involvemeént at the Site. .

- Any constiuction work peiformed pursuant to the Order shall be under the supervision:of
a professional engineer or a- qualified: technician under the direct supervision of a proféssional,
- engineer. The professional engineer must be registered. in, the, State «of Washington, except as

provided in RCW 18.43.130. i

F. Access

Ecology or any Ecology authoxized I'epr'esentaﬁiféééﬁélfhiﬁ}f e_full authonty to enter

and fieely move about ail propetty at the Site that Port of Giays. Haxbox ither owns, controls, or

has access nghts to at all reasonable times’ for the plitposes’ of;: infer alia: mspectmg records, -

i '-=-‘ BExY

operation logs, and contracts related to the work being peIfOIme pu:tsuant to this Order;

reviewing Port of Grays Harbor’s progress in catrying out. the;terms'df thlS 'O_I‘der; conducting
such tests or colIec’ung such samples as Ecology may deem necessaxy, usmg a camexa, sound
Iecoxdmg, or otheI documentary type eqmpment to reconi work done puxsuant to T:hlS Oldex and
venfymg tllle data submltted to Ecology by Poxt of G*xays HEIbOI P01t of GIays Haxbor shall
méake all reasonable efforts o secure dccess 11ghts for those properties ‘within the Sits not owned
or controlledby- Port of Grays Harbot ‘whete temedial activities: ot investigations will be
performed pursuant to this Order.: Ecology or any Ecology authotized I'epresentative shall give
reasonable notice before entering any Site property owned or controlled by Port of Grays Harbor

unless an emergency prevents such notice. All peisons who access the Site pursuant to this
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paragraph shall comply with the approved health and safety plan, if any. Ecology employees and
their 1'epIesenté.tive shall not be required to sign any release or waiver as a condition of"site
property access.
G.  Sampling, Data Submittal, and Availability

With respect to the implementation: of this Order, Port of Gi‘ays Harbor shall make the
resulis of all sampling, laboratory reports; and/or test results generated by it of on its behalf
available to Ecology. Pursuantto WAC 173-340-840(5), all sampling data shall be-$ubmitted to
Ecology in both printed and electronic formats inaccordance with' Séction: VII (Work to be
Performied), Ecology’s Toxics Cléanup Progiam Policy 840 ‘(Data Submittal Requiremvents),
and/of any subséciuent procedures spécified by Ecology for data submittal. : ’

If reqﬁeéted by Ecology; POIt of Grays Harbor:shall allow. split or duplio'at_e samples to'be
taken by Ecology and/orits authorized represesitative of any samples collected by ?ott"’of Grays |
Hzitbor pursuant to implementation of this' Order: * ].E-”éit'of% Grays Harbor ‘shall notify Ecoldgy
seven (7) days in ddvance of any samplé collection or work atctivity at:thé Site. Ecology shall,
‘u_pon fequest, allow sblit or duplicate samples of any lsample's collected by Ecology pursuant to

the+implementation: of this."Qrder to be' taken by Portof Grays: Hatbor ot its authorized

- reptesentative- provided it- does not intérferé with Etology’s'sampling! - Without limitation 6n-

Ecology’s rights under Section VIILF. of this Order; Ecology shall notify Port of Grays Harbor
prior to any sample collection activity unless an-‘emergency prevents such notice:
In accordance with WAC 173-340-830(2)(a), all hazardous substancé analysés shall be
conducted by a laboratory accredited under Chapter 173-50 WAC for the specific analyses to be
conducted, unless otherwise approved by Ecology.

H.  Public Participation |

A public participation plan is required for this Site. Ecology shall review any existing
public paltiéipation plan to determine its continued appropriatenéss and whether it requizes
amendment, or if no plan exists, Ecology shall develop & public participation: plan alone or in

conjunction with Port of Grays Harbor.
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Ecology shall maintain the responsibility for public participation at the Site. However,
Port of Grays Harbor shali-coopeiate with Ecology, and shall: |

1. If agreed to by Ecology, de\}_elop appropriate mailing list, prepare drafts of public
notices and fact sheets at important stages of the remedial action, such as the submissjon of work
plans, remedial investigation/feasibility stidy reports, cleanup action plans, and engineering
design reports: As appropriate, Ecology will edit, finalize, and disuibtite such fact sheets and
preparé- and distribute public notices ‘'of Ecology's presentations and meetings; -

| 2. . Notify Ecology's project coordinator prior to any: of the following: the issuance of

all: press releases; distribution of faét sheets; performance of ‘other outfeach activities; meetings
with the interested public: apd/brlq@k governihents: - Likewise; ‘Ecology- shall: notify: Pgif of
Grays Harbor prior: to fhe issuance of all:press releases and fféct— sheets, and before Ii;qetings vﬁth |
the inferested pﬁblic_. and local governments: - For all press relefs;!s'e's;'- faet sheets; meetings; and
other outreach ¢fforts by -P.;Ortl of Grays Harbor that do not receive piior Ecology approval, Port
of Grays Harbor shall T'ele_aﬂy indicate to its audiénce that the press release; fact sheet, meeﬁhg,

e +:3i L. Whentequested by-=Ecclogy;_ participate:in public present'ations on the progress-of

the remedial action at the Site. Participation may be through attenidance -at. public. meetings to——

7
s b

assist in answering questions; of as a presentet;y : 1"
4. When 1equested by:Ecology; arrange and/or continue _i}_:}fonhation repositories to
“be located at the following locations:
(@ Westport City Hall:
506 North Montesano Street, Westport; WA
(b)  Ecology's Southwest Regional Office |
300 Desmond Drive, Lacey, WA
At a minimum, copies of all public notices, fact sheets; and press releases; all quality assured

monitoring data; remedial action plans and reports; supplemental remedial planning documents,
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and all other similar documents relating to performance of the remedial action required by this
Order shall be promptly placed in these repositories.
I Retention of Re¢ords -

During the pendency of this Order and for ten (10) years fiom the date of completion of
work performed pursuant to this Order, Port of Grays Harbor shall preserve all records, 1epotts,
documents, and underlying data in its possession relevant .to the implementatione'of.this Order
and shall insert a'similar récord I‘eten’;ion réquirement into all contracts with project contractors
and subcontractors, Upon request of Ecology; Pott of Grays Harbor shall maké all recoids
available to Ecology and-allow access for teview within a réasonable time.

s0d
i3

iF% U Reésolation of Disprtes |

1. In the event a dispute arises as to an approval, disapproval; ptoposed change, o1
other decision or action by Ecology's pioject coordinator; or an itémized billing staternent under
Section VIILB (Remedial Action Costs), the Parties shall utilize the disputeresolution jSI’oéedm'e
set forth below. |
s woeto (@)t o Upon réceipt of the Ecology: project cobfdiiiétdﬂsﬂééisioﬁ or the itemized

billing statement, Port of Grays Harbor has fourteen (14) days within which'to hotify Ecology's

—project doordinator ofits ‘objection to the décision or itemized stafenent: 2 & =+

“ (by :* The Parties' project coordinators shall thén confet in'an effort to resolve
the dispute. If the project cootdinators cannot resolve the:di‘spute' Within fourtéen (14): ddys;
‘Bcology's project coordinator shall issue a written decision: -

(¢)  Port of Grays Harbor may then requeést Ecology management review of
the decision. This request‘shali be submitted in writing to the Southwest Regioh Toxics Cleanup
Section Manager Wlth]ll seven (7) days of ieceipt of Ecology's project coordinator's decision.

(d)° The Section Manager shall condict a review of the dispute and shall
endeavor to issue a written decision regarding the dispute within sixty (60) days of Port of Grays

Harbor's request for review. The Section Manager's decision shall be Ecology's final decision on

the disputed matter.
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2. The Parties agree to only utilize the dispute resohition process in good faith and
agree to expedite, to the extent possible, the disputé resolution pro_ceés whenever it is used.

3. Implementation of these dispute resolution procedures shall not provide a basis
for delay of any activities required in this Order; unless Ecology agrees in writing fo a schedule
extensior.

K Extension of Schedule
I. - An extension of schedule shall be granté_d only when-a request for an extension is

submitted in a timely fashion, generally at least. thirty (30) days prior to expiration: of'the
deadline for which the extension is:requested, and good cause exists for granting the extension.
All extensions shall be requested in wiiting. The request shall specify,the Lll‘e_as_gn(._s). the extension
is needed. The request Shalil'specify-: ;J :
s8¢, (@) 11 The deadline that is sought to be extended; -
- v:(b):: - The length of the extension sought; ; - .+
(c) The reason(s) for the extension; and

- Foak e _(d)'. -Any related deadline.or schedule? that would be affected if the extension were

[ glanted ¢ IR TR e FEEETE - is : T el - a(; .
2 . The ,buxden;shafl,l;befqn,]@!ort,,of',Grays,Haerr:ftor de;r_ngilstcajté to:the. satisfactioh of

Ecology that the request for: such: extension has been submitted in a titely fashion and that good
:C@u_sciexi_sts--fqlg:granting the extension; Good cause includes, but is n_of limited to::
(a) Circumstances beyond the:reasonable control and despite. the due-diligence of
- Port: of Grays: Harbor-including, delays : caused : by. unrelated third parties or
Ecology, such as (but not limited to) delays by Eco_l__()gy_ in reviewing, approving,
or modifying documents submitted By Port of Grays Harbor; or
(b) Acts of God, including fire, flood; blizzérd, extreme temperatures, storm, or other
unévo_idabie casualty; or

(¢)  Endangerment as described in Section VIILM. of this Order.
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However, neither increased costs of petformance of the terms of this Order nor changed
ecoﬁomic circumstances shall be considered circumstances beyond the reasonable control of Port
of Grays Harbor.

3. Ecology shall act upon any wiitten request for extension in a timely fashion.
Ecology shall give Port of Grays Harbor wiitten notificationr in a timely fashion of any
extensions granted pursuant to the Order. A requested extension: shall not be effective until
approved by Ecology. Unless the exténsion is a substantial change; it shall not be necessary to
amend this Order pursuant to Section VIILL when a schedule exténsion is granted.

SRR : M ;\n extension shall only be granted for such period: of time as Ecology détermines
/is reasonable under the citcumstahces: Ecology may giant schiedule extensions éxceeding ninety |
(90) days only as aresult:of: ~ -1« v

{a)y” Delays in the issuance: of a: netessary: permit: which-was applied for in-a timely

_ | manner;‘ - -
& (b  Otheér citcumstanées deetiied exceptional or extraordindry by Edology; of’ i

& (¢) -Endangerment as described in Sectiofi VIIEM of this Order.*

1. Amendment of Order

petfdhied withottt formally atiiending:this Order: Minor changes will be documentéd in writinig
by Ecology withiti seven (7) dédys of verbal agreement.

s +i + Bxcept as provided in Sectioh VIILN of thig Order; substantial ‘changes to the woik to be
performed shall require formal amendment of this Order. ‘This Order may only ‘be formally
amended by the written- consent of both Ecology and Poit of Grays Harbor. Port of Grays
“Harbor shall submit a written request for arhendment to Ecology for approval.  Ecology: shall
indicate its approval or disapproval in writing and in a timely mannér after the writtén request for
amendment is recéived. If the amendment to the Order represents a substantial change, Ecology

will provide additional public notice and opportunity to comument. If Ecology does not agreg to a

- The"project * coordinators may- verbally- agtee - to- minot*chianges ‘fo_the wortk to be
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prdposed amendment, the disagreement may be addressed throﬁgh the dispute resolution
procedures described in Section VIILJ. of this Otder.
M.  Endangerment

- In the event Ecology determines that any activity being performed at the Site is creating
- ot has the potential :to create a danger to human health or the environment on or surrounding the
Site, Ecology may direct Port of Grays Harbor to cease such activities for such period of time as
it deems necessary to abate the danger. Port of Grays Harbor: shall immediately comply with
such direction, o

- If;. for dny reason; Port of Giays Haibor determines that any. activity being perfo;med at
the Site is creating or has the po.tenﬁal to create a danger to human health or the environment,
Port of Grays Harbor may cease such activities. Port of Grays Harbor: shal; notify Ecology’s
project coordinator as seon as possible,-hut: no later than: twenty-four (:24)-1191;11‘5 after making
such determination or ceasing such activities. Upon Ecology’s direction: Port of Grays Harbor
shall provide Ecology with documentation of the basis for the determination of cessation of such

activities. If Ecology disagrees with.Port of Grays Harbor’s cessation of activities, it may direct

s
s

Port of Grays Harbor to resume such activities.

¢+ .IE Ecology concurs-with ororders a work:stoppage pursuant to this sectionz:Port of Grays... .

-Haibér’s obligations with. respect to the “ceased ‘ac'ti_Vi,ti;c‘,S,_ shiall: be - suspénded  until Ecology
determines the danger is abated, and the time for;peiformance of:suich activities; as well as the
-time for any:other work: dependent upon such activities, shall. be extenided for such period of time
as Ecology determines is reasonablé under the circumstances. ..
Nothing in this Qrcie_r shall limit the authority.: of Ecology, its: employees, agents, o1

,Q_c)'_ntxac'tors_ to take or require appiopriate action in the event of an emergency.
N, Reservation of Rights

. This Order is not a setflement under Chapter 70.105D RCW. Ecology's signature on this
.Order in no way coristitutes a covenant not to sue or a compromise of any Ecology rights ot

authority. Ecology will not, however, bring an action against Port of Grays Harbor to recover
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remedial action costs paid to and received by Ecology under this Order. In addition, Ecology
will not take additional enfotcement actions against Port of Grays Harbor regarding remedial
actions required by this Oxder, provided Port of Grays Harbor complies with this Order.

Ecology nevertheless reserves its rights under Chapter 70:105D RCW, including the right
to require additional or different remedial actions at the Site should it deem such actions
necessary to protect human Health and the environment, and to issue ;')rders requiring ‘such
remedial actions: Ecology also resérves all rights tegarding the injury to, destm‘ct'mﬁ of, or loss
of natural resources resulting from the ‘release o1 threaiened release of hazardous substances at
« the Site,

70: ¢ Transfér of Tutevest in Property

- No voluntary conveyance or telinquishment of title, éasement; léasthold; or other ifiterest
ir aﬁyipmﬁon of the-Sife shall be consummated by Port of Grays Harborwithout provisioh: for
continted implementation of‘all requirenients of this Order ‘and impleméntation of any remedial
* detions found to be necessary a5 resultofthis Order. - = a7

‘Prior to Port of Grays: Haibor’ s transfer’ of any-interest in'all or any portion of the Site,

and during the effective period of this Order; Portrof Giays Harbor shall provide a copy of this

~ Order upon any: prospectivé purchaser;: lessée; transferec; assigiiee: ot other successoriinisaid

iﬁterest;i and, at'least thirty (30):days prior to any transfét; Port of Grays:Haibor shall Ifoﬁfy
Ecology of said transfér. Upon transfer of any interest, Port of Grays Harbor: shall restrict uses
and dctivities to those consistent with this Order and notify all tradsferees of the restrictions on
the use of the propeity.
P.  Compliance with Applicable Laws

L. All actions carried: out by Pott- of Grays Harbor pursiant to this Order shall be
done in accordance with' all applicable federal,’ state;: and - local requirements, including
réquirements to Gbtain necessaty permits, except ds provided in RCW 70:105D.090. A list of the

réquired permits known at the time of éniry of this Order have been included in Exhibit B:
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2. Pursuant to RCW 70.105D.090(1), Defendant is exempt from the procedural
requirements of Chapters 70.94, 70.95, 70.105, 77.55, 90.48, and 90.58 RCW and of any laws
requiting o authorizing local government pexmjts:- or approvals. - However, Defendant shall
comply with the substantive requirements of such permits or approvalis‘. A list of such permits
and approvals and/or the substantiye- requitements of those permits and approvals as they are
known to be applicable at the time of entry of this Order, have been included in Exhibit C.

Port of Grays Harbor has a continuing obligation to determine whether additional pérmits
or approvals addressed in REW 70.105D.090(1) would otherwise be required for the remedial
action under this Order. In the event either Ecology or Port of Grays Harbor determines that
additional petmits or approvals addressed in RCW 70105D090(1) :_x_gypylgQ‘ghgmzjseﬂb__eg_requhed
for- the remedial action: under this Order, :it shall: promptly notify the other party of its
determination. - Ecology: shall; determine whethei: Ecology. or: Port. of: Grays: Hatbor shall be
responsible to cox_itac;t, the appropriate state and/or local agencies: JIf Ecology so requites, Port of
Grays Haibor shall promptly consuit with the app_xbpﬁate.‘- state and/or:local agencies and provide
Ecology with written documentation: from:those agencies of: the: substantive: réquirements those

-agencies be_]iévev are: applicablg zto- the- remediali-action: : Ecology -shall:: make; the, final

. ,(i?femlinaﬁongﬂnihc,,additig;ra,'of_.llé;.Substam;iva;rc@il'emﬁntsf: that. must: be: met-by:-Port of Grays ..

ﬂalbot‘ and on how Port of Grays Harbor must meet those requitemerits. Eeology shall inform
Port: of. Grays Harbor in writing of .thcsé requirements. ;. Once. establi§1_1¢d; by Ecology, the
" additional 1'equi;'ements shaﬂ,- be enforeeable reéquirements; of this Order. Port of Grays Harbor
shall not begin ot continue the remedial action potentially subject to the additional requirements
until Ecology makes its final deteriminatiort. .
Ecology shall ensure that notice and opportunity for comment is provided to the public
and appropriate agencies prior to establishing the substantive requirements under this section:
3. Pursyant to RCW..70.105D.0690(2). in the evert - Ecology determines that the
exemption from éomplying wﬂh the procédural requirements of ,ﬂJC‘, laws referenced in RCW

70.105D.090(1) would result in the loss of abi)x’oval from a federal agency which is necessary for
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the state to administer any federal law, the exemption shall not apply and Port of Grays Harbor
shall comply with both the procedural and substantive requirements of the laws referenced in
RCW 70.105D.090(1), including any requirements to obtain permits.

Q. Land Use Restrictions
The Port of Giays Harbor shall record a Restrictive Covenant (example m Exhibit D)
with the office of the Grays Harbor County Auditor within ten (10) days of the
completion of the 1émedial action. The Restrictive Covenant shall restrict: future uses of
the Site. The Port of Grays i—Iarbor shall provide Ecology with a copy of the'recorded
7+ Restrictive Covenant within thirty (30)-days of the recording date.
Ri+ ' Financial Assuranceés
“r+  Pursuant to WAC 173:340.440(11), the Port of Grays Harbor shall maintain- sufficient
and-adequate financial assurance rechanisms t6 cover all-costs aéédciated with the:operatiof and
maintenance of the remedial: action. at the * Site,  including: instititidhal - controls;:compliance
mopifering; and cotrective measnres; EEEE S s TR
‘iz Within sixty (60) days of the efféctive date of this Order; the Port of Grays Harbor-shall

sibmit to Bcology: for review and approval an estimate of thé costs that it will ificur in cartyitip

__out:the terms ofithis Ordér, including opeiation and: inaintenante; and: complianée monitoiing,

Within SIXty (60) days after Ecology approves the aforementionéd: cost estimate, the Port of
Grays Harbor shall provide proof of financial assurances sufficient to cover all: such. costs in'a
form acceptable to Ecology.
@ The Port of G%tays Harbor shall: adjust the financial assutance coverage and provide -
Ecology’s project coordinator with documeéntation of the updated financial assurance for:: _
:1,°  Inflation; annually, within thitty (30) days of the anniversary date of the entty of
this: Order; or if applicable, the modified anniversary date es'tabﬁ"sﬁed: in accoidance’ with this
Section, or if épplicable,i ninety (90) days after the close of the Port of Grays Harbor's fiscal year

if the financial test or corporate guarantee is used, and
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2. Changes in cost estimates, within thirty (30) days of issuance of Bcology’s
approval of a modification or revision to the cleanup action plan (CAP) that result in increases to
 the cost or expected duration of remedial actions. Any adjustménts for inflation since the most
recent preceding anniversary date shall be made concurrent with adjustments for changes in cost
estimates. The issuance of Ecology’s approval of a revised or modit_'ied CAP will revise the
anniversary date establisﬁéd under this Section to become the date of issuance of such revised or
modified CAP. .
Si . Periodic Review .

As remedial action, including groundwater monitoring, continues at the Site, the Parties
agree to review the progress of remedial action at the Site, and to review the data accumulated as
a result of monitoring the Sitc as Qﬁen as is riecessary and appropriate undet the circumstances.
i At least every five (5) vears after the initiation of cleanup action at the Site the Parties shall ineet
to discuss the status of the Site and the.need, if any, for further remedial dction at the Site. At
least ninety (90) days prior to each periodic revicw, the Port of Grays Harbor: shall submit a
teport to Ecology that documents whether human health and the environment are being protected

basedon the factors set-forth in WAC -113-:340-420(4).‘ ‘Ecology reserves: the 1ight to require

furthei remedial action at the Site under appropriate eircumstances. This:provision shall remain . "

“in effect for the duration of'tl}is Order.- = :
‘Tt - - Indemnification -

Port of Grays Harbor agrees to indemnify and save and hold the State of Washjngt_on, its
employces, and agents harmless from any: and: all claims or causes of action for death or injuries
to persons or for loss or damage to property atising from or on account of acts or omissions of
Port .of Grays Harbor, its officers; employces, agents;, or contractors in entering into and
implementing. this Order. However, the Port, of Grays Harbor shall not indemnify the State of
Washington nor save noi hold its employees and agents harmless ﬁom any claims or causes of
action arising out of the .ﬁégﬁgent acts or omissions of the State of Washington, or the employees

or agents of the State, in implementing the activities pursuant to this Order.
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V. SATISFACTION OF ORDER
The provisions of this Order shall be deemed satisfied upon Port of Grays Harbor’s

receipt of written nofification from Ecology that Port of Grays Harbor has completed the
remedial activity required by this Order, as amended by any modifications, and that the Port of
Grays Hatbor has complied with all other provisions of this Agreed Order.

IX. ENFORCEMENT
Pursuant to RCW 70.105D.050, this Order may be enforced as follows:

1. The Attorney General may bring an action to enforce this Order in a state or
federal court. |
2. The Attorney General may seek, by filing an action, if necessary, to recover

amounts spent by Ecology for rtemedial actions and orders related to the Site.
3. In the event Port of Grays Harbor refuses, without sufficient cause, fo comply
with any term of this Ordet, Port of Grays Harbor will be liable for:
(@) Up to three (3) times the amount of any éosts incurred by the State of
Washington as a result of its refusal to comply; and |
(b)  Civil penalties of up to $25,000 per day for each day it refuses to comply.
4. This Order is not appealable to the Washington Pollution COi‘_ltI'oI Hearings Board.

-

~——This-Order may:be reviewed only-as- provided under RCW 70.105D,060. -

Effective date of this Orde: Se ‘p‘f’“ 2 {/ 2006
PORT OF GRAYS HARBOR STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY

*/é'v /% Zbé — | ﬂf/&b /éx—«
/ Gazyéﬁ elson Rebecca Lawson '

Exectitive Director ~ Section Manager

PO Box 660 ‘ )

Aberdeen, WA Toxics Cleanup Program

(360) 533-9515 Southwest Regional Office

(360) 407-6241
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EXHIBIT B

Hungry Whale Permits

o Sireet Use Permit — City of Westport

» Notice of Intent for Well Installation/Decommissioning - Washington State Dept.

of Ecology







EXHIBIT C

The known permits and rules that are pertinent to this Order and their respective
substantive requirements aie listed below A contact and phone number are provided for
the state agency or local government that would typically administer each permit or
applicable regulation. Ecology will make a final determination regarding which
substantive requirements will apply in situations where requirements conflict.

Permits pertinent fo this action:

1. Street Use Permit - City of Westport
2. Notice oflntent for Well Installation — Washington State Dept. of Ecology

Other regulations pestinent to this action:

1. City of Westport Street Use Permit (Contact: Greg Barnes, 360-268-9091)
 Pussuant to RCW 35A 47.030 & 040, petitioners must be granted the right
and authority to enter the right of way of the City road, street, alley, public
place of structure to conduct approved work. '
2. Notice of Intent to Install, Ecology (Contact: Igot Vern, 360-407-0281)
¢ The propetty owner, owner’s agent, or water well operator shall notify the
department of their intent to begin well construction, reconstruction-
alteration, or decommissioning procedures at least seventy-two hours
before starting work.

3. State of Washington, Hazardous Waste Management, Ecology (Contact: Joe

Cason, 360-407-6360)

s The remedial action shall provide for management or disposal of
dangerous wastes of hazardous wastes in a manner in compliance with
regulations under Chapter 173-303 WAC. Wastes shall be designated and
managed in compliance with the site work plans. Hazardous waste

- manifests shall be used to track the transfer and dlsposal of hazardous

wastes.

4. State of Washington, Minimum Standards for Constriction and Maintenance of
Wells, Chapter 173-160 WAC, Ecology (Contact Igor Vern, 360-407-0281)
e The investigation shall use the minimum standards established under this
chapter to construct and decommission wells.

5. Washjngtoﬁ Industrial Safety and Health Act (WISHA), Chapter 49.17 RCW




» WISTHA requires employeis to provide safe and healthful workplaces for
all employees. It gives L.&I the responsibility to establish and enforce
workplace safety and health rules. (Contact 360-533-8200)
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RESTRICTIVE COVENANT

[NAME OF PROPERTY bWNER, AND NAME OF PROPERTY]

This Declaf;tion of Restrictive Covenant is made pursuant to
RCW 70;105D“030(1)(f) and (g) and WAC 173-340-440"by [NAME OF
EROPERTY OWNER], its successors and assigns, and the State of
Washington Department of Ecology, its suceessors and assigns
(hereafter "Ecolbgy")ﬂ

An independent remedial action (hereafter "Rgmedial Action™)
~occurred at the propsrty that is'the subject of ‘this Reétrictive'
Covenant:* The RémedialfACtibn‘cbhducféd'a?*the?pibgéfty'is;* Pl
described in the following: document [s]:% [INSERT THE: DATE AND
TITLE FOR FACH DOCUMENT® LISTED INCLUDING THE NAME OF THE PERSON ;
OR BU%IJNESSV WHO PREPARED :THE DOCUMENT (S)T: * [THIS or THRSE] < ° |
document [8] [1$: 0% ARE} én filé'atchology's [SWRO, NWRO, ERO; or

5

CRO} E o - | & . SR ’ P ' . o

HHfftbtSeledt: the appropriate scenarid for the' Broperty- s

¥

SCENARTO 1:.

¢

This: Restrictive Covenant fsﬂreqUEred,bébauSéfthé Remédial
Action resulted in residual conceéntrations of' [SPECIFICARLY: LIST
SUBSTANCE {S}] WQiChfexcéed the quel'ToxicS-Gontrol"Act Method |
[LIST APPLICABLE METHOD A OR B] Residential Cleanup Level (s) for

[SOIL, GROUNDWATER, ETC.] establisﬁed under WAC 173-340-.

! The term ‘document’ means reports prepared regarding the remedial ‘action as
well as Ecology’s NFA letter.

Created 9/17/97
Modl 1c.doc
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++++and/or++++

SCENARIO 2:

'This Restrictive Covenant is required because a conditional
point of compliance has been established for [SOIL, GROUNDWATER,

ETC.].

SCENARIO 3:

If the Rémedial Action does not fit within Scenarios 1
and/or 2 and you believe. that the property still needs a
Restrictive Covenant, contaect the AG's oﬁfiGeQ
+++++++++++++}4+++++++++{++$+++f+++++++++++¢++$+%+++f+++%+¢+¢+++¢

The ﬁndersigﬁed;;[NAME;OF-PRQPERTf;OWNER},iisﬁthegfeezOWneﬁ»
of real pfopértyw(héxeafter=SErOPerty?l in the Colunty  of [NAME:OF
COUNTY];::State of Waéhington; that'iswsubjéCtEﬁthhis Restrictive -
€ovenant. ’The Property is,}egally=describedﬁ{ﬁs FOLLOWS: (insert
legal description language)] -or- [IN ATTACHMENT A OF THIS

RESTRICTIVE :GOVENANT AND MADE A PART:HEREOF: BY REFERENCE' (attach

f e
BRI

document cqhtaining legai déscription)]. |
[NAME OF: PROPERTY OWNERj makes the following deolaratibn as
to.limitationg; reéfrictions,‘and uses torwhicﬁrthe:Eroperty may
be put and specifies that such declaratiQRsthall constitute
covenants to run with the land; as provided by:law and shall be
binding on all parties and all persons claiming under them,

including all current and future owners of any portion of.or

interest in the Property (hereafter "Owner™).

Created 9/17/97
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Section 1. (This Section must describe with particularity the
restrictions to be placed on the property.) L

1. . If the property was remediated to Industrial Cleanup
Standards use the following .sentence: "The Property shall be used
only for traditiéndl industrial uses, as. described :in RCW
70"105D“020(23) anid defined in and allowed under the [CITY -or—
COUNTY] of [ , | 's] zoning-;egulations codified in'
the [OFFICIAL NAME OF ZONING REGULATION] as of theidate of this

Restrictivefcbvepanﬁw"

2. If the groundwater contains hazardous:substances above
Method A orn B Residential Cleanup Levels use the lelOwing'.
sentence: "No gfcundwatér may be taken foIVELIST.THEIPROHIBITED
USES; E:G.,-boMEsTic;*AGRiCULTURAL,eOR}ANY USE} from the
Property."” |

3. If contaminated seil remaiﬂs-that fs:gbove Méthod A or
B‘ResidenfialfCleanup'ﬂevels degcribe prohibited activities,

a:i JFor'contaminated sOél=ﬁﬁde£‘a structure: use thHe
following sentence: "A‘poftibn of the Propértx contains
[SPECIFICALLY ILIST SUBSTANGE(S)} contaminatgdfSOil:located
[SPECIFICALLY.DESCRIBE WHERE THE SOIL IS LOCATED, i;Ea,"UNDER THE
SOUTHEAST PORTION OF BUILDING 10]. The Ownher shall not alter;
modify, or remo#e the existing structurels] in aﬂy manner that

may result in the reieaseror'eXPOSuie to the environment of that

Created 9/17/97
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contaminated soil or c¢reate a new exposure pathway without prior
written approval from Ecology."”

b. Example_ianguage for contaminated soil under a cap:
"Any activity on the Property that may result in the release or
exposure to the envirbnment of'the contaminated soil that was
contained as part of the Remedial. Action, or create a new
exposure pathway, is prohibited. Some examples of activities
that are prolibited in the capped areas include:  drilling;
digging, placement of any objects or usé of any‘eQUipment which
deforms or Stiessés the surface beyond its load bearing
capability, piercing the surface with a rod, spike or similar
item, bulldozing or earthwork.: |
Section 2.- Any activityﬂbn the Property: that may interfere with '
the integrity of the Remedial Action and continued protection'of
human health and :ithe envi;onﬁent;ia_prohibiﬁed}ﬁ
Section..3. Any’activity;On the Property thét‘may result.in the
release or exposuﬁe-to tpe.environmentlbfua hazaxdousisubStance
that remains on the Property as: part of the Remedial Action, or
create a new expdsure. pathway, ié prohibifed.withoﬁt brior
writtén ‘approval from Ecology.
Section 4: The Owner. of the property must give thirty: (30) day
advance written notice to Ecol@gy.of the Owner's intent to convéy
“any interest in the Proper%yo No conveyance of title, easement,
interest in the Property shall be consummated by

lease, or other

Created 9/17/97
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the Owner without adequate and complete provision for continued
monitoring, operaticn, and maintenance of the Remedial Action.
Section 5. The Owner must restrict leases to uses and activities

consistent with theé Restrictive Covenant and hotify all lessees

of the restrictions on the use of the Property.

Section 6. The Owner must notify and obfain approval from
Ecology prior to any use of the Property that is inconéistent

with thé terms of this Restrictive Covenant. Ecology may approve

any¢incansistent:ﬁ$éiOﬁly*éfterﬁﬁublic nbtiéeféhﬁﬁdbﬁmgﬁt"_
P B
Section 7. The Ownér shall allow authorized.répresentétivéé'of
Ecology the right to entef the Propérty at reasonable times fér
the purpose of evaluating the Remedial Action; to take samplgs,
to inspect\iemédial actions coﬁducted at the propexty, and to

inspect records that are related to the Remedial Action.

Section 8. The Owner of the Eroperty reserves the zight under

WAC 173-340-440 to record an instrument that provides that this

Restrictive Covenant shall no longer limit use of the Property or

be of any further force or efféct. However, such an instrument f
‘ . i

may be recorded only if Ecology; after public notice and

opportunity for comment, concurs.

Created %/17/97 ~
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[NAME OF PROPERTY OWNER]

[DATE SIGNED]

[NOTE: The.Property Owner must have:this Restrictive: Covenant
notarized.] : ' S
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