
From: Winslow, Frank (ECY)
To: Johnny Sweeney Jr
Cc: djohnson@cascadia-sci-eng.com
Subject: Follow up on August 24, 2023 Teams Call
Date: Tuesday, August 29, 2023 12:06:55 PM
Attachments: 2023.07.27_FruhlingSand&Topsoil_XN0005_TechnicalAssistance.pdf

Hi Johnny,
 
As a recap, Ecology (Frank Winslow and Erik Snyder) and Ecology’s legal counsel (Kathryn Wyatt) met
with NorthPoint’s team, including consultant and legal counsel within a Teams call on August 24,
2023.  During that call, NorthPoint’s team expressed concerns regarding several requests within
Ecology’s July 27, 2023 (attached).  Ecology explained the rationale behind those requests and the
meeting closed with the understanding that NorthPoint would provide some additional follow-up in
writing to Ecology.
 
Following the Teams call on August 24, 2023, Ecology (Frank Winslow) received a call from your
consultant (Dave Johnson ) on August 25, 2023.  Dave Johnson indicated that the Ecology-requested
well point at MW-110 was of particular concern to the NorthPoint Team.  On August 28, 2023, Toxic
Cleanup Program’s  (TCP’s) Program Manager (Barry Rogowski) received a call from your counsel
requesting further review of Ecology’s requests. 
 
Following the telephone call and voice mail, Ecology has had additional discussions within our team,
including with TCP’s Headquarters Section Manager and Program Manager.  This has included
additional technical peer review of the requests within our July 27, 2023 letter.   Ecology stands by
our requests.
 
Groundwater to Surface Water Pathway
 
The following is further clarification on Ecology’s request for a roughly 5 feet deep well point
adjacent to Crystal Creek near MW-110. 
 
The groundwater to surface water pathway is discussed in MTCA (WAC 173-340-720) and in
Ecology’s Developing Conditional Points of Compliance at MTCA Sites Where Groundwater
Discharges to Surface Water, Implementation Memorandum No. 16 dated July 25, 2017.  That
document states:
 

Use of a mixing zone under WAC 173-201A-400 to demonstrate compliance with surface
water cleanup levels shall not be allowed. Although Washington State’s Water Quality
Standards for Surface Waters allows it for NPDES permitting (for example), MTCA does not
allow using a mixing zone within the surface water body (i.e., water column) to demonstrate
compliance.

 
Hence demonstrating compliance cannot be based on a scenario with in-stream dilution, such as
sampling of surface water.  TCP has adopted methodology to assess the groundwater-to-surface
water pathway by sampling groundwater prior to discharge to surface water.   The requested well
point is anticipated to provide the following:
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STATE OF WASHINGTON 


DEPARTMENT OF ECOLOGY 
PO Box 47600 • Olympia, Washington 98504-7600 • 360-407-6300 


July 27, 2023 


Johnny Sweeney 
NorthPoint Development 
4825 NW 41st St, Ste 500 
Riverside, MO 64150 
jsweeney@northpointkc.com  


Re: Technical Assistance – Ecology Feedback on Data Gaps Investigation Report and 
Focused Feasibility Study for the following Site: 


Site Name: Fruhling Sand & Topsoil 
Site Address: 1010 228th St SW, Bothell, Snohomish County, WA 98021 
Facility/Site No.:  2322475 
Cleanup Site No.: 2800 
VCP Project No.:  XN0005 


Dear Johnny Sweeney: 


The Washington State Department of Ecology (Ecology) has received the following two 
documents, prepared by Cascadia Science and Engineering, and dated July 10, 2023: 


• Data Gap Investigation Summary Report, Fruhling Sand and Topsoil Site, 1010 228th 
Street Southwest, Bothell, Washington 


• Draft – Focused Feasibility Study Report, Fruhling Sand and Topsoil Site, 1010 228th 
Street Southwest, Bothell, Washington 


The Data Gap Investigation Report focuses on sediment sampling conducted at the Site to 
address data gaps identified by Ecology Toxics Cleanup Program (TCP) within our letter dated 
December 07, 2022. The draft Focused Feasibility Study (FFS) Report presents and screens 
cleanup options for the Site, with a primary focus on the arsenic in groundwater contamination 
concern at the Site.   
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The two reports were submitted with a request for opinion from Ecology. Ecology would 
typically provide a No Further Action Likely (NFA Likely) opinion letter following submittal of a 
Feasibility Study report that we concur with the selection of a cleanup alternative, or a Further 
Action (FA) letter if we do not concur with the proposed cleanup alternative. However, 
following initial review of these reports, Ecology has concluded that additional information is 
needed prior to our providing our opinion letter regarding the appropriate cleanup 
alternative for the Site. 


Ecology’s Comments 


The following is our feedback on each report and the additional information requested by Ecology. 


Data Gap Investigation Report 


Ecology received a Data Gap Investigation Work Plan dated March 20, 2023. Ecology replied 
with an email dated March 21, 2023, and with a letter dated April 20, 2023. 


Groundwater to Surface Water Pathway at MW-110 


Ecology’s email dated March 21, 2023, discussed a request made by Ecology during a Site visit 
on March 8, 2023. That request was for installation and sampling of a well point downgradient 
of MW-110 and immediately upgradient of Crystal Creek. The purpose of that well point was to 
further assess the groundwater-to-surface water pathway at this location in particular, since 
the screened interval of MW-110 was significantly deeper than the creek. The following 
schematic was presented within Ecology’s March 21, 2023, email: 
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The Data Gap Investigation Report concluded: 


The recent groundwater monitoring data, surface water data, and sediment data all indicate 
there is no evidence of a potential threat to human health or the environment due to 
elevated naturally occurring arsenic in groundwater entering surface water in Crystal Creek 
in the vicinity of monitoring well MW-110, or into surface water at any other location on or 
off-Property. Accordingly, Data Gap No. 4 has been sufficiently characterized and resolved. 


Ecology disagrees with this conclusion with respect to the groundwater-to-surface water 
pathway at MW-110.  


The FFS argued that the dissolved arsenic concentrations in groundwater at MW-110 are 
consistent with area background. Ecology has concluded that no sufficient case for area 
background has been developed consistent with the requirements in WAC 173-340-709.  
The FFS also indicated that the calculated regional background concentration for arsenic of  
8.0 micrograms per Liter (µg/L) may be biased low due to it being based on data from deeper 
groundwater. In developing a natural background concentration, it is critical that potentially 
anthropogenically impacted groundwater be excluded from the data set. Hence, to develop an 
area background for groundwater, a data set would need to be reasonably statistically 
sufficient and composed of data from locations that are clearly not anthropogenically impacted.  


The dissolved arsenic concentration in MW-110 has been significantly greater than the regional 
groundwater background concentration of 8.0 µg/L, and MW-110 is located downgradient of 
portions of the Site with dissolved arsenic concentrations above the regional background 
concentration. Hence, no conclusions can be made that groundwater at MW-110 is not 
impacted by anthropogenically derived arsenic in groundwater contamination at the Site.  


Ecology has concluded that there is significant potential for the groundwater-to-surface water 
pathway to be complete in the vicinity of MW-110. However, since the screened interval at 
MW-110 is significantly deeper than Crystal Creek, it is possible that shallower groundwater 
concentrations could be higher, lower, or the same as at MW-110. Hopefully shallower 
concentrations are lower than regional background, and a case can be made that the 
groundwater-to-surface water pathway is incomplete in this area. 


Ecology has concluded that if the requested well point is not installed and sampled, then we 
must conclude that the groundwater to surface water pathway is complete, and remedial 
actions appear to be needed to address this pathway. Hence, Ecology highly encourages the 
installation and sampling of this well point.   
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Sediments Characterization 


Ecology notes that the Ecology’s letter dated April 20, 2023, that suggested modifications to the 
work plan dated March 20, 2023, included 11 primary sediment sampling locations plus 
additional contingency sampling locations. The 11 primary sediment sampling locations 
extended throughout the wetlands located west of the Fruhling Property and included four 
northern and six southern area sampling locations, as well as one location to the southeast of 
the Fruhling Property.  


The Data Gaps Investigation Report presented sampling results from six sampling locations, 
including three north area (SS01, SS02, and SS03), one south area (SS06), and one southeast 
area (SS11). The report stated: 


An attempt was made to collect an additional sediment sample in the south area at the 
outfall of the constructed treatment swale [SS05 from Ecology’s April 20, 2023, letter], but 
no accumulated sediment was observed in this section of drainage which is made of up  
4-6-inch rocks. 


Ecology understands that no sediments can be sampled at SS05 if no sampleable sediments were 
present. Therefore, four primary sediment sampling locations within Ecology’s April 20, 2023, 
letter (4, 7, 8, 9, and 10) that potentially could be sampled were not sampled. Based on verbal 
discussions, Ecology understands that the NorthPoint/Cascadia Team has concerns regarding 
access to properties controlled by others. The Data Gap Investigation report concluded:  


The nature and extent of contamination in sediments have been sufficiently characterized 
and there are no analytes that exceeded potentially applicable cleanup levels in sediments 
collected on the Property. The sediment analytical results show there are no contaminants of 
potential concern, including arsenic and iron, at the Property that are above the SCO or CSL. 


Ecology does not concur with this conclusion. Historically, iron precipitate has been reported 
to have been observed entering wetlands west of the Fruhling Property. One or more iron 
precipitate removals reportedly occurred at the Site in the south area. Ecology requests a 
detailed map showing the area of iron precipitate removal, and a discussion on what removals 
took place and documentation of the disposition of the removed materials. Ecology notes that 
if this removal area includes the corridor with sample location SS06, then it is clear that 
additional iron precipitate may have migrated further downstream west of 9th Place West.  


The FFS argues that because no SCO/CSL exceedances occurred at locations SS01, SS02, SS03, or 
SS06, that impacts further downstream of locations SS03 and SS06 are precluded.   
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Ecology disagrees with that conclusion based on: 


1. Potential for the results from SS06-S-6 being affected by the removal action that was not 
performed further downstream west of 9th Place West. 


2. The possibility of precipitation and deposition of contamination occurring further 
downstream from a source. 


3. Location 4 within Ecology’s letter dated April 20, 2023, is downstream of a surface water 
drainage (see locations SW-B to MP-4) that discharge into the wetlands area.  


This is why these locations 4, 7, 8, 9, and 10 were included in Ecology’s April 20, 2023, letter. 
Hence, Ecology concludes that sediment sampling within the wetlands area is necessary to 
determine if there are impacts from the Site. Ecology has concluded that sampling of locations 
4, 7, 8, 9, and 10 from Ecology’s April 20, 2023, letter are warranted and appropriate and 
needed to fill the sediments data gap.  


We understand that Property access to the wetlands may be a concern for why the 
NorthPoint/Cascadia Team have not sampled at these locations. Ecology would be pleased to 
write a letter or make phone calls requesting access to owners of these wetland areas. 


Data Gap Investigation Report Contents 


In addition to the need for data from the remaining locations shown in Ecology’s April 20, 2023, 
letter, additional data presentation/discussion is needed within the report. This includes: 


• Locations and results from any historical iron precipitate samples. This includes any iron 
precipitate samples collected in the treatment swale area. 


• Detailed map and discussion of any historical iron precipitate removal actions. 


• Documentation of the disposal of any removed iron precipitate. 


• Inset maps for the north and south areas showing all surface water and sediment 
sampling locations, as well as parcel boundaries off the Property. 


• A detailed discussion focusing on the history related to surface water and sediments 
including iron precipitation observations and reports, public complaints, County and 
other response actions, and remedial/removal actions. This historical discussion can be 
in bullet form but needs to include all elements of this history. 


After the additional sediments samples and well point sample have been collected, Ecology 
requests revision and reissue of the Data Gap Investigation Report.  
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Focused Feasibility Study (FFS) Report 


The FFS presented and assessed three cleanup options for the arsenic in groundwater 
contamination concern at the Site. Ecology has concluded that the groundwater-to-surface 
water pathway data gap must be filled prior to our review of the options for groundwater 
presented within the FFS report.  


Previously Requested Additional Elements within the FFS Report 


Ecology made a few previous requests with respect to the FFS report within an email dated 
February 2, 2023: 


Firstly, is a request to include within your FS an evaluation of/alternative including removal 
of the piping that feeds the treatment swale. I understand that the removal of such piping 
could potentially eliminate the need for a NPDES permit at the Site. However, I also 
understand that if this piping was removed and if that resulted in seeps occurring and 
potential for adverse impacts to adjacent residences, that would of course be a significant 
concern. I’m not sure if groundwater modeling would be needed to fully assess this question.  


Secondly, is an expectation that the FS would include a detailed hydrogeological/water 
balance assessment to understand how changes in the site topography and cover with the 
proposed development could result in changes to the existing groundwater/surface water 
system. This expectation has been previously mentioned, but since it was brought up during 
the above-referenced discussions, I thought I should reiterate this. 


It is Ecology’s understanding that the NorthPoint/Cascadia Team considers that removal of the 
piping that feeds the treatment swale to be technically impracticable and could result in the 
creation of surface water seeps in the area. Ecology requests discussion of removal of the 
piping be added to the FFS report, per our previous request. Details on why this would be a 
technically impracticable option would be warranted, presuming this is NorthPoint/Cascadia 
Team’s opinion. If there was a way to remove the piping and thus remove the need for an NPDES 
permit, this would certainly be a desirable outcome, but only if no new discharges to surface 
would occur. This could be considered under a Groundwater Control (Alternative 2) Option. 


The second item requested within our February 2, 2023, email was a detailed hydrogeological/ 
water balance assessment. This was requested based on questions from Ecology Water Quality 
Program and County staff and Ecology TCP concurs with the need for this assessment.  


The primary objective is to assess how the proposed development could change groundwater 
flow at the Site and whether or not there is any potential for new seeps to occur.   
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This assessment therefore would need to include a detailed grade plan compared with existing 
topography, as well as a detailed Site cover plan to assess changes in recharge. The change of 
grade is especially important along the western part of the Site, where seepage potential is 
greatest. This discussion should be within its own section in the FFS report. 


Updated Arsenic in Groundwater Results and Isoconcentration Area 


Figure 3 in the FFS report presented dissolved arsenic in groundwater results, including an 
isoconcentration line based on the most recent sampling results at each monitoring well 
location (June to July 2022 or May 2023). Ecology appreciates the inclusion of this updated map 
within the FFS but has the following comments: 


Ecology disagrees with the 8.0 µg/L isoconcentration line as depicted on Figure 3.  
The line is drawn as tightly as possible downgradient of monitoring wells with 
concentrations exceeding 8.0 µg/L, and not in a manner that honors the data sufficiently. 
This is particularly exemplified at MW-110 and MW-111. For example, at MW-111, the 
isoconcentration line defined by results of 44 µg/L at MW-111 and 3.0 µg/L at MW-106 
would be much closer to MW-106 than to MW-111. Ecology notes that results from the well 
point downgradient of MW-110 discussed above should be included in the revised 
isoconcentration line delineation. 


After redrawing the isoconcentration line on Figure 3, please prepare inset maps for the 
vicinities of MW-110 and MW-111, including off-Property parcel boundaries. Please list and 
discuss the properties with potential dissolved arsenic in groundwater above 8.0 µg/L, the land 
uses on these properties, any controls on the properties that may restrict groundwater use.  


Presentation of Alternatives within the FFS 


Figures are needed to show details of Alternatives 1 and 2. A figure for Alternative 1 should 
show the area and profile of the excavation under this alternative. The figure for Alterative 2 
should show locations of hydraulic controls (extraction wells, trenches, and sheet piling) as well 
as estimated capture zones, conveyance piping and treatment facility(s).  


Ecology anticipates a need for more than one sub-alternative under Alternative 2: 


• Alternative 2a – Capture and containment of all groundwater with a dissolved arsenic 
concentration greater than 8.0 µg/L leaving the Property. 


• Alternative 2b – Capture of groundwater that currently discharges to surface water.   
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Alternatives 2a and 2b should include discussion of permitting requirements for treated water 
discharge. 


Under Alternative 2b, depending on the outcome of the groundwater-to-surface water 
pathway assessment discussed above, containment would either be 1) targeting upgradient of 
the piping that feeds the swale as well as the vicinity of MW-110, or 2) above the swale piping 
discharge only. 


These two sub-alternatives would be appropriate for inclusion in the disproportionate cost 
analysis (DCA) portion of the FFS. The benefit analysis of the two sub-alternatives should 
include discussion of any potential mechanisms to not need a discharge permit. 


Alternative 3 – Institutional Controls/Monitoring Alternative 


Alternative 3 within the FFS is described as Methane Mitigation Systems, Long-Term 
Compliance Monitoring, and Institutional Controls. This was presented as the preferred option 
within the FFS. Ecology cannot comment on the selection of a remedial alternative of the Site 
at this time since the information requested within this letter is needed for our review of the 
FFS prior to providing our concurrence or disagreement on the proposed alternative.  


Currently, dissolved arsenic in groundwater above the regional background concentration of  
8.0 µg/L is believed by Ecology to extend beyond the Fruhling Property boundary. For Ecology 
to consider Alternative 3, the impacted properties need to be identified, and the mechanisms 
for institutional controls to prevent use of groundwater on these properties need to be 
discussed in detail. Whether or not a Property-specific NFA determination could be sought 
under this alternative could be a portion of this discussion/evaluation. 


Methane Mitigation 


All alternatives except for Alternative 1, Excavation, include methane mitigation as a component. 
Although the FFS includes discussion of methane mitigation, Ecology has requested this be 
addressed separately from the rest of the development of cleanup plans for the Site. This is 
because the County should play an important role in any methane mitigation selection, design, 
and implementation, and this can be detached from other Site contamination cleanup work.  


Retaining the current discussion on methane mitigation within the FFS is acceptable; however, 
please note that Ecology does not intend to provide additional feedback on methane mitigation 
within the document review nor is the absence of discussion providing concurrence on the 
methane discussion within this document.   
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Closing 


Thank you for performing the work at the Property under the Voluntary Cleanup Program (VCP). 
Please do not hesitate to contact us as work at the Property progresses. We look forward to 
continuing working with you. 


For more information about the VCP and the cleanup process, please visit our VCP webpage1. If 
you have any questions about this letter, please contact me at frank.winslow@ecy.wa.gov or 
509-424-0543 . 


Sincerely, 


 


Frank P. Winslow, LHG 
Toxics Cleanup Program 
Headquarters Section 


FPW/tam 


cc by email: Dave Johnson, Landau Associates, djohnson@landauinc.com 
Joey Jiang, Ecology – Water Quality Program, joey.jiang@ecy.wa.gov 
Ecology Site File  


 


1 https://www.ecy.wa.gov/vcp 
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1. Assessment of losing versus gaining conditions in Crystal Creek from water level elevation

data (note this might vary with seasons or in response to rainfall); and

2. Determination of groundwater quality immediately adjacent to the creek, where
groundwater-to-surface water discharge is suspected.

 
In our July 27, 2023 letter, Ecology stated:
 

Ecology has concluded that if the requested well point is not installed and sampled, then we
must conclude that the groundwater to surface water pathway is complete, and remedial
actions appear to be needed to address this pathway. Hence, Ecology highly encourages the
installation and sampling of this well point.

 
Ecology notes that the purpose of the well point is to determine whether or not this pathway is
active, and if so, to provide data regarding the relative severity of this pathway.  If the pathway is
active, then Ecology will examine multiple points of evidence to assess the severity, which would
then determine whether or not remedial actions are needed to address this pathway.  Our letter was
intended to emphasize the importance of collecting these data to make this assessment.  
 
Ecology recognizes that turbidity in monitoring wells can potentially affect arsenic in water sample
results, even potentially dissolved arsenic results from filtered samples.  Ecology has previously
approved the use of dissolved arsenic to assess groundwater at the Site, since the groundwater
pathway is based on water that would come from a drinking water well (drinking water wells
generally have much lower turbidity than a monitoring well).  However, the groundwater-to-surface
water pathway is not so clear.  Hence, both total and dissolved arsenic should be sampled for and
reported when evaluating this pathway.  Ecology recommends installation of the well point be done
in a manner that minimizes turbidity, to the extent possible.  Use of a track mount rig with auger
may help to have a boring with a sufficient diameter to place a sufficient well filter pack.
 
Feasibility Study Alternatives
 
Your consultant also expressed concerns regarding Ecology indicating the potential need for an
additional alternative within the Feasibility Study.  Ecology indicated that additional information was
needed (including a map) for Alternative 2 since it was not sufficiently clear what that alternative
represented.  Once Ecology reviews the requested additional information within our July 27, 2023,
Ecology can further assess whether or not the alternatives presented within the FS are sufficient.  As
noted within our letter, “Ecology has concluded that additional information is needed prior to our
providing our opinion letter regarding the appropriate cleanup alternative for the Site.”  Ecology’s
review of the FS will follow our determination that the Site data gaps have been filled and that we
have sufficient information to conduct our review of the FS.
 
Closing
 
Ecology recognizes that the NorthPoint team has done a considerable amount of work at the Site to
characterize contamination concerns, and that the arsenic in groundwater is believed to be



attributed to buried wood materials, rather than from a direct chemical release.  However, Ecology
has determined that such anthropogenically derived arsenic in groundwater and surface water is
MTCA-regulated contamination, and we must work through the MTCA process prior to achieving a
no further action (NFA) determination.  Ecology will continue to strive to provide technical assistance
within the VCP that is both protective and reasonable.  For the requested additional work detailed
within our July 27, 2023 letter, we believe that we are continuing to strive for both protectiveness
and reasonableness. 
 
We are always are willing to hear additional information, but hope that this email provides clarity on
why Ecology considers the requested well point (and other requests within our July 27, 2023 letter)
to be critical at the Site.
 
Thanks, Frank
 
Frank P. Winslow, LHG
 
WA Expedited VCP Site Manager
Department of Ecology – Toxics Cleanup Program
1250 W. Alder Street, Union Gap, WA 98903
(509) 424-0543 (cell)
 
Frank.Winslow@ecy.wa.gov
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