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UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

AT TACOMA

UNITED STATES OF AMERICA, ON BEHALF
OF THE NATIONAL OCEANIC AND
ATMOSPHERIC ADMINISTRATION AND THE
UNITED STATES DEPARTMENT OF THE
INTERIOR; STATE OF WASHINGTON
THROUGH THE WASHINGTON DEPARTMENT
OF ECOLOGY; PUYALLUP IRIBE OF INDIANS;
MUCKLESHOOT INDIAN TRIBE,

Plaintiffs,

V.

)
)
)
)
)
)
)
)
)
)
)
)
)
AOL EXPRESS, INC , ARKEMA INC, )
EDWARD and MOLLY BARRY, BUFFELEN )
WOODWORKING CO, CHS INC, CHARLESP )
and PATRICIA CURRAN, DUNLAP TOWING )
COMPANY, ESTATE OF NORMAN NORDLUND, )
ESTATE OF LESLIE P. SUSSMAN, F OF,INC,, )
HYLEBOS BOAT HAVEN, HYLEBOS MARINA )
INC., JUDY JOHNSON, JONES CHEMICALS, )
INC , JOSEPH SIMON & SONS/RAIL & )
LOCOMOTIVE EQUIPMENT CO., )
LOUISIANA-PACIFIC CORPORATION, PHYLLIS )
NORDLUND, NORDLUND BOAT COMPANY, )
INC, NORDLUND PROPERTIES, INC , NOVEON )
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KALAMA CHEMICAL, INC, DON and ALBA )
OLINE, RONALD OLINE, DONALD § and )
BARBARA L. OLSON, KAY E. OLSON, OLSON & )
CURRAN BARNACLE STOPPING SALT WATER )
FREE VERTICAL DRY DOCK CO dba OLE & )
CHARLIE’S MARINAS, PORTAC, INC, )
RAYONIER PROPERTIES, LLC, PAULA ROSE, )
SUSSMAN ROSE SUSSMAN, ALAN SUSSMAN, )
SOPHIE SUSSMAN, USG INTERIORS, INC , )
WASSER & WINTERS CO., INC , WEST )
WATERWAY ASSOCIATES, P.S, ZIDELL )
MARINE CORPORATION, )

)

)

)

Defendants.

I INTRODUCTION

The United States of America (“United States™), on behalf of the National Qceanic and
Atmospheric Administration (“NOAA”) and the United States Department of the Interior; the State
of Washington (the “State”) through the Washington State Department of Ecology; the Puyallup
Tribe of Indians; and the Muckleshoot Indian Tribe (collectively, “Plaintiffs™), have filed a complaint

in this case against defendants AOL Express, Inc., Atkema Inc., Edward & Molly Barry, Buffelen

Woodworking Co., CHS Inc , Charles P. and Patricia Curran, Dunlap Towing Company, Estate of

Norman Nordlund, Estate of Leslie P. Sussman, F O F., Inc, Hylebos Boat Haven, Hylebos Marina,
Ine., Judy Johnson, Jones Chemicals, Inc., Joseph Simon & Sons/Rail & Locomotive Equipment Co.,

Louisiana-Pacific Corporation, Phyllis Nordlund, Nordlund Boat Company, Inc, Nordlund

Properties, Inc , Noveon Kalama Chemical, Inc., Don and Alba Oline, Ronald Oline, Donald S. and

Barbara L. Olson, Kay E . Olson, Olson & Curran Barnacle Stopping Salt Water Free Vertical Dry
Dock Co. dba Ole & Charlie’s Marinas, Portac, Inc., Rayonier Properties, LLC, Paula Rose, Sussman
Rose Sussman, Alan Sussman, Sophie Sussman, USG Interiors, Inc., Wasser & Winters Co., Inc.,
West Waterway Associates, P.S ., and Zidell Marine Corporation (“Defendants™) pursuant to Section
107 of the Comprehensive Environmental Response, Compensation and Liability Act of 1980, as

amended ({CERCLA), 42 U.S C. § 9607; the Model Toxics Control Act (MTCA), chapter 70.105D
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RCW; Section 311 of the Clean Water Act (CWA), 33 U.S.C. § 1321; and Section 1002(b)}2)A)
of the Oil Pollution Act of 1990 (OPA), 33 US.C. § 2702(b)(2)(A). This Consent Decree (the
“Decree”) addresses the claims asserted in the Complaint against Defendants for Natural Resource
Damages (as defined below) in the Commencement Bay Environment (as defined below)

II. RECITALS

A The United States Department of Commerce, acting through NOAA; the United
States Department of the Interior; the Washington Department of Ecology on behalf of the State of
Washington; the Puyallup Tribe of Indians, and the Muckleshoot Indian Iribe (collectively, “the
Trustees™ and, individually, a “Trustee™), under the authority of Section 107(f) of CERCLA, 42
U.S.C. § 9607(f), Section 1006(b) of OPA, 33 U.S C. § 2706(b), and 40 C F R. Part 300, subpart G,
serve as trustees for natural resources for the assessment and recovery of damages for injury to,
destruction of, or loss of natuial resources under their trusteeship.

B. Investigations conducted by the United States Environmental Protection Agency
(“EPA™), the Trustees, and others have detected hazardous substances in the sediments, soils and
groundwater of the Commencement Bay Environment, including but not limited to arsenic,
antimony, cadmium, chromium, copper, mercury, nickel, lead, zinc, bis(2-ethylhexyl)-phthalate,
hexachlorobenzine, hexachlorobutadiene, polycyclic aromatic hydrocarbons (PAHs), and
polychlorinated biphenyls (PCBs). Overall, the Trustees have documented the presence of over 30
hazardous substances in the marine sediments of Commencement Bay’s Hylebos Waterway.

C The Trustees began assessing natural resource damages in the Commencement Bay

Environment in October 1991 by finding that hazardous substances had been released into the

22
23
24
25
26
27
28

Commencement Bay Environment; that public trust natural resources had likely been injured by the
releases; that data sufficient to pursue a natural resource damage assessment were available or could
likely be obtained at a reasonable cost; and that, without further action, implemented and planned
response actions would not adequately remedy the resource injuries. See Preassessment Screen of
Natural Resource Damages in the Commencement Bay Environment Due to Activities Taking Place
In and About the Commencement Bay/Nearshore Tideflats (CB/NT) Superfund Site (October 29,
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1991). The Trustees notified representatives of known potentially responsible parties (“PRPs™) of
their intent to conduct a damage assessment. The Trustees subsequently entered into a Funding and
Participation Agreement for Phase 1 of the Commencement Bay-Wide Natural Resource Damage
Assessment, dated February 10, 1993, with several of the major PRPs. The Trustees published a
repott on the resulis of Phase | of the damage assessment process in June 1995. Those major PRPs
did not participate in subsequent stages of the damage assessment, and the Trustees continued the

process independently. The Trustees have now completed a series of studies during Phase 2 of the

damage assessment, focusing on impacts of contaminants on marine sediments, benthic organisms,

flatfish and salmonids. Results of those studies were published in a series of reports, consisting of
Commencement Bay Natural Resource Trustees, 1996, Hylebos Waterway Data and Data Analysis
Report; Collier, T K,L.L Johnson, M S. Myers, C M. Stehr, MM Krahn, and ] E. Stein, 1998, Fish
injury in the Hylebos Waterway in Commencement Bay, Washington; Mary R. Arkoosh, Ed Casillas,
Tracy K. Collier, Margaret M. Krahn and John E. Stein, 1998, Effects of Chemical Contaminants
from the Hylebos Waterway on Disease Resistance of Juvenile Salmon; Ed Casillas, Bich-Thuy L

Eberhart, Frank C Sommers, Tracy K. Collier, Margaret M. Krahn and John E. Stein, 1998, Effects
of Chemical Contaminants from the Hylebos Waterway on Growth of Juvenile Chinook Salmon;
and Ed Casillas, Bich-Thuy L. Eberhart, Tracy K. Collier, Margaret M. Krahn and John E. Stein,
1998, Exposure of Juvenile Chinook Salmon to Chemical Contaminants Specific to the Hylebos
Waterway. Based on this research, the Plaintiffs and Defendants (collectively, the “Parties” and,
individually, a “Party”) agree that no further natural resource damage assessment is required to

effectuate the purposes of this Consent Decree, with respect to Defendants.

RO T N S O R R
0 N A W B W8

D Plaintiffs have filed a complaint (the “Complaint”) pursuant to Section 107 of
CERCLA, 42U .S.C § 9607, MTCA, chapter 70.105D RCW; CWA, 33U .S.C §§ 1251 etseq.; and
OPA, 33 US.C. §§ 2701 et seq, seeking recovery from Defendants of damages for injury to,
destruction of, and loss of natural resources resulting from releases of hazardous substances into the
Commencement Bay Environment, including the costs of assessing the damages.

E Plaintiffs allege in the Complaint that Defendants each own or in the past owned
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and/or operated real property or facilities, identified by the Trustees as:

Defe_ndant
AOL Express, Inc.
Arkema Inc.

Buffelen Woodworking Co.
CHS, Inc.

Edward and Molly Barry, Charles P.
and Patricia Curran, Donald S. and
Barbara Olson, Kay E. Olson, Olson &
Curran Barnacle Stopping Salt Water
Free Vertical Dry Dock Co. dba Ole &

Site Name

AOL EXPRESS

ELF ATOCHEM
DUNLAP TOWING

BUFFELEN
CENEX AG
OLE & CHARLIE’S MARINA

10 | Charlie’s Marinas and West Waterway
Associates, P S
11
Dunlap Towing Company DUNLAP TOWING
12
Estate of Norman Nordlund, Hylebos HYLEBOS MARINA
13 | Boat Haven, Phyllis Nordiund, MANKE LUMBER
Nordlund Boat Company, Inc. and
14 | Nordlund Properties, Inc.
15| FOF, Inc. OCCIDENTAL
U.S NAVAL RESERVE
16
Hylebos Marina, Inc. HYLEBOS MARINA
17 OLINE PROPERTIES (1800 MARINE VIEW DR.)
18
Judy Johnson DON OLINE AUTOFLUEFF SITE
19 HYLEBOS MARINA
OLINE PROPERTIES (1800 MARINE VIEW DR)
20
Jones Chemicals, Inc JONES CHEMICALS
21
Joseph Simon & Sons/ JOSEPH SIMON & SONS
22 | Rail & Locomotive Equipment Co.
23 | Louisiana-Pacific Corporation LOUISIANA-PACIFIC
24 | Noveon Kalama Chemical, Inc SOUND REFINING
25 | Don and Alba Oline DON OLINE AUTOFLUFF SITE
HYLEBOS MARINA
26 STONE INVESTMENTS
27 | Ronald Oline DON OLINE AUTOFLUEFF SITE
28
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HYLEBOS MARINA
OLINE PROPERTIES (1800 MARINE VIEW DR}

Portac, Inc. PORT OF TACOMA (3002 TAYLOR WAY)
Rayonier Properties, LLC TAYLOR WAY PROPERTIES
Estate of Leslie P. Sussman, Paula GENERAL METALS OF TACOMA

Rose, Sussman Rose Sussman, Alan
Sussman and Sophie Sussman,

USG Interiors, Inc US GYPSUM
Wasser & Winters Co , Inc. WASSER WINTERS
Zidell Marine Corporation AK-WA SHIPBUILDING

Plaintiffs further allege that from each of such sites storm water, surface water runoff, wastewater,
other process discharges, and/or groundwater have flowed to the Commencement Bay Environment.
Plaintiffs also allege that investigations by EPA and others have detected concentrations of
hazardous substances in soils, groundwater or sediments on or in those properties o1 facilities. Some
of'these hazardous substances are found in the sediments of the Commencement Bay Environment.

E. Plaintiffs further allege that hazardous substances have been or ate being released to
the Commencement Bay Environment from properties or facilities owned and/or operated by each
Defendant through ditect discharge, sutface water runoff, groundwater and seeps, and that those
hazardous substances have caused injury to, destruction of and loss of natural resources in the
Commencement Bay Environment under Plaintiffs' trusteeship, including fish, shellfish,
mvertebrates, birds, marine sediments, and resources of cultural significance. Plaintiffs further
allege that each of them and the public have suffered the loss of natural resource services (including
ecological services as well as direct and passive human use losses) as a consequence of those
injuties.

G Plaintiffs allege that each Defendant is either (a) the owner and/or operator of a vessel
or a facility; (b) a person who at the time of disposal o1 release of any hazardous substance owned
or operated any facility at which such hazardous substances were disposed of; (¢) a person who by
contract, agreement, or otherwise arranged for disposal or treatment, or arranged with a transporter
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for transport for disposal or treatment, of hazardous substances owned ot possessed by such person,
by any other party or entity, or otherwise generated any hazardous substance disposed of or treated,
at any facility or incineration vessel owned or operated by another party or entity and containing such
hazardous substances; and/or (d) a person who accepts or accepted any hazardous substances for
transport to disposal or treatment facilities, incineration vessels or sites selected by such person from
which there is a 1elease or a threatened 1elease of a hazardous substance that causes the incurrence
of 1esponse costs within the meaning of 42 U.S.C § 9607 and RCW 70.105D.040.

H. Detendants each deny all the allegations of the Complaint, and the allegations
contained in Paragiaphs E, F, G, K, M and O of this Section.

L Although the Trustees have initiated but not yet completed a natural resource damage
assessment for the Commencement Bay Environment, the Trustees have developed and analyzed
information sufficient to support a settlement that is fair, 1easonable and in the public interest

J. To facilitate resolving natural resource damage claims, the Tiustees developed a
proposed allocation of Hylebos Waterway Natural Resource Damages liability among Hylebos
Waterway PRPs solely for settlement purposes. Relying upon the results of the damage assessment
studies, remedial investigations, regulatory standards, and scientific literature, the Trustees first
developed an estimate of the amount of injury to natural resources that had occurred as a 1esult of
releases of hazardous substances to the Hylebos Waterway The Trustees quantified the effects of
the injuries in terms of the losses of ecological services over affected areas of the waterway and over
time, discounted to the cutrent year. The Trustees used the term discounted ecological service
acre-years (DSAYSs) to describe both the scale of the injuries, and the amount of habitat restoration
they are seeking to compensate for the injuries For the Hylebos Waterway, the Trustees are seeking
to recover from all PRPs funds, propeity and/or in-kind services meeded to generate habitat
restoration sufficient to compensate for the foss of 1526.77 DSAYs

K. Plaintifts assert that hazardous-substance releases to the Hylebos Waterway have
become dispersed and commingled to the extent that the effects of one PRP’s releases cannot be
readily distinguished from another’s. Plaintiffs further assert that the circumstances of the Hylebos
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Waterway contamination make all PRPs who contiibuted to the contarnination jointly and severally
liable for all injuries to natural resources that have resulted from the contamination As a
consequence, Plaintiffs assert the right to recover for the loss of all 1526.77 DSAYs from any
Hylebos Waterway PRP. Without prejudice to their position, and solely for purposes of facilitating
settlement with individual PRPs, the Trustees have developed a proposal for allocating liability for
the 1526 77 DSAYs among the PRPs. Independent consultants hired by the Trustees reviewed
existing information from the files of EPA, the Washington State Department of Ecology, and local
publié libraries to allocate liability among the various Hylebos Waterway facilities that contributed
to the contamination.

L. To ensure that all PRPs had an equal opportunity to be informed of and to offer their
views on the Trustees’ settlement proposal, in April 2002 the Trustees presented their report on the
proposed allocation to the public for notice and comment. The Trustees took comments for 60 days,
revised the report based upon the comments received, and made it available to PRPs in final form.

M. After evaluating available information, the Trustees have determined, solely for
purposes of this settlement and without any bearing on or applicability in any other context, that
Defendants should be allocated liability for a total of 257 849 DSAY losses and $1,793,888.46 in
damage assessment costs as a consequence of Defendants’ 1espective industrial and commescial
processes and activities tesulting in alleged hazardous substances releases in connection with the
above-named facilities.

N In settlement of this action Defendants have agreed, in licu of and as equivalent to
monetary damages, to contract with Pierce County to secure permanently the right to use real
property for the purpose of natural resource restoration, to construct thereon the habitat restoration
project described in Appendix A (“Old Soldier’s Home Setback Levee Project” or “Project”),
attached hereto and by this reference incorporated herein and perform any additional activities
described in Appendix A Defendants have also agreed to contribute funds to support project
oversight by the Trustees, and to reimburse natural resource damage assessment costs incurred by
the Trustees.
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0 The Trustees have determined that the timely actions and expenditures to be
undertaken by Defendants under this Consent Decree are appropriate and necessary to protect and
restore the natural 1esources allegedly injured as a result of alleged actions or omissions of
Defendants that are addressed herein, and that such timely actions and expenditures are adequate to
redress Defendants’ responsibility for the Natural Resource Damages that are the subject of this
proceeding

P Defendants do not admit any liability to Plamtiffs arising out of the transactions or
occurrences alleged in the Complaint and the matters alleged in this Consent Decree.

Q Plaintiffs and Defendants agree, and this Court by entering this Decree finds, that this
Decree has been negotiated by the Parties in good faith; that settlement of this matter will avoid
prolonged and complicated litigation between the Parties; and that this Decree is fair, reasonable,
and in the public interest

NOW, THEREFORE, it is hereby Ordered, Adjudged and Decreed:

HI. JURISDICTION AND VENUE

I This Courthas jurisdiction over the subject matter of this action pursuant to 28 U.S C.
§§ 1331, 1345 and 1367, and 42 U.S.C. §§ 9607 and 9613(b) and 33 U.S.C_§ 2717(b) The Court
has personal jurisdiction over the Parties. Solely for the purposes of this Decree and the underlying
Complaint, the Parties waive all objections and defenses that they may have to jurisdiction of the
Court or to venue in this District. The Parties may not challenge the terms of this Decree or this
Court's jurisdiction to enter and enforce this Decree.

iV. PARTIES BOUND

2. This Decree 1s binding upon the United States, the State, the Puyallup Tribe of
Indians, the Muckleshoot Indian I_ribe, each Defendant and their heirs, successors and assigns. Any
change in ownership or corporate or other legal status, including but not limited to any transfer of
assets or real or personal property, will in no way alter the status or responsibilities of the Parties
under this Decree.

3 Defendants shall provide a copy of this Consent Decree to Pierce County as the party
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that will be performing the work required by this Consent Decree, to each contractor hired by
Defendants to perform any of the work required by this Consent Decree, and to each person
representing Defendants with respect to any such work, and shall condition all future contracts
entered into by Defendants hereunder upon performance of the woik in conformity with the terms
of this Consent Deciee. Defendants or their contractors shall provide written notice of the Consent
Decree to all subcontractors hired by Defendants’ contractors to perform any portion of the work.
Defendants shall be responsible for ensuring that all work performed by their contractors and
subcontractors and by Pierce County, including that performed by its contractors and subcontractors,
is performed in accordance with this Consent Decree
V DEEFINITIONS
4, Unless otherwise expressly provided, terms used in this Decree that aze defined in

CERCLA or in regulations promulgated under CERCLA have the meanings assigned to them in
CERCLA or in such regulations. Whenever the terms listed below are used in this Deciee or in any
attached appendix, the following definitions will apply:

a. “CERCLA” means the Comprehensive Environmental Response
Compensation and Liability Act of 1980, as amended, 42 U S C. § 9601, et seq.

b “Commencement Bay Environment” means the waters of Commencement
Bay, State of Washington -- including the shoreline, intertidal areas, tributaries, drainage areas,
estuaries and bottom sediments -- lying south of a line drawn from Point Defiance to Dash Point.
These waters include the Thea Foss Waterway, Wheeler-Osgood Waterway, Middle Waterway, St.
Paul Waterway, Puyallup River from the mouth south to the present City limits, Milwaukee
Waterway, Sitcum Waterway, Blair Waterway, and Hylebos Waterway. This area includes but is
not limited to the Commeﬁcement Bay Neasshote/Tideflats Superfund Site, as identified or amended
by the EPA, including the B&L Fandfill, and areas affected by releases of hazardous substances
within the Commencement Bay Neatshore/Tideflats Superfund Site.

C. “Commencement Bay Restoration Account” means the Commencement Bay
Natural Resource Restoration Account authorized by the Order Directing the Deposit of Natural
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Resource Damages into the Registty of the Court in United States v. Port of Tacoma, No
(C93-5462B (W.D. Wash Oct. 8, 1993) (attached as Appendix B).

d “Consent Decree” or “Decree” means this Consent Decree and all aitached
appendices. In the event of a conflict between this Consent Decree and any Appendix, the Consent
Decree will control.

e “Day” means a calendar day In computing any period of time under this
Consent Decree, where the last day falls on a Saturday, Sunday, or federal holiday, the period of time
will run until the close of business of the next working day.

f “DSAYs” means discounted ecological service acre-years, the metric
established by the Trustees to determine the scale of Natural Resource Damages liability associated
with the Hylebos Waterway and the natural resource restoration efforts needed to compensate for
injury to, destruction ot loss of natural resources giving tise to liability.

g “Defendant” means each one of, and “Defendants” means all of, AOL
Express, Inc., Atkema Inc , Edward and Molly Barry, Buffelen Woodworking Co , CHS Inc., Chatles
P. and Patricia Curtan, Dunlap Towing Company, Estate of Norman Nordlund, Estate of Leslie P.
Sussman, F.O I, Inc., Hylebos Boat Haven, Hylebos Marina, Inc., Judy Johnson, Jones Chemicals,
Inc , Joseph Simon & Sons/Rail & Locomotive Equipment Co , Louisiana-Pacific Corporation,
Phyllis Nordlund, Nordland Boat Company, Inc., Nordlund Properties, Inc., Noveon Kalama
Chemical, Inc (and its predecessor Kalama Chemical, Inc.), Don and Alba Oline, Ronald Oline,
Donald §. and Barbara L. Olson, Kay E. Olson, Olson & Curran Barnacle Stopping Salt Water Fiee
Vettical Dry Dock Co. dba Ole & Charlie’s Marinas, Portac, Inc , Rayonier Properties, LLC, Paula
Rose, Sussman Rose Sussman, Alan Sussman, Sophie Sussman, USG Interiors, Inc., Wasser &
Winters Co., Inc., West Waterway Associates, P.S , and Zidell Marine Cbrporation.

h. “MTCA” means the Model Toxics Control Act, Chapter 70.105D RCW.

L “Natural Resoutces™ means that definition as provided in 42 USC. §
9601(16)

i “Natural Resource Damages™ means damages, including costs of damage
CONSENT DECREE - Page 11 U S. Department of Justice
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assessment, recoverable under Section 107 of CERCLA, 42 U S.C. § 9607; Chapter 70. 105D RCW;
Section 311 of the Clean Water Act (CWA),33U.S C §1321; and Section 1002(b)2)(A) of the Oil
Pollution Act of 1990 (OPA), 33 U S.C. § 2702(b)(2)(A), for injury to, destruction of, or loss of
natural resources resulting from releases of hazardous substances or discharges of oil to the
Commencement Bay Envitonment at or from sites along, adjacent to or draining to the Hylebos
Waterway.

k. ““Parties” mean the United States, the State of Washington, the Puyallup Tribe
of Indians, the Muckleshoot Indian ribe and Defendants.

1. “Plaintiffs” means the United States, the State, the Puyallup Tribe of Indians,
and the Muckleshoot Indian Tribe.

m. “Project” means the Old Soldier’s Home Setback Levee Project described in
Appendix A.

n. “Project Site” means the approximately 92-acre site composed of all or a
portion of Pierce County tax patcels 051932-3-041, 051931-4-031, 051931-4-029, 051932-3-020,
051932-3-010, 051932-3-025, 051805-2-000 and 051805-2-001 near Orting, Washington, as
indicated in Appendix A, that is owned by Pierce County and on which the Project is to be developed
according to the terms of this Consent Decree.

0. “Trustees” mean the United States Department of Commerce, acting through
NOAA,; the Department of the Interior; the Washington State Department of Ecology, on behalf of
the State of Washington; the Puyallup Tiibe of Indians; and the Muckleshoot Indian Tribe.

VI GENERA]L PROVISIONS

5 The Complaint states claims upon which relief may be granted.

6. Nothing in this Consent Decree shall be construed as an admission of liability by any
Defendant for any claims or allegations made in the Complaint or in this Consent Decree.

7. Except where otherwise expressly provided, each Defendant shall be jointly and
severally responsible for performing the obligations undertaken by Defendants under this Consent
Decree. Plaintiffs may take such actions as provided below to enforce the terms of this Consent
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21 1

Decree against any one or more of Defendants as Plaintiffs may choose

8. This Consent Decree shall not be used as evidence against any Party in any action or
proceeding other than an action or proceeding to enforce the terms of this Consent Decree.

9. All activities undertaken by Defendants pursuant to this Consent Decree shall be
performed in accordance with the requirements of all applicable laws and permits.

10 Defendants shall ensure that all work performed under this Consent Deciee shall be
conducted pursuant to the design and schedule approved by the Trustees in Appendix A attached
hereto and shall be subject to review by the Trustees If the Trustees determine that Defendants or
Pierce County are not complying with the design and schedule set forth in Appendix A, the Trustees
shall provide prompt written notice to Defendants specifying the basis for their determination of
noncompliance. Defendants may correct the noncompliance or invoke the dispute resolution
procedures set forth in Section XV below. Subject to the right of Defendants to invoke the dispute
resolution provisions, the Trustees may require Defendants to take actions, to alter, suspend o1 cease
ongoing activities, and to alter, postpone or refrain fiom taking proposed actions, as the Trustees
reasonably deem necessary to ensure compliance with the terms of this Consent Decree and any

plans or proposals adopted hereunder.

11. This Consent Decree is not, and shall not be construed to be, a permit issued pursuant
to any law.
12. Where any portion of the activities undertaken pursuant to this Consent Decree

requires a federal, state or local permit or approval, Defendants or Pierce County shall submit timely

and complete applications and take all other actions necessary to obtain all such pewmits.or

approvals. Defendants or Pierce County shall use best efforts to obtain any necessary permits,

13. The Plaintiffs do not, by their consent to the entry of this Consent Dectee, warrant
or aver in any manner that Defendants” compliance with this Consent Decree will result in
compliance with CERCLA or any other law. Compliance with this Consent Decree does not
diminish or affect Defendants’ responsibility to comply with any applicable federal, state or local
law orregulation The Parties agree that Defendants are responsible for achieving and maintaining
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complete compliance with all applicable federal, state and local laws, regulations and permits

VII. PROJECT SITE

1.4.‘ Pierce County, as the owner of the Project Site, has conveyed and granted to the State
of Washington the right to use the Project Site forever for salmon tecovery and conservation
purposes. Pierce County has 1ecorded deed restrictions for the Project Site, which are attached as
Appendix C hereto. |

VIII. PROJECT DEVELOPMENT

15. Defendants shall provide the funds and services to ensure that all necessary steps are
taken to construct the Project and to perform any additional activities in accordance with the details,
specifications and project development schedule set out in Appendix A.

16 Defendants shall avoid taking any action on the Project Site property or adjacent
property owned or controlled by Defendants that is inconsistent with this Consent Decree and that
would interfere with the Project such that it would substantially decrease the likelihood of success
of the Project. Defendants shall notify the Trustees in writing at least 30 days prior to entering into
any contracts for o1 applying for any permits for the taking of any actions on the Project Site other
than those identified in Appendix A Such notice shall include a narrative description of the proposed
actions plus a site diagram indicating the location of the proposed actions.

17.  Within 60 days after completion of construction of the Project, Defendants shall
submit a written Notice of Completion to the Trustees. The Trustees shall review the course and

results of the development of the Project to determine whether the Project has been completed in

shall submit to Defendants either (a) a written notice identifying specific deficiencies the Trustees
determine must be satisfied for the Project to be completed in accordance with Appendix A (Notice
of Deficiencies); or (b) a written notice of the Trustees’ determination that the Project has been so
completed (Notice of Approval of Completion). Following receipt of a Notice of Deficiencies,
Defendants shall correct the identified deficiencies and complete the Project in accordance with
Appendix A, and submit to the Trustees an amended Notice of Completion for review and response
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in accordance with this Paragraph Any delay in completing Project construction as a result of the
operation of this Paragraph shall not in and of itself constitute grounds for relief from the
requirement to pay stipulated penalties under Section X VI for compliance delays.

18. Within 180 days following I‘eceipf ofthe Trustees’ Notice of Approval of Completion
for the Project, Defendants shall submit to the Trustees a Project Completion Accounting. The
Project Completion Accounting shall itemize the costs incurred by Defendants in developing the
Project.

IX. POST-CONSTRUCTION ALTERATIONS;
FURTHER RESTORATION ACTIONS

19 In addition to any measures undertaken in connection with the Project monitoring
plan identified in Appendix A, following construction of the Project the Trustees may at any time
make such post-construction alterations or implement such further restoration actions on the Project
site as they determine appropriate. Such post-construction alterations or further restoration actions
shall only be taken with the approval of Defendants and Pierce County, which approval may be
withheld only upon a showing that the proposed activity would be inconsistent with the purposes of
the Project as described in Appendix A (including the Project’s flood control purposes), would be
inconsistent with other provisions of this Consent Dectee or other applicable law, or would impose

costs upon Defendants.

X. ACCESS TO INFORMA TTION AND PROJECT SITE

20.  To facilitate their oversight responsibilities, the Trustees shall have full access to all
work in progress required under this Consent Decree.

21, Commencing upon the date of lodging of this Consent Decree, Defendants agree to
provide the Trustees and their contractors access at all ieasonable times to the Project Site and to any
property under the control of Defendants to which access is required for the oversight or
implementation of this Consent Deciee. Where the property to which access is sought is not
otherwise open to public access, the Trustees shall give notice prior to access. Each Trustee shall

have the authority to enter freely and move about such property at all reasonable times for the
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purposes of overseeing the requirements of this Consent Decree, including, but not limited to:

a. Menitering and assessing progress on the planning, development,
maintenance and monitoring of the Projects;

b. Verifying any data or information submitted to the Trustees;

c. Inspecting and copying records, operation logs, contracts or other documents
maintained or generated by Defendants or their contractors hereafter retained
to perform work undertaken pursnant to this Consent Decree;

d Conducting such tests, investigations or sample collections as deemed
necessary to monitor compliance with this Consent Deciee or to assist in
further identifying and quantifying natural resource injuries requiring
restoration actions and in planning and carrying out further restoration
actions;

e Using a cameta, sound recording device or other type equipment to record the
wotk done under this Consent Decree or injury to natural resources;

f. Undertaking any maintenance action or post-construction alterations or
further restoration actions in accordance with Paragraph 19

22, Detfendants shall have the right to accompany any Irustee or its representative on the
property. Anyone provided access through this Consent Decree shall comply with applicable health
and safety requirements and shall not interfere with ongoing operations

X1 SELECTION OF CONTRACTORS

23. The selection of any contractor hereafter retained by Defendants to perform any of
the work required under this Consent Decree shall be subject to Trustee approval  Defendants shall
notify the Trustees in writing of the name, title and qualifications of any contractor Defendants
propose to retain, and of any proposed changes in the selection of a contractor. The Trustees will
notify Defendants in writing of the approval or disapproval of a proposed contractor. The Trustees’
assent to the proposed selection or change of a contractor may be presume unless the Trustees notify
Defendants in writing of their objection to the proposed selection o1 change within 30 days of
Defendants’ written selection notice . Defendants shall notify the Trustees in writing of the contractor

and of any subcontractors that have been retained by Pierce County to perform any of the work
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required under this Consent Decree.

XII. REIMBURSEMENT OF RESTORATION OVERSIGHT COSTS

24, Defendants shall reimburse Trustee costs incurred in the oversight of the development
and maintenance of the Project and in monitoring Project performance in the total amount of
$150,000 Sums paid under this Paragraph shall be deposited in the Commencement Bay Restoration
Account foruse as the Trustees shall determine in accordance with the terms of this Consent Decree
and other applicable law. Payment shall be deposited within 30 days following the entry of this
Consent Decree with the Registry of the Court by certified check, bearing the notation “Hylebos
NRDA Mediation Group - Oversight and Monitoring Costs” and the civil action number assigned

to this Consent Decree, made payable and addiessed as follows:

Payee: Cletk of the Court
Address: Clerk, U.S District Court
U.S. Courthouse, Room 215
1010 Fifth Avenue
Seattle, WA 98104
Memo: For Deposit into the Commencement Bay Natural Resource Restoration Account

(93-5462 [INSERT THIS CASE DOCKET NUMBER]

Defendants shall send photocopies of each check and any transmittal letter to: Chief, Environmental
Enforcement Section, Department of Justice, P.O. Box 7611, Ben Franklin Station, Washington,
D.C 20044; and to Robert A Taylor, NOAA GCNR/NW, 7600 Sand Point Way NE, Seattle, WA
98115-0070. Any funds paid pursvant to this Paragraph that are not utilized by the Trustees to cover
oversight costs or costs of maintenance, monitoring or adaptive management for the Project may be
applied by the Trustees toward one or more additional restoration projects in the Commencement
Bay Environment.

XII. PAST COST REIMBURSEMENT

25 Within 30 days of entry of this Decree, Defendants will pay to the Trustees sums
totalihg $1,793,888 46 in damage assessment costs. These sums shall be paid in the following

amounts and particulars:
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Trustee: National Oceanic and Atmospheric Administration
Amount: $1,447,127 .08 )

Trustee: U.S. Department of the Interior
Amount: $241,939 29

Payments to NOAA and the U S. Departmment of the Interior shall be made by FedWire Electronic
Funds Transfer ("EFI") to the U.S. Department of Justice account in accordance with curtent EF T
procedures. Payment shall be made in accordance with instructions provided to Defendants by the
Financial Litigation Unit of the U S. Attorney's Office of the Western District of Washington Any
payments received by the Department of Justice after 4:00 p.m. Eastern Standard Time shall be
credited on the next business day. Defendants shall provide at least five days notice to the Financial
Litigation Unit before making the transfer. |

Payments to the other Trustees shall be made by certified checks, bearing the notation
“Hylebos NRDA. Mediation Group - Commencement Bay Assessment Costs,” in the amounts

indicated and made payable and addressed as follows:

Trustee: State of Washington
Amount: $29,853 49
Payee: State of Washington/Department of Ecology
Address: State of Washington
Department of Ecology
Attention: Cashiering Section
P.O.Box 5128

Lacey, WA 98503-0210

Trustee: Puyallup Tribe of Indians
Amount: $68,299 79

Payee: Puyallup Tribe of Indians
Addiess: Mr. William Sullivan

Environmental Protection Department
Puyallup Tribe of Indians

2002 E. 28th Street

Tacoma, WA 98404

Trustee: Muckleshoot Indian Tribe

Amount: $6,668.81

Payee: Muckleshoot Indian Tribe
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Address: Mr. Rob Otsea
Office of the Tribal Attorney
Muckleshoot Indian Tiibe
39015 172nd Avenue S E.
Aubuin, WA 98002

26.  Atthetime of each payment Defendants will send notice that payment has been made
to the Trustees and DOJ in accordance with Section XXIV (Notices and Submissions). Such notice
will reference Commencement Bay NRDA, DOJ case number 90-11-2-1049, and the civil action

number.

X1V. FAILURE TO MAKE TIMELY PAYMENTS

27 If Defendants fail to make any payment under Paragraphs 24 and 25 by the required
due date, interest shall be assessed at the rate specified for interest on investments of the EPA
Hazardous Substance Superfund established by 26 U S C. § 9507, compounded annually on October
1 of each year in accordance with 42 U S.C § 9607(a). The applicable rate of interest is the rate in
effect at the time the interest accrues. The rate of interest is subject to change on October 1 of each
yeat. Interest will continue to accrue on the unpaid balance through the date of payment.

XV. DISPUTE RESOLUTION

28 Unless otherwise expressly provided for in this Consent Decree, the dispute resolution
procedures of this Section shall be the exclusive mechanism to resolve disputes arising under or with
respect to this Consent Decree.

29, Any dispute which arises under or with respect to this Consent Deczee shall in the
first instance be the subject of informal negotiations between the Trustees and Defendants. The
petiod for informal negotiations shall not exceed twenty-one (21) days from the time the dispute
arises, unless the parties to the dispute agree otherwise in writing, The dispute shall be considered
to have arisen when the Trustees send Defendants a written notice specifying the nature of the

dispute and requested relief (“Notice of Dispute”) or Defendants sends the Trustees a written Notice

of Dispute.
300 a If the Parties cannot resolve a dispute by mformal negotiations under the
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preceding Paragraph, then the position advanced by the Trustees shall be considered binding unless,
within twenty-one (21) days after the conclusion of the informal negotiation period, Defendants
invoke the formal dispute resolution procedures of this Section by serving on the Trustees a wiitten
Statement of Position on the matter in dispute, including, but not necessarily limited to, any factual
data, analysis or opinion supporting that position and any supporting documentation relied upon by
Defendants.

b. Within twenty-one (21) days after receipt of Defendants’ Statement of
Position, the Trustees shall serve on Defendants their written Statement of Position, including, but
not necessarily limited to, any factual data, analysis or opinion supporting that position and all
suppotting documentation relied upon by the Trustees.

c. An administrative 1ecord of the dispute shall be maintained by the Trustees
and shall contain all Statements of Position, including supporting documentation, submitted pursuant
to this Section.

d The Formal Dispute Resolution Representatives for Defendants and the
Trustees shall meet to discuss the matter in dispute at the eailiest available opportunity and will work
in good faith to resolve the matter in dispute. If the Parties fail to resolve the dispute within twenty-
one (21) days after the initial meeting of the Formal Dispute Resolution Representatives, then the
position advanced by the Trustees in their Statement of Position shall be considered binding upon
Defendants, subject to any agreements the Formal Dispute Resolution Representatives may have
reached on one or mote issues and further subject to Defendants’ right to seek judicial review
pursuant to the following Subparagraph. In such event the Trustees shall within five (5) days of the
conclusion of the formal dispute resolution process notify Defendants in writing that the formal
dispute resolution process has concluded.

e. Any matter in dispute shall be reviewable by this Court, provided that a
motion for judicial review of the decision is filed by Defendants with the Court and served on all
Parties within twenty-one (21) days of receipt of the Trustees’ letter notifying Defendants of the
conclusion of the formal dispute resolution process. The motion shall include a description of the
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matter in dispute, the relief requested and the schedule, if any, within which the dispute must be
resolved to ensure orderly implementation of this Consent Decree. The Plaintiffs may file aresponse
to Defendants’ motion within twenty-one (21) days of receipt of the motion or within any different
time frame that the local rules of court may provide, and Defendants may file a reply brief within five
(5) days of receipt of the response ot such different time that the local rules of court may provide.

f. The Court may rule based on the written record, with or without oral
argument. The burden of proving entitlement to the 1equested relief with respect to the matter in
dispute shall be on the Party requesting it.

g The foregoing notwithstanding, the Parties acknowledge that disputes may
arise that require 1esolution on an expedited basis. In such cases, the Parties shall agree on an
expedited schedule or, absent prompt agreement, either Defendants o1 the Trustees may petition the
Court for the imposition of an expedited schedule

31.  The mvocation of formal dispute resolution procedures under this Section shall not
extend, postpone or affect in any way any obligation of any Party under this Consent Decree not
directly in dispute or contingent on issues in dispute, unless the Trustees or the Court agrees
otherwise. Defendants’ obligations to pay stipulated penalties as provided in Section XVI with
respect to the disputed matter shall continue to accrue but payment shall be stayed pending resolution
of the dispute. Notwithstanding the stay of payment, the obligation to pay stipulated penalties shall
accrue from the first day of noncompliance with any applicable provision of this Consent Decree,
subject agreement of the Parties or to the decision of the Court on Defendants’ motion If Defendants
do not prevail on a disputed issue, stipulated penalties shall bé assessed and paid as provided in
Section XVI.

XVI. STIPULATED PENALTIES

32 The Parties stipulate that time is of the essence in the implementation of the
requirements of this Consent Dectee and that delays in carrying out the activities required herein may
diminish the compensatory value attributable to those activities. Consequently, in the event that
Defendants exceed the deadline provided for one of the activities described below (subject to any
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modifications agreed to under Section XX VIII) and such delay is not excused through operation of
the dispute resolution provisions (Section X V) and/or the force majeure provisions (Section XVII),
Defendants shall, as a stipulated penalty, increase the financial contributions it makes under this
Consent Decree to fund habitat restoration actions, over and above any payments required elsewhete
under this Consent Decree, as follows:

a For each week Defendants fail to comply with a deadline under Paragraph 24
or 25 for making any payment; in the Project Development Schedule included in Appendix A; under
Paragraph 17 for submitting a Notice of Completion; under Paragraph 18 for submitting a Project .
Completion Accounting; or under Paragraph 40, if applicable, for providing copies of certificates
of insurance and insurance policies, Defendants shall pay a stipulated penalty in the amount of
§1,000. Where the delay extends beyond thé second week, the stipulated penalty shall apply to each
additional day of delay for each such missed deadline. For purposes of this Subparagraph, a week
shall equal a continuous period of seven days.

b. Stipulated penalties are due and payable within 30 days of the date of the
demand for payment of the penalties by the Trustees. All payments to the Trustees under this
Paragraph will be made by a certified check made payable to the Clerk of the Court. This check will
be deposited in the Commencement Bay Restoration Account.

c. At the time of each payment, Defendants will send notice that payment has
been made to the Trustees and DOJ in accordance with Section XXIV (Notices and Submissions).
This notice will reference Commencement Bay NRDA, DOJ Case Number 90-11-2-1049, and the
civil action number

d. Penalties need only be paid upon demand Penalties for late payments will
begin to accrue on the day after payment is due. All other penalties will begin to accrue on the day
after the Trustees’ notice of noncompliance pursuant to Paragraph 10 and will continue to accrue
through the date of'payment. Nothing in this Decree prevents the simultaneous accrual of sepatate
penalties for separate violations of this Decree.

e Defendants may dispute the Trustees’ right to the penalties identified under
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Subparagraph a above by mvoking the dispute resolution procedures of Section XV.

33,  If Plaintiffs bring an action in court to enforce this Decree and prevail, Defendants
will reimburse Plaintiffs for all costs of such action, including but not limited to costs of attorney
time.

34, Payments made under this Section are in addition to any other remedies or sanctions
available to Plaintiffs by virtue of Defendants’ failure to comply with the requirements of this
Decree.

35 Notwithstanding any other provision of this Section, Plaintiffs may, in their
unreviewable discretion, waive payment of any portion of the stipulated penalties that have accrued
pursuant to this Decree. Payment of stipulated penalties does not excuse Defendants from payment
as required by Sections VIII, XII or XIII or fiom performance of any other requirement of this
Consent Decree

36.  The Trustees may use sums paid as stipulated penalties under Paragraph 32 to pay
unreimbursed damage assessment costs and/or to fund o1 contribute to additional actions to restore

Commencement Bay natural resources

XVH. FORCE MAJEURE

37 "Force majeure,” for purposes of this Consent Decree, is defined as any event arising
from causes beyond the contiol of Defendants that delays or prevents the performance of any
obligation under this Consent Decree despite Defendants’ best efforts to fulfill the obligation. The
requirement that Defendants exercise “best efforts to fulfill the obligation” inclirdes using best etforts
to anticipate any potential force majeure event and use best efforts to address the effects of any
potential force majeure event (1) as it is occunting and (2) following the potential force majeure
event, such that the delay is mintmized to the greatest extent possible. “Force majeure” does not
include financial inability to fulfill the obligation. The requirement that Defendants exercise “best
efforts to fulfill the obligation” also includes, where necessary, the filing of legal actions to compel
contract performance in accordance with the design and schedule approved by the Trustees herein.

38 a If any event occurs or has occurred that may delay the performance of any
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obligation under this Consent Decree, whether or not caused by a force majeure event, Defendants
shall notify the Trustees within 14 days of when Defendants first knew that the event might cause
a delay Within 30 days thereafter, Defendants shall provide a written explanation and description
of the reasons for the delay; the anticipated duration of the delay; all actions taken or to be taken to
prevent or minimize the delay; a schedule for implementation of any measures to be taken to prevent
or mitigate the delay or the effect of the delay; and the rationale for attributing such delay to a force
majeure event (if Defendants intend to assert such aclaim). Defendants shall include with any notice
all available documentation supporting their claim that the delay was attributable to a force majeure
event, Failure to comply with the above requirements will preclude Defendants from asserting any
claim of force majeure for that event.

b If the Trustees agree that the delay or anticipated delay is attributable to a
force majeure event, the time for performance of the obligations under this Cénsent Decree that are
affected by the force majeure event will be extended by the Trustees for such time as is necessary.
An extension of the time for performance of the obligations affected by the force majeure event shall
not, of itself, extend the time for performance of any other obligation. If the Ttustees do not agree
that the delay or anticipated delay has been or will be caused by a force majeure event, the Trustees
will notify Defendants in writing of their decision

c. If Defendants elect to invoke the dispute resolution procedures set forth m
Section XV, above, regarding a claimed force majeure event it shall do so no later than 30 days after
receipt of the Trustees’ notice of disagieement In any such proceeding Defendants shall have the
burden of demonstrating by a preponderance of the evidence that the delay or anticipated delay has
;t)een or will likely be caused by a force majeure event, that the duration of the delay or the extension
sought was or will be warranted under the circumstances, that Defendants exercised best efforts to
fulfill the obligation in question, and that Defendants complied with the requirements of this
Paragraph. If Defendants carry this burden, the delay at issue shall be deemed not to be a violation
by Defendants of the affected obligation of this Consent Decree.

XVIIL. INDEMNIFICATION:; INSURANCE
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39 a. Defendants shall ensure that any contractor hereafter retained who performs
work for them in carrying out the requirements of this Consent Dectee shall indemnify for and hold
harmless each of the Plaintiffs and/or their agents, employees and representatives from any and all
damage claims or causes of action arising from acts or omissions of Defendants and/or their officers,
emplovees, agents, contractors, subcontractors, representatives and any persons acting on their behalf
ot under their control, in carrying out the requirements of this Consent Decree. Further, Defendants
agree to pay the Plaintiffs all costs they incur, including but not limited to attorneys fees and other
expenses of litigation and settlement, arising from or on account of damage claims made agaimnst the
Plaintiffs based on acts or omissions of Defendants or their officers, employees, agents, contractors,
subcontractors, representatives and any persons acting on their behalf or under their control, in
carrying out the requirements of this Consent Decree. None of the Plaintiffs shall be held out as a
party to any contract entered into by or on behalf of Defendants or Pierce County in carrying out the
requirements of this Consent Decree. Neither Defendants, Pierce County, nor any such contractor
or representative of them shall be considered an agent of any Plaintiff, and Defendants shall require
any contractor hereafter retained by Defendants who performs work for Defendants in carrying out
the requirements of this Consent Decree to affirmatively ackndwledge that it is not acting as an agent
of any Plaintiff.

b. Defendants shall ensure that any contractor hereafter retained who performs
work for them in carrying out the requirements of this Consent Decree waive, and shall indemmnify
and hold harmless each of the Plaintiffs with respect to, any claims for damages or retmbursement
from the Plaintiffs o1 for set-off against any payments made o1 to be made to the Plaintiffs, arising
from or on account of any contract, agreenient or arrangement between Defendants and any person
in carrying out the requitements of this Consent Decree, including claims on account of construction
delays

40.  In the event that Defendants elect to perform any portion of the work required to
develop the Project, Defendants shall secure and maintain comprehensive general liability insurance
and automobile liability insurance with limits of $10,000,000 (ten million dollars), combined single
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limit. In addition, for the duration of this Consent Deciee Defendants shall satisfy, or shall ensure
that their contractors or subcontractors satisfy, all applicable laws and regulations regarding the
provision of worker’s compensation insurance for all persons performing any wotk involved in
implementing this Consent Dectee. No later than 15 days before commencing any work involved
in implementing this Consent Decree, Defendants shall provide to the Trustees certificates of such
insurance and a copy of each insurance policy. Defendants shall resubmit such certificates and
copies of policies each year on the anniversary of the effective date of this Consent Decree. If
Defendants demonstiates by evidence satisfactory to the Trustees that any contractor or subcontractor
maintains insurance equivalent to that described above, or insurance covering the same risks but in
a lesser amount, then, with respect to that contractor or subcontractor, Defendants need provide only
that portion of the insurance desciibed above that is not maintained by the contiactor or
subcontractor.

41. The Trustees agree to require that any contractor who performs work for them in the
Project arca shall agree to indemnify and hold harmless Defendants and their agents, employees and

representatives, against all claims of any nature, including, but not limited to, claims by third parties

for death, personal injury, or property damage, and claims for environmental liability that arise as

theresult of negligent acts or omissions of such contractor, its employees, representatives and agents
in camrying out the provisions of this Consent Decree. Such indemnity shall be limited to actual
damages only, and shall not extend to consequential damages or any other liability except as stated
herein

XIX. COVENANT NOT TO SUE BY PLAINTIFES

42, Except as specifically provided in Section XX (Reservations of Rights) below,
Plaintiffs covenant not to sue ot to take administrative action against Defendants pursuant to Section
107(a) of CERCLA, 42 U S C § 9607(a); Chapter 70.105D RCW; Section 311 of the Clean Water
Act(CWA), 33U S.C § 1321; or Section 1002(a) of the Qil Pollution Act of 1990 (OPA),33US.C.
§ 2702(a), to recover Natural Resource Damages This covenant not to sue will take effect upon
entry of this Consent Decree by the Court and continue in effect conditioned upon the satistactory
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performance by Defendants of their obligations under this Consent Dectee. This covenant not to sue
extends only to each Defendant and its heirs, successors and assigns, and does not extend to any

other person.

XX RESERVATIONS OF RIGHIS

43 Plaintiffs reserve, and this Decree is without prejudice to, all rights against any
Detendant with respect to all matters not expressly included within the Covenant Not to Sue by
Plaintiffs in Paragraph 42. Notwithstanding any other provision of this Decree, Plaintiffs reserve,
and this Decree 1s without prejudice to, all rights against each Defendant with respect to:

a. liability for failure of the Defendant to meet a quuirément of this Decree;

b liability for costs of response incuwred or to be incurred by Plaintiffs, provided,
however, that nothing in this Subparagraph b. shall be deemed to supersede or conflict with the
provisions of the consent decice entered in United States v. Bay Chemical, et al , W.D. Wash. case
number C99-5521RJ;

c. liability for injunctive relief or administrative order enforcement under Section 106
of CERCLA, 42 US.C. § 9606;

d. criminal liability to the United States or State.

XXI REOPENERS

44.  Notwithstanding any other provision of this Consent Decree, the Plaintiffs 1eserve,
and this Consent Decree is without prejudice to, the right to mstitute proceedings against each
Defendant in this action ot in a new action for:

a. Claims based on a failure of the Defendant to satisfy the requirements of this
Consent Decree; and "

b. Additional claims for Natural Resource Damages if conditions, factors or
information in the Commencement Bay Environment, not known to the Trustees at the time of entry
of this Consent Decree, ate discovered that, together with any other relevant information, indicates
that there is a threat to the environment, or injury to, destruction of, or loss of natural resources of
a type unknown, or of a magnitude significantly greater than was known, at the time of entry of this
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Consent Decree, which is attributable to the Defendant For purposes of this Paragraph, information
known to the Trustees shall consist of any information in the files of, or otherwise in the possession
of any one of the individual Trustees, ot their contractors o1 consultants who worked on the Trustees’
natural resource damages assessment and liability allocation projects.

XX, COVENANT NOT TO SUE BY DEFENDANTS

45 Each Defendant covenants not to sue and agrees not to assert any claims or causes
of action against the United States, the State, the Puyallup Tribe of Indians and the Muckleshoot
Indian Tribe or their contractors or employees, for any civil claims or causes of action 1elating to
Natural Resource Damages.

XXM, EFEECT OF SETTLEMENT; CONTRIBUTION PROTECTION

46.  Nothing in this Consent Decree shall be construed to create any rights in, or grant any
cause of action to, any person not a Party to this Consent Decree Each of the Parties expressly
reserves any and all rights (including, but not limited to, any right to contribution), defenses, claims,
demands, and causes of action they each may have with respect to any matter, transaction, or
occurrence relating in any way to the Commencement Bay Environment against any person not a
Party hereto.

47 The Parties agree, and by entering this Consent Decree this Court finds, that each
Defendant is entitled, as of the effective date of this Consent Decree, to protection from contribution
actions or claims as provided by CERCLA Section 113(f)(2), 42 USC. § 9613(£)(2), and RCW
70.105D 040(4)(d), for Natural Resource Damages.

48.  Each Defendant agrees that it will notify the Trustees and the United States in writing

no later than 60 days before bringing a suit or claim for contribution for Natural Resource Damages

- Each Defendant also agrees that it will notify the Trustees and the United States in writing within

10 days of service of a complaint or claim upon them relating to a suit or claim for contribution for
Natural Resource Damages. In addition, each Defendant will notify the Trustees and the United
States within 10 days of service or teceipt of any Motion for Summary Judgment and within 10 days
of 1eceipt of any order from a court setting a case for trial for matters related to this Decree
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49 Inanysubsequent administrative or judicial ptoceeding initiated by the Plaintiffs for
injunctive relief, recovery of tesponse costs, or other appropriate relief other than Natural Resource
Damages, no Defendant shall assert, and nor may it maintain, any defense or claim based upon the
principles of waiver, res judicata, collateral estoppel, issue preclusion, claim-splitting, or other
defenses based upon any contention that the claims raised by the Plaintiffs in the subsequent
procéeding were or should have been brought in the instant case; provided, however, that nothing
in this Paragraph affects the enforceability of the covenants not to sue set forth in Paragraphs 42 and
45,

XXIV NOTICES AND SUBMISSIONS

50.  Whenever notice is required to be given or a document is required to be sent by one
Party to another under the terms of this Dectee, it will be directed to the individuals at the addresses
specified below, unless those individuals or their successors give notice of a change to the other
Parties in writing, Wiitten notice as specified constitutes complete satisfaction of any written notice
requirement of the Decree for Plaintiffs and Defendants

As to the United States and as to DOJ:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

PO. Box 7611

Washington, D.C. 20044-7611

(DJ #90-11-2-1049)

As to NOAA.:

Robert A Taylor

NOAA Office of General Counsel GCNR/NW
7600 Sand Point Way NE

Seattle, WA 98115-0070

As to the United States Department of the Interior:

Jeft Krausmann
1S, Fish & Wildlife Service
510 Desmond Dr. SE, Suite 102
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Lacey, WA 98503-1263
As to the State:

Craig Thompson

Toxics Cleanup Program
State of Washington

P O.Box 47600

Olympia, WA 98504-7600

As to the Puyallup Iribe of Indians:

Bill Sullivan
Environmental Department
Puyallup Tribe of Indians
1850 Alexander Avenue
Tacoma, WA 98421

As to the Muckleshoot Indian Tribe:

Mi. Rob Otsea

Office of the Tribal Attorney
Muckleshoot Indian Tribe
39015 172nd Avenue S E.
Auburn, WA 98002

As to AOL Express, Inc .
Valerie Lewis

Asst. V.P. and Asst. Secretary
Safeway Inc

5918 Stoneridge Mall Road
Pleasanton, CA 94619

As to Arkema Inc.:

Doug Loutzenhiser

Director, Envmt. & Sustainable Developmt.

Arkema Inc
900 First Avenue
King of Prussia, PA 19406

As to Buffelen Woodworking Company:

CONSENT DECREE - Page 30
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Loren Dunn

Riddell Williams P.S.

1001 Fourth Avenue Plaza, #4500
Seattle, WA 98154

As to CHS Inc.:

Tod Gold

Salter Joyce Ziker, PLLC

1601 Fifth Avenue, Suite 2040
Seattle, WA 98101

As to Edward and Molly Bairy, Charles and Patricia Curran, Donald S. and Barbara Olson, Kay
E. Olson, Olson & Curran Barnacle Stopping Salt Water Free Vertical Dry Dock Co. dba Ole &
Chailie’s Marinas and West Waterway Associates, P S

Gregory A. Jacoby
McGavick Graves

Suite 500

1102 Broadway

Tacoma, WA 98402-3534

As to Dunlap Towing Company:

James L. Dunlap, President Guy I Sternal
P.O. Box 593 Eisenhower & Carlson
La Conner, Washington 98257 Wells Fargo Plaza, Suite 1200

1201 Pacific Avenue
Tacoma, WA 98402

As to Estate of Norman Nordlund, Hylebos Boat Haven, Phyllis Nordlund, Nordlund Boat
Company, Inc ., and Nordlund Properties, Inc.:

Gregory A Jacoby
McGavick Graves

Suite 500

1102 Broadway

Tacoma, WA 98402-3534

Asto FOF, Inc :

Patrick M. Paunlich
Thorsiud Cane & Paulich
1325 Fourth Avenue, Suite 1300
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Seattle, Washington 98101
As to Hylebos Marina Inc :

James V. Handmacher
Morton McGoldrick, P.S
PO Box 1533

820 A Street, Suite 600
Tacoma, WA 98401

As to Judy Johnson:

james V Handmacher
Morton McGoldrick, P.S
P.O. Box 1533

820 A Street, Suite 600
Tacoma, WA 98401

As to Jones Chemicals, Inc :

Timothy T. Gaffney
Executive Vice President
JCI Jones Chemicals, Inc
100 Sunny Sol Boulevard
Caledonia, New York 14423

As to Joseph Simon & Sons and Rail & Locomotive Equipment Company (a Division of Joseph

Simon & Sons):

Philip Simon, President
2200 East River Street
Tacoma, Washington 98421

As to Louisiana-Pacific Corporation:

Bert Krages

Attorney at Law

6665 SW Hampton St., Suite 200
Portland, OR 97223

As to Noveon Kalama Chemical, Inc.:
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Guy J. Sternal

Eisenhower & Carlson

Wells Fargo Plaza, Suite 1200
1201 Pacific Avenue

Tacoma, WA 98402
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John W Watson

Gardner Carton & Douglas LLP
191 N. Wacker Drive

Suite 3700

Chicago, IL 60606

As to Don and Alba Oline:

Clark J. Davis

Davis Roberts and Johns PLLC
7525 Pioneer Way, Suite 202
Gig Harbor, WA 98333

As to Ronald Oline:

James V. Handmacher
Morton McGoldrick, P S
P.O. Box 1533

820 A Street, Suite 600
Tacoma, WA 98401

As to Portac, Inc.:

Tod Gold

Salter Toyce Ziker, PLLC

1601 Fifth Avenue, Suite 2040
Seattle, WA 98101

As to Rayoniet Properties, LLC:

R. Paul Beveridge Donald L. Schwendiman

Heller Ehrman Rayonier Properties, LLC

Suite 6100 3888 NW Randall Way, Suite 204
701 Fifth Avenue Silverdale, WA 98383

Seattle, WA 98104

As to Estate of Leslie P. Sussman, Paula Rose, Sussman Rose Sussman, Alan Sussman and
Sophie Sussman:

Guy J. Sternal

Eisenhower & Cazlson

Wells Fargo Plaza, Suite 1200
1201 Pacific Avenue
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Tacoma, WA 98402

As to USG Intenors, Inc.

Howard (Terry) Hall Chiistopher J. McElroy
Wolfstone, Panchot & Bloch, P.S., Inc. Assistant Geneial Counsel
801 Secpnd Avenue, Suite 1500 USG Corp.

Seattle, WA 98104 125 S Franklin Street

Chicago, IL 60606
As to Wasser & Winters Co, Inc :
James C. Hanken
Law Offices of James C. Hanken
999 Third Avene, Suite 3210
Seattle, WA 98104

As to Zidell Marine Corporation:

Kathryn M Silva Suzanne Lacampagne

Zidell Marine Corporation Miller Nash LLP

3121 SW Moody 111 SW Fifth Avenue, Suite 3400
Portland, OR 97239 Portland, OR 97204

XXV. EFFECTIVE DATE

51. The effective date of this Consent Decree shall be the date upon which this Consent

Dectee is entered by the Court, except as otherwise provided herein

XXVI. RETENTION OF JURISDICTION

52. This Court will retain jurisdiction over this matter for the purpose of interpreting and

enforcing the terms of this Decree.

XXVI. INTEGRATION/APPENDICES

53. This Decree and its appendices constitute the final, complete, and exclusive
agreement and understanding with respect to the settlement embodied in this Dectee. The Parties
acknowledge that there are no representations, agreements, or understandings relating to the
settlement other than those expréssly contained in this Decree. The following appendices are

attached to and incorporated into this Consent Decree:
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Appendix A Old Soldier’s Home Setback Levee Setback Project Project Description

Appendix B Oider Directing the Deposit of Natural Resource Damages into the
Registry of the Court in United States v. Port of Tacoma, No. C93-5462B
(WD Wash. Oct 8, 1993}

Appendix C  Project Site deed restrictions

XXVIIL MODIFICATION

54. No material modifications shall be made to any requirement under this Consent
Decree without written notification to and written approval of the United States Department of
Justice and the T1ustees, Defendants and the Court. Modifications to this Consent Decree exclusive
of the appendices incorporated within that do not materially alter the terms of this Consent Decree
may be made by written agreement between the United States Department of Justice, the Trustees
and Defendants. Modifications to any of the appendices to this Consent Decree that do not materially
alter any of the terms of this Consent Decree may be made by written agreement between the
Trustees and Defendants. The following modifications shall be deemed not to matetrially alter the
terms of this Consent Decree or the appendices incorporated herein:

a. Extensions of deadlines contained in Appendix A, provided that the total
of such extensions shall equal one year or less;

b Project design changes that increase the Project scale, or that decrease the
Project scale by no more than 10% (ten percent) of the Project’s area; or

c Extensions of deadlines for 1eports, accounts, plans or proposals of 45
days or less.

XXIX. ENFORCEMENT

55 The requirements of this Consent Decree, including but not limited to deadlines,
schedules and Project designs, are independently enforceable and the delay or failure of the Trustees
to enforce any requirement will not preclude or prejudice the subsequent enforcement of the same

or another requirement.
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XXX TERMINATION

56 This Decree shall terminate upon wiitten notice, made in accordance with Section
XXIV, by Defendants to all Plaintitfs that all actions required under Section VIII have been taken,
all payments required under Sections VI, XII and XIII (and under Sections XIV and XVI, if
applicable) have been made and all other applicable requirements of this Decree have been fulfilled,
and subsequent written notice by the United States confirming the performance by Defendants of
their obligations under this Dectee. Such notice by the United States shall be sent within 45 calendar
days of receipt by all Plaintiffs of the required payments and notice from Defendants If the United
States fails to send such notice, this Decree shall terminate automatically on the 46™ day following
receipt by all Plafntiffs of the required payments and notice from Defendant The following
provisions of this Deciee shall survive termination: Section IX (“Post-Construction Alterations;
Further Restoration Actions™); Section X (“Access to Information and Project Site™); Section XIX
(“Covenant Not to Sue by Plaintiffs™); Section XX (“Reservations of Rights™); Section XXI
(“Reopeners™); Section XII (“Covenant Not to Sue by Defendants™); and Section X X1 (“Effect of
Settlement; Contribution Protection™).

XXXI LODGING AND OPPORTUNITY F¥OR PUBLIC COMMENT

57, This Decree will be lodged with the Coust for a period of not less than 30 days for
public notice and comment. The Plaintiffs each resetve the right to withdraw or withhold their
consent if the comments regarding the Decree disclose facts or considerations that indicate this
Decree is inappropriate, improper, or inadequate. Each Defendant consents to the entry of this
Dectee without further notice.

58.  Iffor any reason this Court does not approve this Decree in the form presented, or
does not approve this Decree by June 30, 2006 and Pierce County does not extend the applicable
deadline for performance contained in the Project agreement with Defendants, this settlement
agreement may be voided at the sole discretion of any Paity, and the terms of the agreement may not
be used as evidence in any litigation between the Parties

XXXI. SIGNATORIES/SERVICE
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59, The Assistant Attorney General for the Envitonment and Natuial Resoutces Division
of the United States Department of Justice and each undersigned representative of the State, the
Puyallup Tribe of Indians, the Muckleshoot Indian Tribe and each Defendant certifies that he or she
is authorized to enter into the terms and conditions of this Dectee and to execute and bind legally
the Party that he or she represents to this document

60.  Each Defendant agrees not to oppose entry of this Decree by this Court or to
challenge any provision of this Deciee unless any Plaintiff has notified Defendant in writing that it
no longer supports entry of the Decree.

61.  Each Defendant will identify on the attached signature page the name and address of
an agent who is authorized to accept service of process by mail on behalf of it with respect to all
matters relating to this Decree. Each Defendant agrees to accept service in that manner and to waive
the formal service requirements set forth in Rule 4 of the Federal Rules of Civil Procedure and any
applicable local rules of this Court, including but not limited to service of a summons.

XXX FINAL JUDGMENT

62. Upon approval and entry of this Dectee by the Court, this Decree will constitute the
{inal judgment between and among the United States, the State, the Puyallup Tribe of Indians, the
Muckleshoot Indian Tribe, and each Defendant. The Court finds that there is no just reason for delay

and therefore enters this judgment as a final judgment under Fed. R Civ P. 54 and 58

SO ORDERED THIS DAY OF 2006.

United States District Judge
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Appendix A

Old Soldiers Home Levee Setback Project Description

United States, et al. v. AOL Express, Inc., et al.
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Ol1d Soldiers Home Levee Setback Project
1. Project Description

The project will consist of a setback levee along the Puyallup River near Orting, WA at river
miles 21.3 to 22.5, approximately 6376 feet in length, with a maximum toe width of 50 feet,
along the inside of an existing meander bend. The top will be 12 feet wide, and the river face
will have a buried toe of 9 feet width. Total width is expected to vary based on height of levee.
The levee will be approximately 950 feet from the existing levee at the widest portion of the site.
The back slope will be 5 to 1, and the fore slope will be 2 to 1. The levee will consist of
approximately 55,107 Cubic Yards (CY) of gravel, 3506 CY of % inch minus crushed rock, and
will be faced with 5929 CY of 30 inch minus riprap. The alignment of the levee is shown in the
figures in Section 6 below. The alignment follows property boundaries and roads as closely as
possible until it turns back into the existing levee at 5500 feet. The alighment maximizes the
floodplain area, forested wetland, and relict side-channel habitat that will be reconnected (67
acres).

Concurrent with this construction, rip-rap will be added to three existing areas at the project site
and in the project vicinity: (1) 350 feet upstream of the upstream project end on the left bank;
(2) between the downstream project end and a point 100 feet below the Calastoga bridge on the
left bank; (3) 150 feet of work at and along the right bank, only as needed along the right bank to
protect the existing levee from damage due to changes in river hydraulics. Specific construction
features are described in Table 1.

Table 1 Summary of the construction features

Feature Name Length (ft) Width (ft) Rlp(rcagO Qty | Comments
Set-back Levee 9504t max
6376 50 5929 setback  from
. river
Right ‘Bank 6472 Varies 2054 Sized baseq on
levee upgrade need to teach
RT bank below . 3t total
Bridge 145 Varies 34 thickness based
LFT Bank on existing
Below Bridge 150 50 89 riprap
DS LFT Bank Flap gate for
Existing levee 1090 50 1327 existing
_ opening
US Left Bank Protects new
Existing Levee 350 50 168 toe and tie-in
point
Above Project 2900 ft above
LFT bank 150 50 86 US end of new
existing Levee levee

United States, et al , v. AOL Express, Inc , et al
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Construction is expected to begin in July 2006 with the setup of staging and construction
management areas: Access will be obtained through Pierce County property, and through a
construction access easement from the Washington State Old Soldiers Home. Construction of
the levee will begin from the down stream end, and work up stream. Concurrently, the existing
levee will be demolished including all armor or face rock to the toe of the levee, which is at or
below the Ordinary High Water mark (OHW). Matenials from the existing levee will be
salvaged and included in the new setback levee. Construction will proceed in this parallel
fashion, with additional materials brought to the site from a Pierce County gravel pit located
approximately 1 mile away Construction is expected to be completed no later then the end of
2007. Once the setback levee 1s complete, two channels will be excavated in a downstream —
upstream fashion, creating two openings of 200 linear feet to facilitate reconnection to the river.
The channels will be sited based on field conditions, and their final positions and sizes will be
repotted in the As-Buili drawings. Existing levee vegetation larger then 8 inches DBH will be
preserved, to comply with the policies of the Puyallup Tribe Vegetation Settlement agreement.
No new vegetation will be planted on the existing levee once its demotition is completed. No
vegetative plantings are anticipated within the already heavily vegetated site.

2. Required Permits and Approvals

a) Hydraulic Project Approval, Washington Department of Fish and Wildlife
' - Permit No. 102160-1, issued July 12, 2005

b) Pierce County Determination of Nonsignificance and Adoption of Existing

Environmental Document
- Application No. 402265, issued April 25, 2005

c) Final Environmental Assessment, U.S. Army Corps of Engineers, Seattle District
- 1ssued February 2005

d) Finding of No Significant Impact (FONSI), US Army Corps of Engineers,
Seattle District
- issued March 31, 2005

e) Consultation under the Endangered Species Act and the Magnuson-Stevens
Fishery Conservation and Management Act.
Letter of concurtence by NOAA, August 3, 2004
- Letter of concurrence by U S. Fish and Wildlife Service, October 20,
2004

) Section 404 Permit, U.S. Army Corps of Engineers, Seattle District
- pending

g) Shoreline Substantial Development Permit, City of Orting
- pending

United States, et al , v. AOL Express, Inc., et al.
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h) Shoreline Substantial Development Permit, Pierce County
- pending

1) Section 401 Water Quality Certification, Washington Department of Ecology
- pending

3. Project Construction and Development Schedule

a. Permit Applications filed Done
b. Ninety-percent design completed July 1, 2006
¢ Construction completion Two years after entry of this Consent Decree

d. Post-Construction Report (5.a below) 180 days after Trustees’ Notice of Approval
of Completion for the Project

e. Project completion accounting 180 days after Trustees’ Notice of Approval
of Completion for the Project

4. Project Performance Evaluation Plan

a Defendants will provide the Trustees with a post-construction report including a letter of
completion from Pierce County’s coniractor and "as-built" drawings demonstrating that the
existing river levee has been reduced in height to the Ordinary High Water mark within the
Project area as described in section 1 above If the post-construction "as-built” drawings do not
demonstrate compliance with this height limit, the defendants will be required to perform
additional work as necessary to bring the levee down to the specified level. Consent decree
enforcement terms (stipulated penalties and liquidated damages) will be tied to this element.

b. The Trustees shall perform spawning surveys to be conducted every 10 days from September
1 through December 31. The surveys will begin the year after construction is complete and will
run for two consecutive years. The defendants have reimbursed the Trustees for the cost of such
surveys m the Restoration Oversight Costs provided in the Consent Decree. No performance
objective (i.e., X% increase in spawning, ctc) or adaptive management will be tied to this
monitoring element, and the information derived from the spawning surveys shall not provide a
basis for any additional work by the Defendants. It is intended solely to provide information to
the Trustees to assist them in determining whether levee setback projects achieved their intended
purpose.

5. Project Adaptive Management Plan
None

6. Exhibits:

United States, et al., v. AOL Express, Inc,, et al.
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A Project Map
B. Project Drawings

C. Project Photos

United States, et al , v. AOL Express, Inc, et al.
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Exhibit B Project Drawings

United States, et al , v. AOL Express, Inc, et al.
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NOTES:
THE FOLLOWING /S THE RECOMMENDED CONSTRUCTION SEQUENCE:

i INSTALL CONSTRUCTION LMIT BOUNDARY AND TEMPORARY EROSION
CONTROL FACILITES

2. PREPARE ACCESS ROAD AND TEMPORARY STOCKPILE AREA.

o CLEAR OLD LEVEE BETWEEN STA 9480 AND Si+60

4. REMOVE EXISTING LEVEE FROM SETOACK LOVEE STA 1+50 TO 48+00
AND STOCKPIE IN TEMPORARY STOCKFILE AREA.

5 RCERADE LEVEE REMOVAL AREA AND HYROSEED TO MINIMIZE
ERQSION,

6. PROCESS OLD LEVEE MATERIAL FOR USE AS EMBANKMENT. MATERIAL
FOR LEVEE SECTIONS.

7 CLEAR AND GRUB RIGHT BANK LEVEE FROM STA 0400 TO 574
RE4+00,

8. RAISE AND STAGHIZE EXISTING RIGHT BANK LEVEE FROM STA 0+00
70 R24+00.

9. CLEAR AND GRUB LEFT BANK LEVEE FROM STA LO+0C TO L10+16.
10, RAISC AND STABILIZE EXISTING LEVEE FROM [0+00 TO LID+36.

11. CLEAR AND GRUB SCTGACK LEVEE SITE FROM STA 0400 TQ 51430
12. CONSTRUGT SETBACK LEVEE.

13 CLEAR EXISTING LEFT BANK REVETMENT FROM STA 51465 7O 76+15
AND FROM STA 80+50 TQ 82+50,

14. RAISE AND STABILIZE LEFT BANK LEVEE FROM STA 5148570 76+15
AND FROM S5TA BO+50 TO B2+50,

15 CONSTRUCT HABITAT CHANNEL OQUTLET

16. CONSTRUCT HABITAT CHANNEL IMPROVEMENTS.

17, CONSTRUCT HABITAT CHANNEL INLET.

18, REMOVE UNUSED MATERIAL AND TESC BMPS,

19. RESTORE AQCLSS ROADS AND HYDROSEED DISTURBED AREAS THAT
NEED ADDITIONAL HYDROSEED GR HAVE NOT BEEN HYDROSELDED.
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%W . e o A B536661.60 1217605.26 END TIEBACK LEVEE CENTERLINE
£ @&o B £36656.35 1217559.56  START TIEBACK LEVEE GENTERLINE
.% » < 63IB279,78 1217004.74 60 FOOT EASEMENT CORNER
AN i 53888245 121693219 B0 FOOT EASEMENT CORNER
3y o 538842.28 1216873.30 80 FOOT EASEMENT CORNER
£ ¢ 539107.23 121680511 60 FOOT EASEMENT CORNER
o G 633398.25 67421 60 FOOT EASEMENT CORNER
H 539539,43 1216657.78 B0 FOOT EASEMENT CORNER
1 540211 38 121639615 COUNTY PROPERTY CORMER
j 542189.36 121528473 COUNTY PROPERTY CORNER
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e o e Boo" N 643062.25 1214431.66  COUNTY PROPERTY CORNER
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TEMFORARY EROSION

CONTROL NOTES

L. THE IMPLEMENTATION OF THESE ESC PLANS AND THE CONSTRUGTION,

MAINTENANCE, REPLACEMENT AND UPGRADING OF THESE FACILITIES i5 THE
RESPONSIBLITY OF THE CONTRACTOR UNTIL ALL CONSTRUCTION IS APPROVED.

2. THE BOUNDARIES OF THE CLEARING LIMITS SHOWN ON THIS PLAN SHALL
BE CLEARLY FLAGGED BY SURVEY TAPE OR FENCING, I REQUIRED, PRIGR TO -
CONSTRUCTION, DURING THE CONSTRUCTION PERIOD, MO DISTURBANCE
BEYOND THE CLEARING LIMITS SHALL BE PERMITTED. THE CLEARING LIMITS
SHALL BE MAINTAINED Y THE COMTRAGTOR FOR TME DURATION OF
CONSTRUCTION,

J. STABILIZE CONSTRUCTION ENTRANCES SHALL BE INSTALLED AT THE
BEGINNING OF CONSYRUCTION AND MAINTAINED FOR THE DURATION OF THE
PROJECT.

A THE ECS FACHITIES SHOWN OW THIS PLAN WMUST BE CONSTRUCTED PRIOR
TO OR IN CONJUNCTION MTH ALL CLEARING AND GRADING 50 AS TO
ENSURE THAT THE TRANSFORT OF SEDIMENT TO SURFACE WATERS,
DRAINAGE SYSTEMS AND ADJACENT PROPERTIES IS MINIMIZED.

5. THE ECS FACILITIES SHOWNW ON THIS PLAN ARE THE MINIMUM
REQUIREMENTS FOR ANTICIPATED SITE CONDITIONS. DURING THE
CONSTRUCTION PERIOD THESE £SC FACILITIES SHALL BE UPGRADED AS
NEEDED FOR UNMEXPECTED STORM EVENTS AND MODNRED TO ACCOUNT FOR
CHANCING SITE CONDIIONS (EG ADDITIONAL COVER MEASURES, ADDITIONAL
SUMP PUIMPS, RELOCATION OF DITCHES AND SILT FENCES, PERIMETER
PROECTION ETC) AS DIRECTED BY PIERCE COUNTY.

&, THE ESC FACHITIES SHALL BE INSPECTED DAILY BY THE CONTRACTOR
AND MAWNTAINED TO ENSURE CONTINUED FROPER FUNCTIONING.

7 ANY AREAS OF EXPOSED SOILS, INCLUDING ROADWAY EMBANKMENTS, THAT
Wil NOT BE DISTURBED FOR TWOD CONSECUTIVE DAYS DURING THE WET
SEASON OR SEVEN DAYS DURING THE DRY SEASON SHALL BE IMMEDIATELY
STABILIZE WITH THE APFROVED ESC METHODS ﬁﬁh SEEDING, MULCHING,
PLASTIC COVERING).

B ANY AREAS NECOING ESC MEASURES THAT DO NOT REQUARE IMMEDMITE
ATTENTION SHALL BE ADDRESSED 'WITHIN SEVEN (7} DAYS. - &

9. THE ESC FACILIBES ON IWACTIVE SHTES SHALL BE-INSPECTED ANDY.
MAINTAINED A MINDSLI OF ONCE A %DZH: BURING THE DRY SEASON.
BI-MONTHLY DURING THE WET SEASQN, OR #WITHIN THENTY FOUR (24}
HOURS FOLLOMING A STORM £VENT.) R
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Appendix B
Order Directing the Deposit of Natural Resource Damages into
the Registry of the Court in
United States v. Port of Tacoma, No C93-5462B (W D. Wash. Oct 8, 1993)

United States, et al v. AOL Express, Inc, et al.
Appendix B
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Hon. Robert J. Bryan

Al
HED T 1oDGiD
— - IVED

——————r—

0CT 07 1993

US. DISTRICT COURT
: i K TACCMA
mmm DESTRKT OF WASHNGTON KT TAOOHL,

UNITED STATES DISTRICT COURT
WESTERN DISTRICT gﬁmﬁﬁﬁHINGTON
ON DOCRET

ocT §}
UNITED STATES OF AMERICA, )
ON BEHALF OF THE UNITED STATES  ®yOpeuty

ENVIRONMENTAI PROTECTION AGENCY, }
THE UNITED STATES DEPARTMENT OF )
THE INTERIOR, AND THE NATIONAL ) Civil No. C93-5462B
OCEANIC AND ATMOSPHERIC )
ADMINISTRATION; )
STATE OF WASHINGTON; ) ORDER DIRECTING THE
PUYALLUP TRIBE OF INDIANS; ) DEPOSIT OF NATURAL
MUCKLESHOOT INDIAN TRIBE; ) RESOURCE DAMAGES INTO
) THE REGISTRY OF THE
Plaintiffs, ) COURT
)
v. )
)
PORT OF TACOMA )
)
Defendant )
)

This Order is entered in furtherance of a Consent Decree
in the above captioned matter between Plaintiffs the United
States of America, State of Washington, Puyallup Tribe of Indians
and Muckleshoot Indian Tribe and Defendant the Port of Tacona

("Settling Defendant")'i. Under the Consent Decree, Settling

Defendant has agreed, among other matters, to pay 212,000,000

U.S. Department of Justice
Environmental Enforcement Section

ORDER DIRECTING DEPOSIT OF P.0. Box 7611, Ben Franklin Station
NATURAL RESOURCE DAMAGES - 1 Washington, D.C. 20044
United States, et al, v. AOL Express, Inc., et al. {

Consent Decree - Appendix B - - _
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(twelve millicon dollars), in installments as identified in the
Consent Decree, to the Natural Resource Trustees (National
Oceanic and Atmospheric Administration of the U.S. Department of
Commerce, the U.S. Department of the Interior, the Washington
Department of Ecclogy (on behalf of the Washington Department of
Fisheries, the Washington Department of Natural Resources, and
the Washington Department of Wildlife), the Puyallup Tribe of
Indians, and the Muckleshoot Indian Tribe) in settlement of
Settling Defendant’s liability for Natural Resource Damages
caused by releases of hazardous substances from property owned,
managed or operated by Settling Defendant within the Commencement
Bay Environment, as defined in the Consent Decree, This Order
addresses handling and investment of those funds by the Registry
of the Court.

Pursuant to Rule 67 of the Federal Rules of Civil
Procedure, 28 U.S.C. § 2041, and Local Rule GR 6, and in
accordance with the terms of the Consent Decree, it is hereby

1. ORDERED that Settling Defendant, following entry of the
Consent Decree and in accordance with the payment schedules
established therein, pay to the Clerk of the Court all sums
apecified in paragraph 5l1.b. of the Consent Decree, which sums
constitute recovery for Natural Resource Damages and Future
Trustee Assessment Costs, as defined in the Consent Decree; and

it is

U.S. Department of Justice

Environmental Enforcement Section

ORDER DIRECTING DEPOSIT OF P.0. Box 7611, Ben Franklin Station
NATURAL RESOURCE DAMAGES - 2 Washington, D.C. 20044
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2. ORDERED that Settling Defendant shall make the
aforementioned payments by checks made payable to the Clerk of
the Court, bearing the notation Civil Action No. C93-5462B
(W.D. Wash.), which checks shall be sent to:

Office of the United States Attorney

3600 SeaFirst Fifth Avenue Plaza

800 Fifth Avenue

Seattle, Washington 98104
The U.S. Attorney shall immediately deposit such funds with the
Registry of the Court. The Settling Defendant shall cause
photocopies of each check and of any transmittal letter
accompanying the check to be sent to: Chief, Environmental
Enforcement Section, Department of Justice, P.0. Box 7611, Ben
Franklin Station, Washington, D.C. 20044; and to Robert A.
Taylor, NOAA Damage Assessment and Restoration Center, 7600 Sand
Point Way NE, BIN C15700, Seattle, WA 958115; and it is

3. ORDERED that an account shall be estabklished in the
Registry for payments received in the above captioned matter and
for such other payments as may be received from time to time in
connection with restoration and protection of the ecosystem of
the Commencement Bay watershed, and that the account shall be
titled Commencement Bay Natural Resource Restoration Account
("Commencement Bay Restoration Account"); and it is

4. ORDERED that the Clerk of the Court shall administer the

funds so received as follows:

U.S. Department of Justice

Environmental Enforcement Section

ORDER DIRECTING DEPOSIT OF P.O. Box 7611, Ben Franklin Station
NATURAL RESOURCE DAMAGES - 3 Washington, D.C. 20044
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a) $100,000 of the fﬁnds received shall be deposited in
such interest-bearing federally insured commercial bank account
or accounts as the Clerk deems appropriate;

b) the balance of the funds received shall be used to
purchase 91-day Treasury Securities, at the highest prevailing
interest rate available for such Treasury Securities;

c) upon maturity of the Treasury Securities referred to
in subparagraph b), the Clerk shall consult with counsel for the
United States regarding the allocation of the proceeds of such
Treasury Securities between the bank account or accounts
identified in subparagraph a) and the purchase of additional
short-term Treasury Securities. Counsel for the United States
shall consult with representatives of the Natural Resource
Trustees and, depending upon the Natural Resource Trustees’
anticipated funding needs, shall advise the Clerk regarding the
desired allocation of such proceeds between the bank account or
accounts and reinvestment in Treasury Securities. The Clerk may
make any such allocations of funds as directed by counsel for the
United States without further Order of the Court; and it is

5. ORDERED that all income earned as interest on funds so
invested or deposited shall be credited to the Commencement Bay
Restoration Account; and it is

6. ORDERED that the Natural Resource Trustees may apply to the
Court for an Order estahlishing an investment procedure or

vehicle alternative to that identified in paragraph 4 above that

U.S. Department of Justice

Environmental Enforcement Section

ORDER DIRECTING DEPOSIT OF P.0O. Box 7611, Ben Franklin Station
NATURAL RESOURCE DAMAGES - 4 Washington, D.C. 20044
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provides a comparable level of security and earnings potential,
which application may be acted upon by the Court without notice
to or consent by Settling Defendant; and it is

7. ORDERED that the Clerk shall prepare gquarterly reports on
the status and activity of the Commencement Bay ﬁestoration
Account showing payments received, disbursements made, income
earned, maturity dates of securities held, and principal balance,
and shall distribute the reports to counsel for the United
States; and it is

8. ORDERED that funds in the Commencement Bay Restoration
Account shall remain in the Registry until further order of this
Court; and it is

9. ORDERED that the Natural Resource Trustees shall establish
such decision making procedures regarding expenditures of funds
from the Commencement Bay Restoration Account as they deem
appropriate. Applications for orders for disbursements from the
Commencement Bay Restoration Account shall be made by the United
States on behalf of the Natural Resource Trustees. The
application shall be supported by a certification of the Natural
Resource Trustees that their determination to make such
disbursement was in compliance with said decision making
procedures and is consistent with the terms of the Consent Decree
and other applicable law. Such applications may be acted upon by
the Court without notice to or consent by Settling Defendant.
Any of the Natural Resource Trustees may petition the Court for

U.S. Department of Justice
Environmental Enforcement Section

ORDER DIRECTING DEPOSIT CF P.0. Box 7611, Ben Franklin Station
NATURAL RESOURCE DAMAGES - 5 Washington, D.C. 20044
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review of a decision by the United States to seek or not to seek
an application for an order for disbursement, provided that the
party or parties seeking review have complied with any dispute
resolution provisions adopted as part of the decision making
procedures referred to above; and it is

10. ORDERED that counsel for the United states shall serve as
the point of contact for the Clerk on behalf of the Natural
Resource Trustees, and shall distribute copies of the reports
referred to in paragraph 7 of this Order to the other Natural
Resource Trustees; and it is

11. ORDERED that the Clerk is authorized and directed by this
Order to deduct for maintaining funds in the Registry Account the
fee as authorized in the Federal Register Vel. 56, No. 213 at
page 56356 (November 4, 1991); and it is

12. ORDERED that a certified copy of this Order shall be

served upon the Clerk of this Court.

Dated _@ (OL/M . [f 25

fﬁ&é&@«_‘
Bryan, JZudge
"District Court
Western District of Washington

U.S. Department of Justice
Environmental Enforcement Section
ORDER DIRECTING DEPOSIT OF P.0O. Box 7611, Ben Franklin Station

NATURAL RESOURCE DAMAGES -~ 6 Washington, D.C.
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Appendix C

Old Soldiers Home Levee Setback Project Site Deed Restrictions

United States, et al. v. AOL Express, Inc., et al.
Appendix C
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RETURN TO:
PUBLIC WORKS AND
* Bl18-Gravelly Lake Or. S W,
.« Tacoma, WA  58499-3150

Parcel N6! 05-19.32.3.033
DEED OF RIGHT TO USEEAND FOR SALMON RECOVERY AND CONSERVATION PURPOSES

The Grantor, Piérce Cotinty, f6i-ahd 45 consideration of monies coming in whole of in pact from the Safmon
Recovery Furiging Hoard &£ the $tate of Washington and in fulfillment of terns of the agteched Prefect Agresment
hersin incarporaled by Teferenice, conveys and grmts to the State of Washington individually and as the
Tepresentative of the peoplt of thE Stae, the right o use the real property described below forever for salmon
recovery and congepvation farposes

Those puzposes are desdribed in the Préjoct Agresment entered inio benween the Grantor and the Stats of
“Washington through thd Salmen Recovery Flnding Board, titled Lower Carbon River Habitat Lond Acquisition
Project Number $9-1643A signed by, thie Graritor on the 14th day of June, 1999 and by ¢he Salmon Recovery
Funding Board on the 9th ¥ay-of Tyn2, 1999 and the application and supporting materials which are on file with the
Grarwor and the State in connectitn sl theProject Agreement

The Grantor will not make or pépaiit 6 5e mife any use of the real property described in this deed, or auy part of it,
which is inconaistent with the rightto use for'salmoi recovery and conservation purposes hezein granted, unless the
State, through the Salmon Recovery Fundiny Board or, i3 suégessors, consents to the inconsistent use, 'Fhis consent
shall be gmated only upon the followins donditions, which will ensure other Tand will be substituted.

The conditions are that the substituted éﬂzﬁép—l‘écm{m} and conservation land must be of at least equal fair mariet
value at the time of change of use and of ag'nearly ds feasible equivdlent qualities, characteristics and location for
salmon recovery and conservaton purpases-forwhich state assjs'fancé"rgvas originally granted.

The real property covered by this deed is deseribed as folloiws: 'I'lxat'.pm'rll'qn of the MNerthwest quarter of the
Southwest quarter of SECTION 32, TOWNSHIF 13 NORTH, RANGE 05 BAST of the Willamette Meridian in Pierce
County Washington described as foliows: Beginning at the Southwst corher of the Northwest quartér of the
Southwest quarter of said Seciton 3 thence North 00°08 04" East 135574 to a point 51 30 feet South of the
Northwest cornet of said Southwest quartar; thence Squth §9°41°50” East 255.78 feet; thence South 092804 East
§36.04 feet; thence South 39°3F'44” East 255.74 feet; therce North BY0497". West 393 25 feet; Lhence South 46220723
Best 588 65 feet; thence Nosth $9°04° 577 West 543 .46 feet o e piint of beginning.,

Ihis deed shall in o way modify or extnguish the fanctions of ﬁp‘”'(}raa\i-or ﬁnder the Projoct Agreement, inclhuding
the Grantor's functions to operate and raintain the land a5 sot ety the Profect Agrecment.

Dated this zé;_aa, of Januery 2001 Ta et

) - N
)ss !

County of Pierce 3 N

On m%lof Jemwary 2001, before me, the undersigned, a Nétary, Publie in xid for the State of
Washington, duly commissioned and sworn, personally appeared JOHIN V. IAD\ENBURG 15 e kiiown 1 be the
Executive, respeciively of PIERCE COUNTY. the corporation that executed ‘thcl,‘ férggdi}lg isfmment  and
acknowledge the said instument to be the free and voluntary act and deed of said‘&q;p‘c')rat@gn;"f’or rhz nses and

RIGINAL

purpases therein mentioned, and on oath stated that he s eutherized w execute the said instuimerd. = ‘
WITNESS my hand and official seal hereto affixed the d%d year first written a5vas '

s

R

Approved as to form only

Lo
rosocuting ANBNEISE TAX EXEMPT DATE 2.0

D!~

Pierce County , L2

-
By . % Auth. Sig
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. ~ Project Agreement -1 ne S
. Fed Funds for Saimon Habitat qé,,;oz\m_.a - '
Pro;ect Spmsor‘ Plerse County Project Number: 8911174 - T
PrOJectr-”Htle~, LOWEFCarbDn River Habitat Land Acq % —_ e
e gﬁgﬁ ro wﬁéﬁfﬂfgﬂ" JUN 25 199 S —
This PI‘OJM‘ Grant-Agreagiént tAgreement) is entered inta between tha Offie % R
Govarters smm F'.ecow;y-,c)ff‘ca {GSRQ}, P.O. Bex 43135, Olympia, VWashington, 985

Plerce Couity. CouhtthltV Bidg, 920 Tacama Ave South, Tacoma WA 88402 (Profect Sponsor) and
shail be bmdlng njpon e agen—ts and al} persons sciing by of throygh the panies.

8 g seor EAGR N

-
|

i

!

I

\

]

|

i

The pUrRess of this' Agreamant is fnr BSRO to provide a grant award to the Project Sponsor fer tha projact
spacified herain® frorn'fuﬂds réceived ﬁurn the Urited States Daparyment of ihe Intedor, Fish and Wildiife Services
as provided forin the Df{?mbua G'onsc?idafedénd Emermericy Sunslamental Approprations Act Pubiic Law
105277, K.R, 4328: 112 Slatzsaﬂ.,(‘ig%). end e Malcking Grant Agreement datwaen the t).S. Figh and Wildife b e
Service and tha Stata of Washington, -Liffice of the Govemor, Govemnors Salmon Recovery Office, 1898,
Agreamani Number 1243-%230-9&’-6273,- 'Catamg of Federal Damestic Assistance (CFDA) Number 15 808 (Fish
and wildiife Management A.sslstance) . .
€. PROJECY QESCRIPTION . K ':. Y SN

L

The project far which a grmtawai‘d is m@de-ss.ﬂsam'sbed in. tha attached Project Summary, Milestoaes
of Preject and Eligitle Relmburdemerit Agivities réports.” The' Project Sponsor agreas ta comgplele the .
project as deseribed. in its eatirety, in the time a8 Presdribed 1 ihe milestones. Fallure to timety e e
comgpleta the project shail constitute a‘matemfbmam of this Agreement.

. a
Wy

P PERIDD OF PERFURMANCE

The Project reimbursement pericd shall b‘eg’m n Asmi 15, 19589 and ena'-cm Jenoary 1. 2000, No
zxpenditura macte before or after this padad is sligihle for relmbmsement 'unless incarperated Dy writtan
amandment into fis Agresment. = ) "

e

E. PROJECT FUNDING L i A ;

The total grant sward provided by GSAC for this pﬁqjecks'hall gl exceeq 51 £34,000,00. GSRQ shali -
not cay any amount bayond that approverd for funding, of thé fi2oject, Thie Project Sponsor shail be
rasponsible for all totel project costs hat axceed this dmount The.com:iblmpn affunds by the Prcject
Saonsor fowards work on this project shail be as indicated baalqw-

Percantaga Daollar Amoum_ a _“.:‘ -
GSRO-FFSH 95% STEERQNGCE, .- - SR
Project Sponsar 9% 582,000.00 LT
e e ‘
Total Prafect Cost 100% B A — U
F. RIGHTS AND QAL/GATIONS 8 L U —

"8/E8S-3J .10J 10U ‘AU 22UBID424 104

AJl rights and gbligations of the parties eganrding thiz grant award ame subj.ect 7] m!s Agaeemenv and *he
Genera) Pravisions (Allachmant A) and any S pecial Frovisians {(Attzshmest8); ‘Whph are incirpgrated Lt e
harain by refererce ag if fully set forth, The Project Sponsor has read fully unda,ts:ands end agrees; o

be hound by all terns and condiions as w2t furth in these documents.. .

G. AMENDMENTS T e .
@ERO reserves the ight 1o unilaterslly amend the Project Grant Agreament andfor G@r_xelﬁ[ - Y il
Provisicns, by writlen notification to the Project Bponsor, for the purpose of insuring eompidnce . :
with federal andfor stala laws. All othar amendments 1o e Project Grant Agreement, {5eneraj
Provisions, or Spadial Provisions shailnot be effectva uniess provided in writing and s:gm;dby alt . ;
pacies. . L H PRI TP

- S

Project Ag:eemen! M H
Fad Funds for Szimen Habitat T

PROJAGR1RET : Pagel af2

. =




'9|BS-3J 10} J0U ‘A|UO 32UDJ343d 104

- Lt PRGUECT GRANT AGREEMENT REPRESENTATIVES

B‘b“ Hejow named representatives for each of tha parties shall be the contact peman for all
. commumca!}ons and billings regarding the performance of thls Agresment. Al writlen
- communications reganding this Agrasment shall be sont to the designated reprazentatives 2t the
F addressas liﬁed below unr&ss notifiad in witing of eny change.

GSRO‘S Re‘érésentanve'
= RQI'Ee.Beppert. Ccntra;.ﬁdmmstratcr
Qffi¢e of {be. Grvesiar, Gwerrmr's Salmen Recavery Office
PO Bow' 43145
Glympia Wﬁ 985044313‘5-

Project Sgcnsof Represehatwas

Debby Hyde ' FR
ESACood o o T
Pietce Caunly” - e

£30 Tacoma Avgnue HE “
Tacoma WA 193499 ‘

l. CERTFICATION OF L'iGJBa'Lﬂ'Y 170 EECEIVE.FEDERAL FUNDS

The Praject Spensar r.:ertlﬁes .tha it has nut beenderarred, suspended, or othenwise excluded
from or deemed ineligible for partr.clpatlon ‘88 a récipient of any Fedeml finandial assistance
andior benafits under U.S. Prasid _riﬂ‘a[Exe\:mr,ve Qrder 12549 "Debament and Suspension.” o
any olher applicable federal law. | - A

J. CERTIFICATION OF AUTHORITY % D
The undersigned representative cewﬁes thet the F’rolect Spc nsoris & legally constituted keczi

govararent with fuil authorlty and legal tapabulity tafarfarm the erms of this Agreemen! and
hefshe is authorzsd to sign this agreerr.en: on ?,helr behalf, )

K. ENTIRE AGREEMENT . ‘
This Agraement, slong with all attachmems constitulas. the ent:(e acreement of the parties. bo

ciher undersiandings, oral or otherwise regardang thrs Agreemenlsr'bil ex:st o bind any of the
partigs. 5 K .
.

.. EFFECTIVE DATE s .
This agreement shall b= effective upon signing by all par.i':‘eh.‘_..‘.. o

-

STATE OF WASHINGTON I
OFFICE OF THE GOVERNOR

Goveauonﬁu_mo m b S
BY: T BaTE:

Cort Smitch
Spexial Asst o !he Govemnar

PROJECT/SPONSQ, SR PN

bt

F' = 7 D

Prn-appraved as bg form by the state Assistant Akomey Ganeral

Chief CJ..A il De(nutv,

unty o

——

Date: f = Z '
Propect Agreament ] IR
Fedd Funds for Salmon Habitat Lo
PROJAGRY RPT

.-éaga'.i.“o?z g
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RETURN TO:

PUBLIC WORKS AND UTILITIES
9116 Gravelly Lake Dr. 8.W,
Tacoma, WA £8459-3180

Portion of Parcel No: 05-19-31.4-028
DEED OF RIGHT TO USE LAND FOR SALMON RECOVERY AND CONSERVATION PURPOSES

The Granter, Pierce County for and in consideration af monies coming in whole or in part from the Salmon Recovery
Funding Board of the State of Washington and in fulfiliment of terms of the attached Project Agreement herein
incorporated by reference, conveys and grents to the State of Washington individuatly and as the representative of the
peaple of the State, the right to use the rea} property described below forever for salinon recovery and conservation
purposes

Those purposes are described in the Project Agreement entered into between the Grantor and the State of Washington
through the Salmon Recovery Funding Board, titled Lower Carbon River Hubitat Land Acquisition Project Number 99-
1643-A signed by the Grantor an the 14th day of June, 1959 and by the Salmon Recovery Funding Board on the Sth day
of June, 1999 and the application and supparting materials which are on file with the Grantor and the State in conmection
with the Peoject Agreement.

The Grantor wilt not make or permit to be made any vse of the real property described in this deed, or any part of it,
which is inconsistent with the right to use for saelmen recovery and conservation purposes herein granted, unless the State,
through the Salmon Recovery Funding Board or its successors. consents to the inconsistent use. This consent shall be
granted only upon the following conditions, which will ensure other land will be substituted

The conditions are that the substituted salimon recovery and conservation land must be of at least equal fair market value
at the time of change of use and of as nearly as feasthle equivalent qualities, characteristics and location for salmon
recovery and conservation purposes for which state assistance was originally granted

The reaj property covered by this deed is described as follows:  Commencing at the concrete menument marking the
Sautheast comer of SECTION 31, TOWNSHIP 19 NORTH, RANGE 05 EAST of the Willamelte Meridian in Pierce
County Washingtor; thence North 00° 08> 047 East 1694 68 feet along the Easterly line of said Section 31 to the TRUE
POINT OF BEGINNING; thence North 89° 50° 12" West 326.38 fet; thence North 40° 37° 03" West 354 .04 feet; thence
Secuth 85° 52’ 35" East 224.48 feat; thence South 00° 04’ 46" West 9900 feet; thence South 89° 52* 35" East 332 92 fect
to the Easterly line of said Section 31; thence South 00° 08" 04" West 169 .47 feet to the Point of Beginning

This deed shall in no way modify or extinguish the functions of the Grantor under the Project Agreement, including the
Grantor's functions to operate and maintain the land as set out in the Project Agreement

3 3 '4_,_1
Dated this _/ ff . __ day of November 2001

ORIGINAL

STATE OF WASHEINGTON )
Jss.
County of Pierce }

On this/w‘d; of Nevember 2001, before me, ‘lhi un%}lqd, a Notary Public in angtf? thc State io:i
Washington, duly commissioned and swomn, personally app&sred to me lmown o
respectively of PIERCE COUNTY, the corporation that exeeuted the foregoing instrument. and acknowledge the said
instrument to be the free and voluntary act and deed of said corporation for the uses and purposes therein mentioned, and on

oath stated that he is authorized to execute the said instrument
WITNESS my hand and official seal hereto affixed the day and

N7 ] 15780
ci d Dl' tha Statc ashington
testding at 7_

otary Public

Approved as to form only

12/12/2005 2:31PM
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RETURN TO:

PUBLIC WORKS AND UTILITES
9116 Gravelly Lake Dr. SW.
Tacoma, WA 98483-3180

Portion of Parcel # 05-19-31-4.028
Statutory Warranty Deed

The GRANTORS, JASON & T AURA PFAFMAN, hushand & wife, for and in consideration of
THIRTY FIVE THOUSAND AND (0/100 dollars (535,000 00) and for other good and valuable
consideration to them in hand paid, grants, conveys and warrants to the GRANTEE, Pierce County, A
municipal corpotation of the State of Washington, the following described real proserty situated in the
County of Pierce, State of Washington, to the same eXtent and purpose as if the rights granted have been

acquired under the Eminent Domain Statute of the State of Washingtog, together with any and all after
acquired title therein, to wit: Oﬁl G | Ny‘l.\ !

1
Commencing at the concrete monument marking the Southeast corner of SECTION 31, TOWNSHIP
19 NORTH, RANGE 05 EAST of the Willamette Meridian in Pierce County Washington, thence
North 00° 08" 04" East 1694 88 feet along the Easterty line of said Ssction 31 ro the TRUE POINT
OF BEGINNING; thence North 89° 50" 12" West 326-38 feet; thence North 40° 37" 03" West
354 04 feet; thence South 89° 52° 35” East 224 48 feet; thence South 00° 04° 46" West 99 .00 feet;

thence South 89° 52" 35" Eagt 332 92 feet to the Easterly line of said Section 31; thence South 00°
08" 04" West 169 47 feet to the Point of Beginning '

Subject to:
1 Easements recorded under A F. N’ § 164735 & 777621
2 Basement recorded under A F N 49261,
3 Easement reserved in deed recorded under A F N. 2204234, ‘
4 Eesement recorded under A B N 9408240163 Eé“_é?\g?!}";v fé‘,%“
FEB28 j 2

Grantor shall not be charged Excise Tex as per WAC 438-61-420-1-C

Dated this 28" day of September 2091

érantor-] aén ;fafman

STATE OF WASHINGTON

Grantor —L aur:

Yss
County of Pierce

O this 28" day of September 2001, before me, the undersigned, a Notary Public in and for the State
of Washington, duly comrissioned and swom, personally appeared Jason & Laura Pfafman, the individuals
described herein gud s)p cxecuted the within insirument and acknowledged that they signed the same as

their free andwidlynt frapd deed, for the uses and purposes therein mentioned
Y

“
R G .,

. ToagmgFotficial seal hereto affixed the day and year first written above

NOTARY Y

._.E"',’

NP

P o=
4 PUBLIC IS /A il
"-._’ %-«.,-.Zﬁ.‘.?&;&@ \e‘\ C/ Motary Public hy{ and for the State of Washington
"'a,,op WAS '\\\‘ Residing in Pierce County

Perpeein®

Approved as to form: ' Ac eptW
Pierce County Deputy Pro{éjuti_ng Attomey ierce County Executive

(ETH: 1085443 2-28-2002

ngcgiepmx Collectad: $0.00

TTLdguit Frocessing Fees 2,00

ﬁ\catm Pearsall-Gtirek CFD Pierce Gounty Muditar
BY: RORTN NeRmann

1271272005 2:31PM
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RETURN TO:
PUBLIC WORKS AND UTILITIES

9116 Gravelly Lake Dr. S.W.
Tacoma, WA 98498-3180

Portion of Parcel No's: 05-19-31-4-017 & 4018,
DEED OF RIGHT TO USE LAND FOR SALMON RECOVERY AND CONSERVATION PURFOSES

The Grantor, Pierce County for and in sonsideration of monies comia g in whole or in part from the Salmon Recovery
Funding Board of the State of Washington and in fulfillment of terms of the attached Project Agreement herein
incorpotated by reference, cenveys and grants to the State of Washington individually and as the representative of the
peaple of the State, the right to use the real property described below forever for salmen recavery and conservation
purposes

Those purposes are deserined in the Project Agreement entered into between the Grantor and the State of Washington
through the Safmon Recovery Funding Boerd, titled Lower Carbon River Habitat Land Aequisirion Project Number 99
$643-A signed by the Grantor on the 14th day of June, 1999 and by the Salmon Recovery Funding Beard on the Sth day
of lune, 1999 and the application and supporting materials which are on file with the Grantor and the State in connection
with the Praject Agreement

The Grantor will not make ar permit to be made any use of the real property described in this deed, or any pari of it,
which is fnconsistent with the right to use for salmon recovery and conservation purposes hersin granted, unless the State,
through the Salmon Recovery Funding Board ot its successers, consents to the inconsistent use  This consent shall be
granted anty upen the fallowing conditions, which wil ensure other land will be substituted

The conditions are that the substituted salmon recovery and censervation land must be of at least sgual fair market value
at the time of change of use and of as nearly as feasible equivalent qualitiag, characteristics and location for salmon
recovery and conservation putposes for which siate assistance was originally granied

The real property covered by this deed is described as follows: Commencing at the Southeast comer of SECTION 31,
TOWNSHIP 19 NORTH, RANGE 05 EAST of the Willamette Meridian in Pierve County Washington; thence North 00°
087 4" East, 1694.67 feet along the Basterly line of said Section 31 to the TRUE POINT OF BEGINNING; thence Narth
83° 50" 12" West 1096.25 feet; thence Soith 60° 36” 48 ' Bast 443 .68 feet; thence South 227 01" 35" East 131.12 fest;
thence South 04 22 56" East $12.77 feet; thence South 30° 08 02” Fast 205.95 feet; thence South 35° 43' 38" East
353 33 feet; thence South 66° 43" 27" East 211.41 feet; thence South 24° 40° 57" Bast 13838 fest to the East line of said
Section; thence North 00° 08 04" East along said East line to the TRUE POINT OF BEGINNTNG

This doed shall in no way modify or extinguish the functions of the Grantor undet the Project Agreement, including the
Grantor's functions to operate and maintain the land as set out in the Project Agreement

CRIGINAL

Dated this £ 444 . day of November 2001

oy oF Swpe

STATE OF WASHINGTON )
Y58
)

County of Pierce

Cn this/ﬁ?day of November 2001, before me, the undesimed, a Natary Public 12, and, for }ha Sge of
Washington, duly commissioned and swom, personally appeared ﬁ%ﬁm to me :gov\;‘n%)/ g’? the: v~
raspectively of PIERCE COUNTY, the comporation that executed the foregoing instrument, and acknowledge the said
insiument to bis the free and voluntary act and deed of said corporation, for the uses and purposes thereint mentioned, and on

oath stated that he is autherized to execute the said instrement.
WITNESS my hand and official seal hereto affixed the day and5k 1

Notary Publig in and f

7 D, ': 7
t the State of iEton
residing at 4

AT DATE L[ 4.01

‘osecuting Attomey EXC!SETAX EXER Pierce County

' Auth Sig
BY o e

12/12/2005 2:31PM

Approved as to form on!

Pierce County Deput
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RETURN TO

PUBLIC WORKS AND UTILITIES
9116 Gravelly Lake Dr. S.W.
Tacorna, WA 98488-3180

Portions of Parcels 05-19-31-4-017 & 4-018
Statutory Warranty Deed

The GRANTORS, TAKASHI & YAE SASAKI, husband & wife, for and in consideration of THREE
HUNDRED FORTY FOUR THOUSAND FIVE HUNDRED TWENTY AND 00/109 dollars
($344,520.00) and for other good and veluable considetation o them in hand paid, grants, conveys and
warrants to the GRANTEE, Pierce County, A municipal corporation of the State of Washington, the
following deseribed real property situated in the County of Pierce, State of Washington togsther with
any and all affer acquired title therein, to wit:

Commencing at the Southeast corner of SECTION 31, ITOWNSHIP 19 NORTH, RANGE 03 EAST of
the Willamette Meridian in Pierce County Washington; thence North 00° 08 04" East along the Fast
line of said Section 1654 67 feet to the TRUE POINT OF BEGINNING; thence North 89° 50° 127
West 1096 25 feet; thence South 60° 36° 48” East 443 68 feet; thence South 22* 01” 35" East 131 12
feet; thence South 04° 227 56” Bast 112 77 feet; thence South 30° 09" 02" East 209.95 feet; thence
South 557 43’ 38" East 353.33 feet; thence South 66° 43" 27" East 211 41 feet; thence South 24° 40°
57" East 138 38 feet to the East line of said section; thence North 00° 08* 04” Hast long said East line
to the TRUE POINT OF BEGINNING.

RESERVING unto Grantor, their heirs and or assigns, 2n easement for the natural drainags courss, And

the existing certified water rights. 0 R i
é %
G 5 N RL

Subjectto: 1. An easemeﬁt in favor of the State of Washington recorded under Auditor’s No. 49261
2 Anagreement recorded under Auditor’s Mo 9304130416,
3. Anagricultura! lease in favor of Ron Sasaki which expires 12-31-2001.

Containing 12.76 acres

This property is presently zoned code 7701 or open space agriculture land No additional compensating
tax, penaliies or interest shall be imposed on the portion: of the property purchased by Pieroe County as
per RCW 84 34 108

Grantor shall ot be charged Excise Tax as per WAC 458-61-420-1-C CO:M MONWEALTH
Dated thig2(-#day of June 2001 . SEP 12 2001
Q '
ONTN 0\%"2* e
Gtantor-Takashi Sasaki tor —Yae Sasaki
STATE OF WASHINGTON i
58
County of Pierce

¥
On thisé_[d day of June, 2001 before me, the undersigned, a Notary Public in and for the State of
Washington, dufy commissioned and swom, personally appeared I'akashi & Yze Sasaki, to me known to
be the individuals described herein and who executed the within instrument and aclnowledged that they
signed the same ag thejr ‘frcc and*_ap!untaxy act and deed, for the uses and purposes therein tentioned.

= Mg 1
m r% Qﬁ:ﬁhd official seal hergto affixed the day and ysar first written above.
i °ﬁ'""- { ‘ (%
7o b o n g

- s [/
%
P g Y L )
7 % o ° Nowry RAblic ippand for the Stato f Washington
’% % W S Residing ab, Z?géﬁm&/
7, & 0 dgp Ry 2
’ﬂv e ‘&_-
'h, Oy As\\V:\.__-.‘
Approdédastooim:

T }

\ })r/‘,{{,@ Gttt Vb o

Pierce Countf Deputy Prosegiiting Attorney ercz County Executive
ETH: 1071286 9-13-2000

_ Excise Tax Collected: $0.00
Gffidavit Processing Fee: $2.00

PW/UIIl ESB goos

(f\ Gty Pearaall-Gtirek OFO Plerce Conty Aufitor
BY: LT84 DRERY

1271272005 2:31PM
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. "

Parcel Nw05-19.32:3:020 .
DEED Off RIGHT 10 UsELAND FOR SALMON RECOVERY AND CONSERVATION FURPOSES

. o RN L
The Grantor, P'iercc_ Eovnty for and in cunsidcration of mories comiag iz whole or in part from the Salmon Recovery
Funding Board of the State of Washington and in fulfillment of terms of the sttached Project Agreement herein
incotporated by refeence, gohveys.apd grants to the State of Washington individually and as the representative of the
peapls of the Siate; the g;igbt_ ii'use thé'real property deseribed below forever for salmen recovery and conservation.

!

purposes S

Those purposes are described n the Projeet A giectent entered inte berween the Grantor and the Staie of Washington
thraugh the Salmon Recovery Fending Boatd, tpd Lower Carbun River Habital Land Acguiition Project Number 99-
1643-A sigited by the Crelislor on the 144 day pfJune, 1999 and by the Szlmon Recovery Fanding Board on the Sth day
of June, 1999 and the applitation 4nd Supporting materials which are an file with the Grantor and the State in conection
with the Project Agreement. 7 7 e
The Granior will not make or perprit to B Fhade apy:a!sc of the real property described in this decd, or any part of it,
which is inconsistent with the dght t§ use for salgbon recoveryamd conservation purposes herein granted, unless the State,
thraugh the Salmon Recovery Fundipg Boardr its suceessbrs, Conseats 1o the ipconsistent use. This consent shall be
granted only upon the following cm&ilitphg;”whi:_:_bwﬂ] ensuresiber land wiil be substituted

The conditions are that the substiluted m‘rrm Ifccﬁ;fu'y. alid conservation land must be of st feast equal fair market value
ut the time of change of use and of as nearly a5 feasibie equivalent qualities, characteristics and location: for salmon
recovery and conservalion purposcs for whith stai assistance was .oﬁgii‘u;ily‘ gronted.

The real property covered by this decd is described as follows: ™ That portion of the Southwest quarter of the Sauthwest
quarter of SECFION 32 TOWNSHIP 19 NORTH, RANGE 05 E;'\SF of theiWillamette Meridian in Pierce County
Washington described as follows; Beginning 245 feet Xorth ofthe Seutheast comer of the Southwest quarter of the
Southwest guarter of SBCTION 32 TOWNSHIP 19 I‘):ORH—I;RANG‘E 03 BAST of the Willamette Meridian; thence
Suouth 88° 15" West 500 feet; thence Notth 50° 46" Wist 600 fj;ct; thencg North 22° 45” West 660 fest: thence Nortk 06°
54’ West 143.77 fect to a point on the Morth boundary of the Southwesl corner of the Seuthwest quarter, 100 feet Eost of
the Notthwest comer thereof, 1hence Euut to the Northeast qomer; themts Saiifh to the place of beginning, EXCEPT: any
poriion thurcof 1ying Nertherfy of the South Fork of the Puyailup River. 5

Ihis deed shall in no way modify or eatinguish the functions of ?’?m Gansor under the Project Agreement, including the

Grantor’s fimutions to opergte ahd maintain the fand as set out in the Project Agraiiient,

Dated this ___ day of November 2001 s S
STATE OF WASHINGTON ) P
b ED -
County of Pierce ) : R

- - 5 B
On this % of Noverber 2001, before me, the unders’géf:%é} Notary Public’ in jand for the State X
Washintgron, duly commissioned and swom, personally appeared Tovic ]m'd\m 1o bet e%c,%j
tespectively of PIERCE COUNTY, the corparation that executed the foregoing instrument, and ,pt‘fc':'if}wlcd::ge the said
ingtrument to be the frec und voluntary act and deed of said corporation, for the uscs and purpErqu..rﬁErgiﬁ menmnad and om
vath stated that he is astherized to execute the said ingrument R '

WITNESS my hand und official seal hereto affixed the day an first written abo -~

S:,:"'ﬁ %;‘ . i N ‘ L \
. '%T,.. o( ¥ .'. '... ;
. !{’:‘S\i‘.""a’g\, otary Public in and for the Sate of W ! .
PN o SO
' 3%{523’? c R
AR Y XCISE TAX EXEMPT DATE 11,44 0§
e ding Qitomsey & Pleice (_ilﬁu—m—_ T
H8a0, s gloumys

4, .
a0 oy, pueA Y

i
A

S S Y O

’
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. RETURN TO:

" PUBLIC WORKS AND UTILITIES
- ‘9116 avelly Lake Dt W,

* . ‘Tacoma, WA 98489-3190

Paréel Na: 05¢19-32.3010, .
DEFD OF RIGHTTE USE LAND FOR SAL MON RECOVERY AND CONSERVATION PURPOSES

i

The Grantor; Pierce County for atid tr' considoration of manies coring i whole or in part from the Salmon Recovety
Funding Beard ofthe Stata of Wablington and in fulfillment of terms of the attached Project Agreement herein
incorporated y referafice, ceniveyy afid grams ta the Stare of Washington individually und as the ropresentative of the
people of the St,a't_e;%e tight to us= the real property desctibed betow foraver for salmon recovery and conservation
purpases. L K

Those purposes are 'dwéh‘lgdii in the Projecl Agreerent entered inte between the Grontor and the State of Washington
thrpugh the Salmon Reca.:-\'m}r Findig Bbard, titked Lower Carbon River Habitat Land Acquisifion Project Number 99-
1643-A signed by the Grimtof on the 141 day of fune, 1999 and by the Salmon Recovery Funding Baard on the $th day
of June, 1999 and the application,and sipporting madwriuls which ate on file with the Grantor and the State in cornestion

with the Project Agreemun. v
.

L

The Grantor wifl not make or pc;mﬁ to he’madeany use of the real property deseribed n this deed, ar any part of iz,
which js inconsistent with the right to.use for yalmon recavory and conservation purposes harein grnted, unless the Stale.
threugh the Salmon Recovery Fimding Bodtd drits siccessors, consents ta th inconsistent use. ‘Fhis consent shall be
granted onily npon the following conditions, whigh will ensure gther land will be substituted

' : o Ao ;
the eonditions arc that the substituted salish sccgvery,aitd copservation land must be of at least vqual fair market value
at the time of change of uss and of as néétly as féasible equivalent qualitics, characteristics and location fer salmon
recovery and conservation purpuscs for whiph' state assigance was originally granted

The real property covered by this deed is desgribe &5 foitows: gmi';ri'rgncing at w slom: monument in the Southwest
comer of SECTION 32 TOWNSHIP 19 NORTH, RANGE 05 EAST of itiz Willamette Meridian in Pierce Counly
Washinglon, ruming thence South 89° 44 14" East along the Sduth Boundary Line of said Section 32, a distance of 849.6
feet; thenee North 04° 59° West 228 50 feet; thence North,50° 457 West 600 feet; thence North 227 45" West 660 feel;
thence Narth 06° 34° West 143.77 feet to the North line f the Sbuthwebt quitter of the Southwest quarter of said
SECTION 32 ; thence Narth 89° 50° West 100 feet tén stong monymient aythe 1716™ section comner; thence along the
West Boundacy Line of Section 32, South 00° 19* 23" Bast 155,50 feet 15 the place of beginning. ALSO a

Tract commencing &t » stone menument of the South Béyndary Line of SECTION 32 TOWNSIILP 19 NORTH, RANGE
05 EAST of the Willamette Meridian in Pieree County Washingtor;” 1320 fect West of the Y section comner thereo?, -
ihenee North 245 fest; thenes South 88° 59° 15" West 500 feet; thetice South 04% 59” Eagt 228,50 fuet to the South
Boundary Line of Section 32; thence along the scction line Southe89° 44 1/4* East 480 feel (o the piace of beginning

This deed shall in no way modify or cxtinguish the funchons nf't:t_xe Giruifor up&'e thg Project Agreement, including the

Grantur's functions to oper. d maintair: the land as sct cutin the Project Agrecmcnh

Dated this f November 2001 R ﬁ:
GRANT: £ g q ;
: L K 3
s fogaiaoChirgos sonee . CRIGINAL
hty B tive R ' “H“__.
STATE OF WASIINGTON } ; .

55 w
County of Pierce }a_‘ % s . T 3
On this / ; duy of November 2001, before me, the }md igned, 2 Ngmry--‘Pl’:b}fé 21 f@%{m the St f
Washington, duly commissioned and swom, personally apprared ﬁlﬁ@ﬁbﬁmﬁﬁ.}mm kpmm’ ﬂm%
respectively of PIERCE COUNTY, the corporation that executed the foregping inﬂnﬁpm]n‘éqd-'ﬁcmﬁkdgc the said
instument o by the free and voluniary act and deed of said corporation, for tha uses and ]:m'rji;:us.ge f:herqin meniioged, znd en

outl stated thas he ig authorized to execute the said instrament
WITNESS my hand and offirial

sezl hereto afﬁxbdtheZ?nrﬁrsh iten phova W hons
e 72. - YR
y ) odsty Public in gn for e}m fw." i
g 7 - tesiding al ~ 4
. 7

N X |

N

EXCISE TAX EXEMPT DATE_j}' 4.1,
Pierce G_om_;_m"y R
-} N

By «-«&’4;(,

_Authisig 7

]

-
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Pa.tcel No ﬂ5 19&3‘ 25

DEED OP RIGH;P ro LSE LA:ND FOR SALMON RECOVERY AND CONSERVA ITON PURPOSES

The Grantor, Pletce. Coun;!y for a}td in eonsideration of monies coming in whele or in part from the Salmon
Recovery Fundling Hoard of the State of Washington and in fuffillment of terms of the attached Project
Agreement herain incorpoeated by reference, conveys and granis to the State of Washington individnally and
as the representative of 'Ehepeople Of the Stage, the right to use the real property described below foraver for
salmon recovery arud’ co;tsen qi:on pﬂ;'pcses
Those purpases are ctescr:bcd in the Pro;ec% Agﬁeement entered into betwesn the Grantor and the State of
Washington through the Salindn Recovéry Puriding Board, titled Lower Carbon River Habitat Land Acquisition
Project Number 99-1643-A gignéd by the Grantor on the 14th day of June, 1999 and by the Salmon Recovery
Funding Board on the 9th day of fune, 1999,and the application and supporting materials which are on file
with the C‘ranto:t and the State in coﬁnecﬁvn Wzth the Project Agreement.

5
The Grantor will not make ot per:mt to be m_ade arqr use of the real property described in this deed, or any
past of it, which s inconsistent with e n‘ght to tise for salfon recovery and conservation purposes herein
granted, unless the State, Lhrough‘lhe Yubmon Recosery Famdmg Board or its successors, consents bo the
inconsistent use. This consent shall bé gra.nted emly upvon the following conditions. which will ensure other
land will be substituted.

The condibons are that the substituted sal,murn tecoven'} and :onsen"atzon land must be of at least equal fair
market value at the time of change of use 411d of as nearly, a8 feasl.ble equwalent qualities, chatacteristics and
Iscation for salmon recovery and comservation purpnses for which state asgistance wits originally granted

The real property covered by this dead is desmheﬂ as fgllows I'hat: portion of the Southeast quarter of
the Southwest quarter of SECTION 32, TOW‘\JST‘I‘E:' 1% NORTH, RANGE 05 EAST of the Willametie Meridian
in Pierce County Washington fying Southwestexly‘spf thé S5uth Fprk of the Puyallup River.

This deed shall in no way modify or extinguish the fux‘k:ﬂdns of 6 e Gra.ntar under the Project Agreement,
including the Grantor's functions to operate and maintain t-he lanci a%.ser but in the Project Agreement

Dated this -Czé— day of January 2001 . .':

County of Pierce ) ; . .

On this ﬁ‘ffif  January 2001, bof

y of Janpary fore me, the undersigned, a No!ary E'ub,}tc n ap(i’ 'forthe State of Washingmon,

duly commissioned and swom, personally appeared JOHN W LADENBLRG o me icnnwn to ¥ ‘the Estemtwe respectively
of PIERCE COUNTY, the corpuration that executed the foregoing instrument, and aclcrfowledgc 1116'3!!&& insbrurnient 1o be the
fres and voluntary act and deed of said corporation, for the uses and purposes therain mmuonad, and- on oath sbated that he is
outhorized =0 execute the said ingtrument. kS ) ,

WITNESS iy hand and official seal hereto affixed the day and year first written nbm;e. LA i

Notery Public In and for the Staté. of.'-Wa‘sh'
residing at_ 723 2OV

Apptoved as To form only
- - 4o -

Pieree Covty Depaty Prosecam.o;w 1 Q QT' E g 435
w i n : E

EXCISE TAX EXEMPT DATE 9 1”04_.‘,4, e 5 J’*’F‘J.ﬂ‘;’ :
Fieri. o A "3’ Yo ns‘:‘ :
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Project Agreement £5-LnBuduct s, P e
- Fed Funds for Szimon Habitat qﬁ'“z&?ﬁﬁ 5& —
r _r'- .
’ ijecfSpbﬁscr? Plerca Caunty Project Number: S3-4417A i
Prcja;t'hﬂe. S tower Carbon River Habitat Land Acq R ' T
', ._‘ R ECE]VED ‘
A. PAETIEG 70 THE ,5GR'EEMEN1’ JuNgZs ng T .
This. Pfﬂ!a‘." Gran;AiIfEemen, LAqreement) is entered into between the Gific ' - o
Govétnors Salmon Recovery' Offica (GSRO), P.Q. Box 43135, Olympia, Washmg!on 885

Plarce Coun{y Couﬂl‘r(:ln'.-a,dg, 930 Tecama Ave South, Tacoma, WA 28402 (Project Spmsor) and
shail be lqin dmg ughn the agen;s dnd a1l persons acting by or through the paries.

B. FURPCS FTHEAGRE@ NT

The purpose dtthis Agranmant is fai‘GSRQ to aravida a grant award to the Project Sponsor for the project
spacifisd herelmdmm fncs Iscehed #om the United States Oepartment of e intesiar, Fish and Witdlite Sandcas
as pmovided lor in the' Omplbus cpnscadarad  are] Emergency Supplemental Approprdstions Act, Puilic Law
105277, H.R. 43281123 tat 2881 (F993) 3pd Kh&- Malching Grant Agreement bebween the U.5. Fisn and Wirdiifa e - -
Servica and ihe S:at"e of WaEhingioh, Offide af e Govemer, Govemor's Saimon Recovery Office, 1348,
Agreament Humbsr 14@-&8210-@945273 Gatalog of Fedaral Domaslic Assistanca (CFDA) Number 15,808 {Fish
and Widlife WEnagerl'eﬂ'ArﬁTstance} . -
P
C. PROJECT DESCRIPTION 7 - K - . T

, i

~
The prajest far which a grant awacd |s '11ad-.ts descnb-ac in e anachad Project Summary, Milestores
of Project, and Eilgible Resmbursemen!'!k:!vrﬂhs reports. Thé Project Sponsor agreas ta complata the
project =8 described, in itg enbrety, inthatime as frespibed indhe miestones. Failure 5o timely SEEEE
caomplete tha propec? shall mnsﬂ'une-a malerial breach of :hs‘hgneemem

0. PERICD OF FERFORMANCE e

The Project reimbursérend peried shall hegm an Apn! 15, 1998 and end an January 1. 2200, No
expendiluie made before or after this pericd I afiginla for resmpursement urless incomaorated by writtan
amendmant into his Agresment i Y

E PRQISCT FUNDING g :
The tolgt grent eward provided by GSRO for this prcjactsh-él! m‘.vt ext:eed ST 584,000,000, SSRO shall e

not pay any amaount bayond hat approved for f ‘undmg of the prn;ecl The Praject Sporsor shall be
respansibla forall total projact cosls that axcaeed this amount Tha ccﬂlﬁbutlon affunds by the: FProject
Spangor towards work on this project shall be ag ndiceted beluw —

Petcentags Dollar Amoum - - T
GSRG - FF5H 8% §1584,000 i IR S —
Froject Sponsor 5% SBR,-DU:_J.OG R
Total Frofect Cost 100% $1,865.00009 .o =T B3 e
F. RIGHTSAND OELIGATIONS ;‘ ; o
Al rights and euligations of the penies regarding this grent award are sub‘ec‘\: 15 this Agreeme-ﬁ and the
Seneral Provisions (Atlachment A) and any S pecial Provisions {mtachm&r:; 8), whicr,ats mc"rporaled e o e e
harein by rafarenca as it folly set forth. Tha Project Spansor has read, Wiy 0id ars;ahds and agre-as o L
be bound by all terms and congitons as set forth In these dosuimants, ; . T e

GSRO resarves the right to untiatanally amand the Project GrantAgreerrenlandtcr ﬁenera: .. T T
Provisions, by written notification to the Projest Sponsor, for the purpose of inswxing cgn-phame !
with federzal angdior state taws. All cther amendments to the Project Grant Agrzement, Gearaal

Pravisions, or §pedial Pravisions shall net be efzctiva unless pravidad in writing and ssé'aed by—hfl B ¥
portes. - . - . | 2o e
. y N f
W ] ) |»—-
S PR 3
Freec AgreenEnt . N AN
Fed Fungs K Salmon Habitat e D T S
PROJAGR1 AT Fagelef2h » .
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h PROJE"'J'GR.QNTAGREEMEHTREPRESENTATWES Commemm

‘ a‘nw Gelew named renresentatives for each of the parties shall be the contact person for 3t
« &emmunicalions snd sllings regarding the perdarmance of this Agreemernt, Al written

=7 communjoatigns regarding this Agreement shail be sent o Ihe designated representatives 2t tre
{ aédras;%es lrs!;ed bell.‘»,v unless nctified in wriling of any changs

Gekio's Repfesenlatwe

h Réﬂia Gappert Gonira.cl Adeministratoe
D#fice of IeGavarmar, Gm&rml“s Salmon Recovery Offics TR
P 0 BOR 43135 e _
Q'yfnpla WA 98504-3135

By

“u, o

Projent Sﬁonsarﬁepresentatweg : e
Debby Hyda.© - f,, ........ .
ESACQGEE . - a ' "‘.
Pierce Couidy . e
930 Tacoma Avenue, - rd o
Tacoma, WA =$84'~*9 R

. CERTIBICATION QF L{E{BILIT grgg E?@‘FEDERAL FUNDS
The Praject Sponsar cartifles -lhakrt bes. not béen debarred suspended, or oliterwise exstuded e

from or deemed inelighle for, parhctgailqn a,_s a resipient of any Fedata; financial assisiance
andfor benefils undar U.S. PreSidghial Exacuteye Grder 12949 ‘Debement and Suspensicn.” or
any cother applicable federd Iaw el

3. CERTIFICATION OF AUTHORITY . '~ .= o e

[N

The undersigned representative cerhﬁr;a, lhat the Prugecf Sponsur is a legally constituted local
government with full authority 2nd legal cap'aaﬂnty 1o perform the Bres of this Agresmant and
he/she is authonzed to sign this agree'neaton.{hur behalf S

K. ENTIRE AGREEMENT w» .

This Agreement, glong with aii sitachments, gonstitutes '!he emh’e agr!e=rne-1! of the parties, No
other undarstandings, arat or stherwise regard:r‘g-’.’hls Agreement shallez*st o bind any of the
garties. . . . —

%

L. EPFECTIVE DATE - SRR IS ——

This egresment shalj be effective upon signing by all parties ™~ ‘I,.'?-

STAYE OF WASHINGTON S L ]
DFFICE OF THE GDVERNGR Lot T T -

i R,
DATE: -7 "i&{/g-,;/.; 5 .

C urt Smitech

Sgecial Asst o Lhe Govesnar ot o e ”
PROJEGTAPONSQ %/ ‘ ' ST e B
: : %//j:? DATE: i o’ T T

Chief Ci i1, Depeut'y T
Date: »«é Y fg__:’.. L e

Frojecl Agraement T T, L
Fed Funds for Salmon Habitat i A
PROJAGRZ RPT 'Pagg 7 tat 2 '

H
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RETURN TG:

PUBLIC WORKS AND UTILITEES
9116 Gravelly Leke Dr. SW.
Tacoma, WA 98488-3150

Parcel No: 05-18-05-2-001
DEED OF RIGHT TC USE LAND FOR SAL MON RECOVERY AND CONSERVATION PURPOSES

The Grantor, Pierce County for and in consideration of monies coming in whole or in part from the Salmon
Recovery Funding Board of the State of Washington and in fulfillment of terms of the attached Project Agreement
herein incorporated by refercnce, conveys and grants to the State of Washington individually and as the
representative of the people of the State, the right to use the real property described below forever for salmon
recovery and conservation purposes.

Those purposes are described in the Project Agreement enteved into between the Grantor and the State of
Washington through the Salmon Recovery Funding Board, titled Lower Carbon River Habitat Land Acquisition
Project Number 99-1643-A signed by the Grantor on the 14th day of June, 1999 and by the Salmon Recovery
Funding Board on the 9th day of June, 1999 and the application and supporting materials which are on file with the
Grantor and the State in connection with the Project Agreement.

The Grantor will not make or permit to be made any use of the real property deseribed in this deed, or any part of it,
which is inconsistent with the right to use for salmon recovery and conservation purposes herein granted, tmless the
State, through the Salmon Recovery Funding Board or its successors, consents to the inconsistent use This consent
shall be granted onty upon the following conditions, which will ensure other land will be substituted

The conditions are that the substituted salmon recovery and conservation land must be of at leagt equal fair market
value at the time of change of use and of as nearly as feasible equivalent qualities, characteristics and location for
salmon recovery and conservation purposes for which state assistance was originally granted

The real property covered by this deed is described as follows: The Southeast quarter of the Northwest quarter of
SECTION 5, TOWNSHIP 18 NORTH, RANGE (5 EAST of the Willamette Meridian in the City of Orting, Pierce
County Washington

This deed shall in no way modify or extinguish the functions of the Grantor under the Project Agreement, including
the Grantor's functions to operate and maintain the land as set out in the Project Agreement

ORIGINAL

- - el
e County Bxecutive
STATB.OF WASHINGTON )
}ss
County of Pierce

2
On tb.\g?? day of Jamuary 2001, before me, the undersigned, z Notary Public in and for the State of

Washington, duly conmmissioned and swom, personally appeared JOHN W. LADENBURG to me kmowz to be the
Executive, respectively of PIERCE COUNTY, the corporation that executed the foregoing instrument, and
acknowledge the said instnoment @ be the free and voluntary act and deed of said carporation, for the uses and
purposes therein mentioned, and or oath stated that he is anthorized to execute the said instrament

WITNESS my hand and official seal hereto affixed the da]7xd year ﬁrst writte: /.- ¢

AL LR Erf L LA A
Notary Public in and for the State of Wathmgton
residing at ‘,7747‘7_¢7ﬂiﬁi —

Approved as to form only

EXCISE TAX EXEMPT DATE4-1-0) _
Pierce County

By %ﬁ, Auth. Sig
H
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