- Action at the Kent Highlands

STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY

In the Matter of Remedial ) Enforcement Order
) .
Landfill, Kent, Washington, )
by: )

. o ) , | ‘
Ms,'Agnes Griffin . ) No. DE 97TC-N290
Mr.'Frank Jensen ) ' :

To: 'Ms. Agnes Griffin
Mr. Frank Jensen :
¢/o Ms. Cynthia L. Vranlzan
P.O. Box 877 :
Seahurst, WA 98062

I.

Jurisdiction

This Order is issued pnrsuant to the authority‘of RCW
70.105D.050(1). |
II.

Statement of Facts

1. The Kent nghlands Landfill (Landflll) is belng cleaned
up pursuant to the Model Tox1cs Control Act, ch 70.105D RCW, and
the Model Toxics Control4Act Regulatlon, ch. 173 340 WAC. The

Landflll is located at 23076 Mllltary Road South, Kent,

Washlngton ,
2. Cleanup is being performed by the City ofKSeattle (the

City) in accordance with a Consent Order between the City and the
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Washington State Department of Ecology (Ecology) dated May 27,
1987, and its subsequent amendments.
| 3. Remedial actions are specified in the Kent Highlands
- Landfill Cleanup Action Plan (CAP), dated April 1993, and
associated documents. Among the actions requlred are
1nstallatlon and maintenance of a gas extraction system and gas
monitoring. Site documents may be,reylewed at Ecology’s |
Northwest Reglonal Office. ..” | |

4, The western portion of the landflll is owned by Ms. .
Agnes Griffin and Mr. Frank Jensen. This portion of the landfill
is known as the Jensen/Grlffln property. Ms. Griffin and Mr.
‘ Jensen leased thelr land to the City of Seattle for landfllllng
and received royalties for each ton of'waste deposited on their .-
property. - | |

5. The City of Seattle has been and is performlng
operational, malntenance, and monltorlng activities required by
'.the CAP and associated documents since constructlon of remedlal_
systems requlred by the CAP was completed in 1995, Act1v1t1es
performed by the Clty on the Jensen/Griffin property have been
.done under access agreements between the City of Seattle and
Jensen/Griffin

6. By‘letter dated May 22, 1997, the Seattle City Attorney _
has notified Ecology that the last access agreement expired on

-2~




b i

December 3i, 1995, and that‘Jensen/Griffih has declined to enter
into another access agreement. The Seattle City Attorney’s’ o
letter indicated it is the City’s understanding that it can no
longer perform maintenance and monitoriné on the Jensen/Griffin
portion of the property. S

7. Gas monitoring to date indlcates the Landfill 1s out‘oﬁ
compllance with respect to gas mlgratlon. Specifically, gas
probe measurements 1nd1cate‘gas concentrations'at_portioﬁs.of the
Landfill boundary exceed regulatory limits.' Portiohs of the | |
boundary at which gas conoentrations'exceed'regulatory limits are

boUndaries of the Jensen/Griffin property. Gas extraction system

 components exist within the Jensen/Griffin portion of the

Landfill,
8. The City has been operatlng gas extraction system )
components and closely monitoring gas probes on the

Jensen/Grlffln property until access was refused earlier this

‘year. The results are reported to Ecology, and both the City and

Ecology have been continuously evaluating the‘data to ensure
public safety'is protected. Lack of access onto the |
Jensen/Griffin property for appropriate monitoring activities is
compromising this assurance of public safety.

9. Eoology considers the potential for cessation of
monitoring or for impairment or discontinuing use of gas
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extractlon system components on the Jensen/Griffin property a
fthreat or potential threat to public health.

10. - Access issues Simllar to those described in this
'Enforcement Order have arisen twice before, in 1993 and in 1995.
Ecology met with representatlves of Ms. Agnes Griffin and Mr.

Frank Jensen at those times and apprised them of their liabillty

w1th respect to the Landflll Ms. Griffin and Mr. Jensen have

also been apprised of their liability in 1997 and issued notice
ofhtheir status as potentially liable persons under RCW

1 70.105D.040.

III.

Ecology Determinations

t.'l. The‘Ms. Agnes Griffin and Mr Frank Jensen are each an
"owner or. operator" as defined at RCW .70.105D.020(11) of a
v"fac1lity" as defined in RCW 70.105D.020(4).

2. The'facility,is known as the Kent HighlandstLandfill
and is located"at 23076 Military Road South, Kent;'Washington.

.3. The substances found at the facility as described above
are "hazardous substances" as defined at RCW 70.105D. 020(7).

4, Based on the presence of these hazardousvsnbstances'at

the facility and all factors known to the Department; there is a




t

reléase”or threatened release of hazardous substances from the

facility, as defined atfRCW'70.105D.020(19).

t

5. By letter dated July 23, 1997, Ecology notified Ms.
Agnes Griffin and Mr. Frank Jensen of their status as a
potentlally liable person" under RCW 70.105D.040 after notice
and opportunity for comment.

6. Ecology considers the potential for cessation of

‘.monitoring or for impairment or discontinuing use of gas-

extraction system components on the Jensen/Griffin property a

.threat or potentlal threat to public health

7. Pursuant to RCW 70.105D.030(1) and 70.105D. 050, the

Department may require potentially liable persons to investigate

or conduct other remedial actions w1th respect to the release or

threatened release of hazardous substances, whenever it belleves

such action to be in the public interest.
8. Based on the foregoing facts, Ecology believes the
remedial action required by this Order is in the public interest.
Iv. |

Work to be Performed

Based on the foregoing Facts and Determinations, it is
hereby ordered that Ms. Griffin and Mr. Jensen take the following

remedial actions and that these actions be conducted in




accordance,with Chapter 173-340 WAC unless otherwise specifically

provided for herein.
l. Provide for continued operation, maintenance, and

4

monitoring of all remedial system ‘components within the
Jensen/Griffin Property portion of the. Landfill as required by
the CAP and all other associated documents relating to remediai
actions at. the landfill. Perform all other actions necessary to
implement the CAP and all other. aSSQClated documents on. the
Jensen/Griffin portion of the Landfill. .

‘2. . Ms. Agnes Griffin and Mr. Frank Jensen shall submit a
plan for complying w1th Paragraph 1l of this Section to Ecology
forlapproval within 15 days of receipt of this Order. The plan

shall describe specific actions which will bevtaken to ensure

'that the activ1ties described in Exhlblt A w111 be carried out

for the six month period commenCing w1th the effective date of

this order. The plan shall describe actions.which will be taken

~'to coordinate activities taken on the Jensen/Griffin property

with activities being performed by the City of the Seattle on
their portioh of the landfill. The plan shall include a.schedule“

for performance.
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Terms and Conditions of Order

.1, Definitions

Unless otherwise specified, the deflnltlons set forth in ch.
70. 105D RCW and ch. 173-340 WAC shall control the meanlngs of the
terms used in this Order.

2. Publlc Notice

RCW 70 105D 030(2) (a) requlres that, at a minimum, thls

Order be subject to - concurrent public notlce. Ecology shall be
t

responsible for prov1d1ng such public notlce and reserves the

rlght to modify or w1thdraw any prov151ons of this Order should
public comment. dlsclose facts or con51deratlons whlch indlcate to

Ecology that the Order is 1nadequate or improper in any respect

3. Remedial Action Costs.

Ms. Agnes Griffin and Mr, Frank Jensen shall pay to Ecology ‘costs
incurred by Ecology pursuant to this Order. These costs shall
1nclude work performed by Ecology or 1ts contractors for.
1nvest1gatlons, remedial actlons, and Order preparation,
oversight and admlnlstratlon. Ecology costs shall include costs
of direct activities and support costs of direct act1v1t1es as
deflned in WAC 173-340-550(2). Ms. Agnes Griffin and Mr. Frank
Jensen shall pay the required amount within 90 days of receiving
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from Ecology an itemized statement of costs that includes a

summary of costs incurred, an identifipation of involved staff,

{ '

and the amount of time spent by:involvéd staff members on the
project. A ‘general description ofvwork performed will be
provided upon request. Itemized‘§tateﬁents.shall be preparéd"'
quarferly._,?ailure to pay Ecology's'costs within 90 days of; ‘{,
receipt of the itemized statement 6f;¢osts will result in
inferest charges. |

4. 'Designated Project Coordinators.

The project coordinator for Ecoloéy<is$
. Name - | bavid‘L. South 4' |
Address Washington State'Department of Ecology
3190 160th Avenue SE | |

Bellevue, WA 98008-5452

Phone: -(425) 649-7200
FAX; (425) 649-7098
E-mail dsoud6l@ecy.wa.gov

The project coordinator for Ms. Agnes Griffin and M:; Frank
Jensen shall be pro&ided to Ecology within five (5) days of: |
receipt of this order. The project coordinator’s name, address,
telephone number, fax number, and e-mail address should be
provided, as applicable, as well. The project coordinators shall
be responsible for overseeing the implementation of this Ordér.
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-1 To the maximum extent possible, communications between Ecology

, "and Msm Agnes Griffin and Mr. Frank Jensen, and all documents,
1nclud1ng reports, approvals, and other correspondence concernlng
the act1v1t1es performed pursuant to the terms and conditions of
this Order, shall be dlrected through the progect coordinators.
Should Ecology or Ms. Agnes Griffin or Mr. Frank Jensen change
project coordinator, written notification snall be provided to
Ecology or to Ms. Agnes Griffin and Mr. Frank Jensen at least ten

(10) . calendar days prlor to the change.

{5. Performance
| All work performed pursuant to thls Order shall be under the
dlrection and superv151on, as necessary, of a professional
englneer or hydrogeologlst, or similar expert, with appropriate
tralnlng, experlence and expertise in hazardous waste site .
_inyestigation.and cleanup. - o

Ms. Agnes Griffin and Mr. Frank Jensen shall notify Ecology
as to the identity of such engineer (s) or,hydrogeologist(s), and
of any contractors and subcontractors to be used in carrylng out
the’ terms of thls Order, in advance of their 1nvolvement at the
Site. Ms. Agnes Grlffln and Mr Frank Jensen shall prov1de a copy

of thls Order to all agents, contractors and subcontractors

retained to perform work required by this Order and shall ensure




that ell work undertaken by such agents, contractors and

subcontractors will be in compliance w@th this Order.

|
i

Except when necessary to abate an emergency situation, Ms.
Agnes Griffin and Mr. Frank Jenseneshall’not perform any remedial
actions at the Kent Highlands Landfill outside that requlred by
thls Order unless Ecology concurs, in writing, with such _ j A‘,

additional remedial actions.

WAC 173-340-400(7) (b} (i) requires that "cc’:nstructi,o‘n"A
peffdrmedson the Site must be under the‘supervisionAef a
prefessional engineer registered in Washingtonf
6. -Access | |

Ecology er any Ecology authorized representative .shall have
the authority ﬁo enter and freely move about all preperty at the

Site at all reasonable times for the purposes of, inter alia:

inspectihg records, operation logs, and contracts related to the

s work being performed pursuant to this Order;_reﬁiewing the

"j‘ dir
e

progreéss in carrying out the terms of this Order; conducting'suCh

tests or collecting samples as Ecology or the project coordinator
may deem\néceSsary; using a camera, sound recording, or other

documentary type eéuipment to record work done pursuant to this
Order; and verifying the data submitted to Ecology by Ms. Agnes'
Griffin and Mr. Frank Jensen.' When entering the Site under ch.

70.105D RCW, Ecology shall provide reasonable notice prior to
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_entering the'Site unless an emergency prevents notice. Ecology

W

shall allow split or repllcate samples to be taken by Ms. Agnes

Grlffln and Mr. Frank Jensen during an inspection unless d01ng S0

‘wpuld interfere with Ecology's sampling. Ms. Agnes Grlffin‘and

Mr. Frank Jensen shallvallow split or replicate samples to be
taken'by Ecology and shall provide Ecology seven*(?)‘daYanotice
before any sampling activity.

7. Retention of Records

. Ms. Agnes Griffin and Mr. Frank Jensen shall preserve in a

-readily retrievable fashion, during the pendency of this Order

and for ten (lO) years from the date of completion of the work
performed pursuant to this Order, all records, reports,
documents, and underlylng data in its posse551on relevant to thlS

Loy

Order. Should any portion of the work performed hereunder. be

undertaken through COntractors or agents'of Ms. Agnes Griffin and

Mr. Frank Jensen, a record retention requirement meeting the,
terms of thlS paragraph shall be required of such contractors
and/or agents. |

8. Dispute Resolution

lMs. Agnes Griffin and Mr; Frank Jensen may request Ecology
to resolve factual or technical disputes which may arise during
the implementation of this Order. Such request shall be in
writing and directed to the signatory,  or his/her successor(s),
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~ the terms of the Order unless otherwise provided by Ecology in‘

of this Order. Ecology resolution of the dispute shall be
binding and final. Ms. Agnes Griffin and Mr. Frank Jensen is not
. ) : .
rélieved‘of any requirement’of‘fhis Ofder during the pendency of
the dispute and remains responsibla for timely compliance with
writing. o o PR | S

9. Reservation of Rights

{ .
Ecology reserves all rights to issue additional orders or

take any action authorized by law in the event or upbn the
discovery of a release or threatened release of hazardous

substances not addreSsed by this Ordér,'upon'discovery of any

 factors not known at the time of issuance of thlS Order, in order

to abate an emergency, or under any other c1rcumstances deemed

appropriate by Ecology.

Ecology'also reserves all rights fegarding the injury to,

destruction of, or loss of natural resources resulting from the -

',‘. dis

‘release or threatened release of hazardous substances from the -

Kent Highlands Landfill.

In ﬁhe event Ecology determines that conditions at the~Site
are creating or haVe the potential to create a danger to tha
health or welfare of the people on the Site or in the surroundihg
area or to the'environment, Ecology may order

A
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‘Ms. Agnes Griffin and Mr. Frank Jensen to stop further

1 1“

implementation of this Order for such period of time as needed to

- abate the danger.

10. Transference of Property

No voluntary or involuntary conveyance or relinquishment of
tltle, easement, leasehold, or other interest in any portion of

the Site shall be consummated by Ms. Agnes Griffin or Mr. Frank

Jensen without provision for contlnued implementation of all
,requlrements of this Order and 1mplementatlon of any remedlal

eactlons found to be necessary as a result of this Order.

Prior to transfer of any legal or equltable 1nterest
Ms. Agnes Grlffln and Mr. Frank Jensen may haveyln the~Site or
any portlons-thereof,-Ms Agnes Griffin and Mr. Frank Jensen

shall serve a copy of thls Order upon any prospective purchaser,

lessee, transferee, assignee, or other 'successor in such

interest. At least thirty (30) days prior to finalization of any
transfer, Ms. Agnes Griffin and Mr. Frank Jensen shall notify

Ecology of the . contemplated transfer.

11. 'Compllance With Other Applicable Laws
+A. All actions carried out by Ms. Agnes Griffin and Mr.
Frank Jensen pursuant to this Order shall be done infaCcordance

with all applicable federal, state, and local requirements,

-13-




|

including requirements to obtain necessary permits, except as

provided in paragraph B. of this sect%on.

t

B. Pursuant to RCW 70.105D.090(l), the substantive
réquirements of chapters 70.94, 70,95; 70.105, 75.20, 90.48, and
90.58‘RCW and of any laws requiring'orvauthorizing‘local‘
govefnment‘pérmits or approvals for ﬁhe remedial actionlunder .i‘
this Order that are known to be apﬁ}icable at the time of
isSuanEe of the Order have been included in the CAP. o

"Ms. Agnes Griffih and Mr. Frank.Jenséh have a ébntinuing(

obligation to determine whether additional permits or approvals

addressed in RCW 70.105D.090(l).wduld QﬁherWise be required for

" the remedial action under this Order. In the event Ms. Griffin or .

Mr. Jensen determines that additional permits or approvals.'
addressed in RCW 70.105D.090 (1) would otherwise be required for

the remedial action under this Order, Ecology shall be promptly

" notified of this determination. Ecoldgy'shall determine whether

'Ecology or Ms. Agnes Griffin and Mr. Frank Jensen shall be

responsible to contact the appropriate state and/or local-

agenciés, If Ecology so requires, Ms. Agnes Griffin and Mr. Frank

 Jensen shall promptly consult with the appropriate state and/or

local agencies and provide Ecology with written documentation
from those agencies of the substantive requirements those
agencies believe are applicable to the remedial action. Ecology
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1 shall make the final determination on the additional substantive
| .
) Goht W

requ1rements that must be met by Ms. Agnes Grlffin and Mr. Frank

Jensen and on how Ms, Agnes Griffin and Mr. Frank Jensen must
}meet those requirements. Ecology shall'inform‘Ms. Agnes Griffin

and Mr. Frank Jensen in'nriting of these requirements; Once

establiShed by Ecology, the additional requirements shall be -

enforceable requirements‘of this Order. Ms. Agnes Griffin and Mr.

Frank Jensen shall not beoin or continiie the remedial action
:'potentially subject to the additional requirements until Ecolooy
' makes its final determination. '

"Ecology shall ensure that notice and opportunlty for. comment
is prov1ded to the public and appropriate agencies prior to
establlshlng the substantlve requirements undervthls section.

-C. Pursuant to RCW 70.105D.090(2), in the event Ecology
.determines that the exemption from complying with the procedural
requirements of the laws referenced in RCW 70.105D. 090(1) would
result in the loss of approval from a federal agency whlch is
necessary for the State to administer any federal law, the
exemptlon shall not apply and [PLP] shall comply with both the

procedural and substantive requ1rements of the laws referenced in

RCW 70.105D.090(1), including any requirements to obtaln permits,
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VI.

Satisfaction of this Order
|

The‘ptovisions-of this‘Ordér shail be deemed satisfied upon

Ms. Agnes Griffin’s and Mr. Frank Jensen”s receipt of written
notification from Ecology that_Msu.Agﬁes Griffin and Mr. Frank
Jensen have completed the remediél aétivity required b?lthiS‘
Ordér, as amended by any modificatiéhs, and that .all othef ..
provisions of this Order have been cgmplied wiﬁh. |

VII.

’Enfordement

1. Pursuant to RCW 70.105D.050, this Order may be enforced as
follows: | |

A. The Attorney General may bring an aétion to enforCe}

| ‘this Order in a state or fede;ai coﬁrt.

3. ’ The‘Attorhey General may_éeek, by filing an action; if
necessary, to recover amouhts'speht by Ecology for
investigative and remedial actibns and orders felated
to the Site.

C. | In the event Ms. Agnes Griffin and Mr. Frank Jénsen
refuses,'without sufficient cause, to comply with any
term of this O}der, Ms. Agnes Griffin and Mr. Frank

~ Jensen will be liable for:
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(1) up to three times the amoﬁnt of any costs incurred
by the state of Washington as a result of its
refﬁsal-to comply; and | , o

(2) civil penalties of up to $25,000lper day for each

~day iﬁ refuses to comply.
D; This Order is not appealabie to the Waéhington
'Pollution‘CQntrol Hearingé Board. This Order may be

,reviewed iny as providéd under RCW 70.105D.060.

Effective date of this Order: ZOﬁ"OC’)/OAQL/ 997F .
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KENT HIGHLANDS LANDFILL SITE
LEGAL DESCRIPTION

ATTACHMENT 1

Ihis land referred to in this descriptioi 1s situated in the county of King,

state of Washington, and described as follows:
JENSEN-GRIFFIN PROPERTY: |

That portion of the west half of the northeast quarter of the
southwest quarter of Section 18, Township 22 North, Range 4,
East, W.M. In King County, Washington, lying north of Des
Moines-Kent Highway;

EXCEPT that portion conveyed to the State of Washington by
Deed recorded April 29, 1959, under King County Recording
Number 5025699.

KING COUNTY PROPERTY:

That portion of the west 400 feet of the north 1436 feet of
the south 1944 feet of Enos Cooper Donation Claim Number 238
lying north of the Kent-Des Moines pavement and being more
particularly described as follows:

Beginning at the intersection of the west 1ine of said
Donation Claim with the north boundary of the Kent-Des Moines
pavement right of way;

thence northerly along west boundary 1ine of Donation Claim
Number 38 a distance of 450 feet;

thence easterly a distant of 400 feet;

thence southerly a distant of 220 feet;

thence south 36°00' west a distant of 440 feet more or less to
a point on the north right of way boundary of the Kant Des
Moines pavement;

thence northwesterly along said north right of way boundary to
the point of beginning; EXCEPT that portion lying southerly of
sald northeasterly margin of said SR 516.

CITY OF KENT PROPERTY:

That portion of the Enos Cooper Donation Claim 1ying within
the southeast corner of Section 15, Township 22 North, Range 4
East, W.M., King County washington, described as follows:

Beginning at a point of intersection with the centerline of
Kent-Des Moines Highway and the south line of the north half
of said subdivision;

thence southerly along said centeriine a distance of 135.48
feet;

thence north 62°30'00" east 30 feet to the true point of
beginning; _

thence continuing north 62°30'00" east 525 feet;

thence northwesteriy on a curve to the left and running paral-
1el with the proposed northeasterty margin of SR 516 (as shown

on that certain map dated May 8, 1969, Sheet 2 of 11 sheets,

Jct. SR 5 to/Jct. SR 167 MP 2.21 to MP 4.83) to the west line
of said Donation Claim;

thence south along the west 1ine of said Donation Claim to the
Centerline of said Highway; :
thence southeasterly to a point which bears south 62°30'00"
west from the True Point of Beginning;

thence nortgh 62°30'00" east 30 feet to the true point of
beginning;

EXCEPT that portion defined as follows: Beginning at a point
of {ntersection of the west line of the Cooper Donation Claim
with the north margin of SSH 5SA (Kent-Des Moines Hwy) being
the true point of beginning of exception herein described;
thence north along said Donation Claim Line 450 feet;

themea aact at richt anales to said Donation Claim Line 400




thence south parallel with the west line of said Donation
Claim Line 220 feet;

thence south 36° west 440 feet more or less to northerly mar-
gin of SSH 5A;

thence northwesterly along the notherly margin of SSH S5A to
the True Point of Beginning of exception herein described;

AND ALSO EXCEPT that portion lying southerly of said north-
easterly margin of safd SR 516.

KENTVIEW PROPERTIES:

Portion of the east one-half of the northeast one-quarter of
the southwest one-quarter of Section 15, Township 22 North,
Range 4 East, W.M., lying northerly of State Route 516
(Kent-Des Moines Highway;) ALSO

That portion of the Donation Land Claim of the heirs at law of
Enos Cooper, deceased, designated as Claim Number 38, in the
southeast one-quarter of Section 15, Township 22 North, Range
4 East, W.M., in King County, Washington, lying north of a
1ine 408 feet north of and parallel to the south )1ine of said
Claim;

EXCEPT that portion conveyed to King County, by deed dated
July 14, 1934, recorded July 30, 1934 in Volume 1591 of Deeds,
page 612, under Recording Number 2812324;

EXCEPT portion condemned 1n Superior Court Cause Number 748518
for SR-516;

EXCEPT that portion conveyed to the City of Seattle by Deed
recorded under Recording Number 7705020771;

AND EXCEPT that portion conveyed to the City of Kant by deed
recorded under Recording Number 7105280484. ALSO

Government lot 10, Section 15, Township 22 North, Range 4 East,
W.M., in King County, Washington; lying north of SR-516 as
condemned in Superior Court Cause Number 748518,

RJA4. 1
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