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- ENVIRONMENTAL PROTECTION AGENCY,

'STATE OF WASHINGTON;
-PUYALLUP TRIBE OF INDIANS;

"IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF-.WASHINGTON
UNITED, STATES OF AMERICA,
ON BEHALF OF THE UNITED STATES

THE UNITED STATES DEPARTMENT OF
THE INTERIOR, AND THE NATIONAL
OCEANIC AND ATMOSPHERIC
ADMINISTRATION; :

Civil No.

COMMENCEMENT BAY
NEARSHORE/TIDEFLATS

. SUPERFUND SITE; ST. PAUL
WATERWAY PROBLEM AREA.
CONSENT DECREE

MUCKLESﬂOOT INDIAN TRIBE;
Plaintiffs,
v
SIMPSON TACOMA'KRAFT‘COMPANY,
CHAMPION INTERNATIONAL CORPORATION,

AND WASHINGTON STATE DEPARTMENT OF
NATURAL RESOURCES,.

Defendants
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I. BACKGROUND

1.  The United States of America ("United States"),

{on behalf of the United States Env1ronmental Protection Agency

("EPA") and the federal Natural Resource Trustees (as defined in
paragraph 31(J)), and the other Natural Resource. Trustees (also

defined in paragraph 31(J)) are filing Complaints in this matter,
concurrently with this Consent Decree, under Sections 106 and 107

of the Comprehen51ve Environmental Response, Compensation, and

‘ Llablllty Act of 1980. (CERCLA), 42 u.s. C. §§ 9606 and 9607 as

amended, and Section 311 of.the_Federal Water Pollution Control
Act, 33 ﬁ S.cC. '§ 1321. This Consent Decree addresses the St.
:Paul Waterway Problem Area sediment remedial action, assoc1ated
monitoring, reporting, contingency planning activities, ané
natural resource damages matters with respect to the Settling
Defendants. | t

2.. The United States and the other Natural Resource

P

Trustees in theiryComplaints seek: (i) reimbursement of monies

and costs incurred by'the United States for its investigations,

studies, response and enforcement activities, and other necessary

response actions at the St Paul Waterway Problem Area of the
Commencement Bay Nearshore/Tideflats (CB/NT) Superfund Site in.
Tacoma, Washington, together w1th accrued interest; (ii) an
1njunction requiring the Settling Defendants to perform‘Work at

the St. Paul Waterway Problem Area, as set forth in'the attached

- Monitoring, Reporting and Contingency Plan (the "Monitoring

Plan") (Exhibit A), and in conformity with EPA's Record of
Decision for the CB/NT site dated September 30, 1989 ("ROD",
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Exhibit B), the National Contingency Plan ("NCP"),(40~C.F.R. Part

300, as amended, 55 Fed. Reg. 8666 (March 8, 1990), and CERCLA;

(iii) recovery of costs that will be incurred by EPA in
o . I ’ :

connection with theonrk to be performed in (ii) above; (iv) the

<subm1ttal of a Superfund Completion Report regarding the sedlment

remedlal actlon for the St Paul Waterway Problem Area, (v) '

natural resource damages and associated costs for the St. Paul

Waterway Problem Area, and.(vi) such other relief as the Court

.flnds approprlate.

3. In accordance with Sections 104 (b) (2) and
121(f) (1) (F) of CERCLA, 42'3-5 C. ss 9604 (b) (2) and
9621(f)(1)(F), EPA has notlfled the State of Washlngton
Department of Ecology ("Ecology") of negotiations with t
potentially responsible partles ("PRPs")‘regardlng the scope of
the remedial action'for the-St.'Paul Waterway Problem:Area, and |
EPA hasvprovided the State'of Washington with an'opportnnity to

participate in these negotiations and to be a party to any

settlementA As described further in paragraph 20 et seg.

'»Ecology previously entered 1nto a State Consent Decree (Wa. State

Dept. of Ecology V. Slmpson Tacoma Kraft Co. and Wa. State Dept.

"of Natural Resources,}Pierce‘County'Superior CourtANo. 87-2-

07673-9 December 24, l989)(the "State Consent Decree") for
1mplementatlon of the St. Paul Waterway Area Remedial Action and
Habitat Restoratlon Project. EPA has also notlfied.the,Puyallup

Tribe of Indians ("Puyallup Tribe") of these negotiations. The

Puyallup Tribe has participated in these negotiations consistent

with the Cooperative Agreement between EPA and the Puyallup Tribe
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dated April 28, 1989, under which the Puyallup Tribe is a
supporting agency for remedial actions at/the Site. All other
federal, state, and local agencies with jurisdiction which haye
issued permits‘for the remedial work have also been notified,l"

including the U.S. Army COrps;owangineers, the State of

Washington‘Department of Fisheries,.and the City of Tacoma.‘

4. In accordance with Sectlon 122(])(1) of CERCLA
42 U.S. C § 9622(3)(1), EPA has notlfled the federal, state, and |

tribal natural resource trustees of the EPA's negotiations with

"the potentlally responsible partles regardlng the release or

threatened release of hazardous substances at the St. Paul
Waterway Problem Area and CB/NT sxte which may have resulted in
1njury to natural resources under thelr trusteeshlp EPA has
encouraged the part1c1patlon of the federal state .and tribalr
natural resource trustees in such'negotlatlons. ‘The natural

resource trustees for the St. Paul Waterway Problem Area and

,Commencement Bay are: (i) the National Oceanlc and’ Atmospherlc

Administration of the U.S. Department‘of ‘Commerce, .(ii) the U. S

'Department of Interior, (111) the Washlngton Department of

Ecology (on behalf of the Washlngton Department of Flsherles, the
Washington Department of Natural Resources, and the Washington
Department of Wildlife), (v) the Puyallup Tribe of Indians;.and :
(vi) the Muckleshoot Indian Tribe. These parties (the "Natural
Resource Trustees") have participated in the negotiations, and

have reached a settlement with the Settling Defendants of their

26 rclaims for damages due to injury to, destruction of, or loss of

natural resources in the St. Paul Waterway Problem Area. The

ST. PAUL WATERWAY CONSENT DECREE - Page 6
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Natural Resource Trustees and the Settling Defendants - agree that,

on the basis of the preliminary information available regarding

7natural resource damages at the St. Paul Waterway Problem Area,
S i . : . ’

settlement of the claims as set forth in this Consent Decree is

1n the public 1nterest and is made in good faith and after arms-

length negotlatlons, and that entry of this Consent Decree ig the
most»approprlate means to resolve the matters covered herein.:

The Settlement Agreement reached between the Settling Defendants

and ‘the Natural Resource Trustees also provides a mechanism by

which the Settling'Defendants and other potentially responsible
partles in Commencement Bay can part1c1pate in a Bay-w1de natural
resource damage assessment Thls'Settlement Agreement is.

attached to this Consent Decree as Exhibit C,:'and by this .

I

reference incorporated herein and made afpart of this Consent

‘

Decree.

5. Pursuant to Section 105 of CERCLA; 42 U,S.C.

Lo

§ 9605 as amended, EPA‘placed the CB/NT site in Tacoma,

Washlngton'(the "Siteﬁ as defined in paragraph 31(S) below) on

‘the National Priorities List, set forth at 40 C.F.R. Part 300,

Appendix B, by publication in the FederalvRegister on .

' September 8, 1983, 48 Fed. Req. 40,658.

6. Because of the complexity of the CB/NT site,
Superfund response actions at the CB/NT site are currently

coordinated under seven separate operable units managed primarily

by EPA and Ecology, including: (i) Operable Unit 01 = CB/NT

Sediments; (ii) Operable Unit 02 - Asarco Tacoma Smelter; (iii)
Operable Unit 03 - Tacoma Tar Pits; (iv) Operable Unit 04 -

ST. PAUL WATERWAY CONSENT DECREE - Page 7
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Asarco Off-Property; (v) Operable Unit 05.- CB/NT Sources; (vif
Operable Unit 06 - Asarco Sedimerits; and (vii) Operable Unit 07 -
Asarco demolltlon. This Consent Decree involves the St. Paul

Waterway sediment contamination, one of eight Problem Areas

within Operable Unit 01 of the Site identified for remedial

action in the ROD (Exhibit B). 1

7. In 1983, in response to a release or a
substant1al threat of a release of hazardous substances at or
from the Slte, 'EPA entered into a CERCLA Cooperatlve Agreement
‘with- Ecology to conduct a Remedial Inwestigation and Feasibility
study ("RI/FS") at‘the_site.‘ The results of the RI. were-
published in August 1985 and the results of the FS were
publlshed 1n February 1989. 4

8. Pursuant to Section 117 of CERCLA 42 U.s.cC.

S 9617, EPA published notice of the completion_of the RI/FS and
of the proposeddplan for remedial actionaon February é4 1989
.and provided an opportunity for publlc ‘comment on the proposed
remedlal actlon through June 24, 1989. The ROD includes a
response to each of the significant comments,.criticisms, and new
data submltted during the public comment period. |

9. On September 30, 1989, EPA issued the ROD for two

‘operable units of the CB/NT site. The ROD addresses both

sediment remediation'(Operable Unit 01) and source control
(Operable Unit 05). The ROD was concurred in by Ecology and the
Puyallup Tribe, with whom EPA has entered into Superfund
Cooperative. Agreements for remedial activities at the Site.

Under a Cooperative Agreement with Ecology, effective May 1,
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1989, EPA is designated as the lead agency for remediation of

contaminated sediments and Ecology as the lead agency for source

jcontrol of hazardous substances. The Cooperative Agreement with
o . [ ' .

ﬁhe Puyallup Tribe ie described in paragraph 3 above.

‘ . 10. As described‘in the RI/FS for the CB/NT éite,
thére were.nine Problem Areas of contaminated sediments and
sources of hazardous substances contamination. = The RoD‘addressed

eightlof these Problem Areas, including the St. Paul Waterway

Problem Area. The ninth Problem Area, the Asarco Sediments, is

now a separate operable unit of the CB/NT site and will be the

subject of a subSequent ROD. This Consént Decree addresses the

' St. Paul Waterway Problem Area.

{ 11. The St. Paul Waterway Problem Area contains
contaminated sediments adjacent to the Tecoma Kraft Mill
("Mill"), now owned end operéted by the Simpson Tacoma' Kraft
Company ("Simpson"). The Mill is situated on a peninsuia of
filied tidelands projeoting into Commencement Bay”between the
mouths of the Puyallup River and the St. Paul Waterway.

12. Simpson, ‘a Washington corporation, owns and

operates the. Mill facilities, which include a secondary

' wastewater treetment.plant, uplands} and the adjoining st. Paul

Weterway landward of the inner harbor line. Pulp and paper
operations began at the Mill in 1927 under the ownefship of the
Union Bag Company, which operated the Mill until 1930. lThe St.
Regis Paper Company acquired the Mill in 1930 and opefated_it
until 1985, when St. Regis Paper Company merged with.Chempion

International. Corporation ("Champion").
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13. Simpson acquired the Mill, from Champion in Auéust
1985. The State of Washington owns the harbor area (the area
between the' inner and outer harbor lines) and adjacent aquatic
lands, which are managed on behalf of the state by the State‘of

Washington Department of Natural Resources ("DNR"). Simpson

leases state-owned aquatic lands from the state by and through
' |

DNR, as did‘previous mill owners and operators. Simpson and DNR

have entered 1nto a lease and’ related agreement.whlch 1nclude use

of the lands for the purposes set forth in this Consent Decree.' ‘
14.‘ The bottom sedlments 1n the St. Paul Waterway

Problem Area and adjacent to the Mill are contamlnated by

chemicals and organlc debrls. As documented in the RI/FS, the

st Paul Waterway Problem Area was among the most blologlcally

stressed areas in the Commencement Bay tldeflats, with

concentratlons of several chemicals over 1,000 times higher than

reference area concentrations. These findings were confirmed by
‘'sampling of the Site‘by Parametrix, Inc., consultants for
4Simpson; in their Tacoma Kraft Mill Sediment Investigation

‘submitted to Ecology in 1986.

15. Several studles have been conducted to
characterlze the nature and extent of the hazardous substances,
pollutants and contaminants in the St. Paul Waterway Problem
Area, as well as any such substances present in the Puyallup‘ﬁ
River sediments that were utilized for Simpson's sediment capping
action under the State Consent Decree (see paragraphs 3 and 20).
These studies have been described, referenced, and incorporated
into a document entitled Project Analysis for the St. Paul

ST. PAUL WATERWAY CONSENT DECREE - Page 10
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Waterway Area Remedial Action and Habitat Restoration Project
("Project Analysis", July 1987), consisting of a Project

overview; SEPA Environmental Checklist and related environmental

- S

‘asseSSment ten technical appendices including Focused

-Fea51b111ty Study for the St. Paul Waterway Area (Appendlx VI),

and other appllcable studles referenced therein, 1nclud1ng
relevant portions of the RI/FS as supplemented by Supplemental
Informatlon Packets (September and December 1987).

16. The 17-acre St. Paul Waterway ProblemdArea'was
identified for remedial action as'a result of sediment
contamination adjacent,to‘the Mill, which included five acres of
sediments'near the old mill outfall with a'highllevel of ‘chemical
oontamination and some organic debris, an area to the southeast
with a high level of,organiC'debris and‘some chemical
contamination and.the bottom oflthe entrance to the Stﬂ Paul
Waterway itself, which- was contaminated by wood chlps.

i

17.' The pr1nc1pal chemicals 1dent1f1ed in the RI/FS

as contaminants in the St. Paul Waterway Problem Area

‘included 4-methylphenol, 'phenol 2-methokyphenol 1~methyl-2—

(methylethyl) benzene and other compounds, which are known to be

toxic to marlne life. Measurements taken durlng the RI showed

concentratlons of these chemicals in the sediments that exceeded
the cleanup goals and standards subsequently specified in the
CB/NT ROD. The RI also showed that the organic debris present in

sediments at the St. Paul Waterway problem area was in sufficient

quantities to restrict biological productivity.

ST. PAUL WATERWAY CONSENT DECREE - Page 11
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18. The hazardous substances,, pollutants, and
contaminants at the St. Paul Waterway Problem Area were prlmarlly

released from the Mill.

19. Simpson has taken measures to reduce the leuels
of hazardous-substances or contaminantslreleased from the Mill,
including a source control program and’ the installation of a new
Clean Water Act NPDES outfall for its secondary wastewater

b

treatment plant and additional stormwater and chip control | o

‘systems. | Pursuant to delegated authorlty under the Clean Water

Act, Ecology requlred the NPDES outfall relocatlon. Ecology is

revising the Mill's NPDES permit in 1990.

.20.  On December 24, 1987, Simpson, Champion, and DNR
entered 1nto a State’ Consent Decree with Ecology under appllcable
hazardous waste cleanup laws (see paragraph 3 above). The~state

Consent Decree requlred Simpson to isolate toxic concentrations

of contaminated sediments from the marine’envirbnment by -

.placement of a cap of clean sediments from a nearby section of

the Puyallup River over the contamlnated sediments. These

'act1v1t1es were conducted between December 1987 and September

1988 and are descrlbed in more detail in the Superfund Completlon
Report (Exhlblt D). A habitat restoration program de31gned.to
mitigate adverse‘biological impacts, to create intertidal habitat
for marine.biota, and to support a productive biological :
community was implemented along with the capping activities. The
project was designed to be consistent with all applicable,

relevant and appropriate laws and to meet state and local {

ST. PAUL WATERWAY CONSENT DECREE - Page 12
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environmental standards, including those under state hazardous

waste cleanup laws.

'21. EPA was not a.party to the 1987 State Consent

S 1

qecree and at the time the State Consenﬁ Decree was entered did

[t it

~not formally approve of, concur in, or oversee the sediment

cleanup actidn, which was completed prior to issuance of EPA's

CB/NT ROD.

L 22, EPA's decision on the final remedial adtion plan

"to be .implemented under CERCLA and the NCP for the St. Paul

Waterway Problem Area is described in the CB/NT ROD.

23.  In the ROD;‘EPA'determined that there are five
major.elementS'of}the selécted remedy for the Site sediments and
édurces thét will be'appiied, as appropriate, toleach Problem
Afea:. | | |

(A) Site Use Restrictions - To protect human health
by limiting,aécess‘té edible resources.priorito and
dufing(implémehtation of source and sédiment remedial
.activities.

(B). Source Controls - To be implemented to prevent
recontamination of sediments. | |
(C)' Natura1 Recovery - Included as an optional (and
preferred) remediation strategy for marginally
contaminated sediments that are predicted to achieve
écceptable sedimenﬁ quality through burial and mixing

with naturally accumulating clean sediments within a

ten year period.

ST. PAUL WATERWAY CONSENT DECREE - Page 13




1 ' (D) Sediment Remedial Action - To address

2 contaminated sediments that arke not expected to

3 naturally recover within ten years following

4 . implementation of all known, available, and reasonable
5 \ source control measures. If ,

6. : | (E) Source and SedimentvMonitdring - To refine

7 - cleanup volume estimates, characterize the

'8 ‘. effectiveness of source controls, and implementtiong—_
9 o ' term monitoring of the sediment remedial actions(s): to’
10| | ensure long-term protectiveness of the remedy

11 - 24. For the St. Paul Waterway Problem Area, the ROD

. 12| specifies that source control, confinement‘of contaminated

13 sediments, and source and sediment monitoring are the selected

14 remedy. Capping in place was spec1fically 1dent1fied as the most
15 appropriate option for confinement of contaminated sediments in
16| the St. Paul Waterway Problem Area, given the type, extent and .

- 17| .severity of the sediment contamination;"While‘the‘actions

18 4previously imﬁiemented by Simpson in,the St. Paul Waterway

19| Problem Area under the 1987 State ConSent‘Decree‘implemented and
20 largely accomplished EPA's selected remedy for the cleanup.of.

21 contaminated sediments in the St. Paul Waterway Problem Area as
22| determined in the ROD, revisions in the Monitoring Plan are

23] necessary to ensure consistency of the St. Paul Waterway action
24] with EPA's ROD and with the settlement of natural resource damage
25] claims. Source control and related activities are being
26“%implemented under the Mill's NPDES permit administered by

27| Ecology.
28§ ST. PAUL WATERWAY CONSENT DECREE - Page 14




10
11
1
13

14

15

16
17
18

19
20
21
22
23
24

25

26

28

25. Pursuant to Section 121Sd)(1), the Settling
Parties agree that the sediment remedial action previously
conducted Sy the Settling Defendants at‘the St. Paul Waterway‘
.dndép&theW1987 State Consent Decree, subject to monitoring and
}maintenance by the Settling Defendants in accordance with the
bprOQisions,of.this Cbnsent'Decree and attached’MonitoringAPlan
(Exhibit A), will attain a degree of cleanup that assﬁresv
proteétidn'of human health.and the environment. |
A | 26. In signiné this Decree, defendanté Simpson,
Chémpiéh, and DNR‘denY any and all legal and equitable liability
under any federal( state, iocal; or tribal statute, regulation,
¢r cémmon law for any endangerment,; nuisance, regponse, removal,

or remedial costs incurred or to be incurred by the United ,

States, the Stéte of Washington, or other person as a result of
the release or threat of release of hazardous substances to, at,
frdmlor'near the Sité..'Pursuant to 42 U.S.C. § 9622(d)k1)(B),
enéfy;of this'Consent Decfee is not an acknowledgément by
Seftling.Defendanté that any release or threatened release 6f a
‘hazardous substance constituting an ihmihent and substantial

endangerment to human health or the environment has ocdurred'or

" exists at the'Site. Defendants do not admit and retain the right

to qoﬁtrovert any of the factual or legal statementé~or
determihations made herein in any judicial or administrative
proceeding ekcept an action to enforce this Consent_Decfee. They
do agree, however, to the Court's jurisdiction over this matter.

This Consent Decree shall not be admissible in any judicial or

ST. PAUL WATERWAY CONSENT DECREE - Page 15
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administrative pProceeding as proof of Iiability or an admission
|

of any fact dealt with herein, but it shall be admissible in an

action to enforce this Consent Decree.

NOW, THEREFORE, it is hereby Ordered, Adjudged, and
!

Decreed:

27. The Settling Parties agree to the entry of this
Consent Decree and agree to be bound by its terms. The Settling
Parties recognize, and the Court by enterlng this Consent Decree
flnds, that 1mplementatlon of this cOnsent Decree w1ll fully
accomplish the St Paul Waterway Problem Area sediment remedlal
action in accordance with EPA's ROD for the,CB/NT site, will
resolQe natural resource damage claims with respect to the St.
Paul Waterway Problem_Area,'address certain matterS'relatiné“to
the CB/NT site,tand_will avoid prolonged and complicated
litigation between the Settling Parties, and that the entry of
‘this Consent Decree is in the public‘interest.r

II. JURISDICTION

28.  This Court has jurlsdlctlon over the subject
matter herein, pursuant to 28 U.s.cC. §§ 1331 and 1345 and
42 U.S.C. §§ 9606, 9607, and 9613(b). ‘'This Court also has
personal jurisdiction over the Settling Defendants, which 501ely
for purposes of this Consent Decree and the underlying Complalnt
waive all objectlons and defenses that they may have to
jurisdiction of the Court or to venue in this District. The

Complaint states claims against the Settling Defendants upon

#which relief may be granted.

ST. PAUL WATERWAY CONSENT DECREE - Page 16
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IIT. PARTIES BOUND

29. This Consent Decree applles to and is blndlng

1upon the Unlted States, the U.S. Env1ronmental Protection Agency,

the Natural Resource Trustees, and the undersigned Settling

'Defendants, and all of their respective directors, offlcers,

employees, agents, successors, trustees, and assigns.
30. The Settllng Defendants shall be respon51ble for

ensurlng that their contractors and subcontractors perform the

,Work in accordance with thls Consent. Decree and Monltorlng Plan

and shall 1nclude the requlrement to perform the Work in
accordance w1th,thls Consent Decree and '‘Monitoring Plan in their
contracts and sﬁbcontracts. Each contractor and subcontractor
hlred by - Settllng Defendants to perform Work under this Consent
Decree shall be deemed to be related by contract to the Settling
Defendants w1th1n.the meaning of Section 107 (b) (3) of CERCLA, 42

u.s.c. '§ 9607(b)(3) Thus, as to acts or omissions of

[

‘contractors, the Settling Defendants shall not assert.a defense

based upon'SeCtion'107(b)(3) of CERCLA, 42 U.s.c. § 9607(b) (3).

'The Settling Defendants shall provide a copy of this Consent

Decree to each'contractor and each subcontractor hired to perform

Work that is required by this Consent Decree in an amount greater

than $100,000.

IV. DEFINITIONS

31. Unless otherwise'expressly provided herein, terms
used in this Consent Decree which are defined in CERCLA or in
regulations promulgated under CERCLA shall have the meaning
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assigned to them in the statute or its implementing regulations.
Whenever terms are used in this Consent Decree and the Exhibits
attached hereto, the following definitions\specified in this
paragraph shall apply. |
(A) "Consent Decree" meansfthis Decree and all
‘ Appendices and Exhibits attaehed hereto.
(B) "Consulted Agencies" means the governmentel
entltles which have commltted to part1c1pat1ng in the
Monltorlng Plan and its contlngency plannlng process.
These entities are: the Washlngton Departmentsof,'
Ecology ("Ecology"), Weshingten State Department-of_
Fisheries ("WDF"), Washington state Debartment of
Natural Resources ("DNR") (in its capa01ty as a
natural resource trustee),’Washlngton State Department
of Wlldllfe, National Oceanic and Atmospherlc
Administration ("NOAA"™) of the U.S. Departmentvofs
Commerce, United States'Depaftment ef the Interior;
-including the U.S. Fish and Wildlife Service and |
Bnreeu of Indian Affairs, PUyellup'Tribe of Indians
("Puyallup Tribe"), and the Muckleshoot Tribe of
Indians. |
‘(C)v‘"Contractor" or "Subcontractor" means the COmpany
or companies retained by or on behalf of the Settling
Defendants to undertake and accemplish the Work and

associated activities required by this Consent Decree

and attached ROD and Monitoring Plan.

i
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(D) "Effective Date" means Fhe date the Consent

Decree is entered by the Court.

(E) "EPA" means the United States Environmental

Protection Agency.

. (F) "Future Response Costs" shall mean all direct and

indirect investigation, enforcement, and response:

costs (including applicable ihterest), except
oversight‘reséonse costs, incurred by the United
Sfates with resbect'to'the St. Paul Waﬁerway_Problem
Area after the'date of entry of this Consent Decree.
(G) A"Institutidhal Controls" refer to the land use

restrictions and other regulations, ordinances,

covenants, and controls developed pursuant to the

t

Consent Decree to maintain‘the'integrity and prevent
the unauthorized disturbance of the sediment cap,
monitoring stations, or other structures that will be

constructed; or other remedial measureefthat‘will be

‘implemented, at the St. Paul Waterway Problem Area.

(H) "Monitoring Plan" means the "Monitoring,
Reporting and Contingency Plan" ettached as.Exhibit A
to this Consent Decree which describes the monitoring
requirements, sempling, analyses, quality
assurance/quality control procedures, reéorting
requirements and contingency plans and otherAactions
necessary for ﬁhe proper operation and maihtenance of

the sediment remedial action in the St. Paul Waterway

Problem Area.
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(I) "National Contingency Plan ('"NCP')" shall be used
as that term is used in 42 U.S.C. § 9605 and 40 C.F.R.
Part 300, as amended, 55 Fed. Req. 8666 (March 8,‘
1990) .
’ (J)‘ "Natural Resource Trustees" shall mean those

‘entltles identified as such’ pursuant to Sectlon 107(f)
of CERCLA and Subpart G of the Natlonal Contlngency
Plan, 40 C.F.R. §§ 300. 600 through 300 615, and 'T,

‘ 1nclude the National Oceanlc and Atmospherlc .
Admlnlstratlon of the U.S.|Department of Commerce; and’
the U.s. Department of the Interlor (herelnafter the
M"federal Natural Resource Trustees"), and the
Washlngton Department of Ecology (on ‘behalf of the
Washlngton Department of Flsherles, the Washlngton
Department of Natural Resources, and the Washington
Department of Wildlife), the PUyallup Tribe of |
Indlans, and the Muckleshoot Indian Trlbe (herelnafter
the "other Natural Resource Trustees")
(K) '"Oversight Response CoSts" shall’mean all costs,
including indirect costs,‘incurred by the United
States in overseeing the remedial action and
Monitoring Plan, including but not limited to, the
costs of reviewing and developing plans, reports and
other items pursuant to this Consent Decree and
verifying the remedial action and Work. Oversight
Response Costs shall also mean costs incurred by the
United States under its cooperative agreement with
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Ecology, in an amount not to exceed $10,000, and under

its cooperative agreement with thé Puyallup Tribe for

the following tribal activities: (1) conduct of an

annual cap inspection, (2) review of draft and final

- reports required under the Monitoring Plan, and (3)

lparticipation in the Contingency Planning Process.

(L) '"Past Response Costs" shall mean all éosts,
including accruéd interest and indirect coSﬁs incurred
by the United States and through EPA's'coopérative
agreeménts with Ecology and the Puyallup Tribe, with
respect to the ét; Paul Wate:way Problem Area through

the date of entry of this Consent Decree. EPA's Past

Response Costs through the date of the ROD (September

30, 1989) are specified in the Cost Allocation Summary
(Exhibit E).
(M) "Project coordinator" means the person designated

by'the_Settling Defendants with responéibility for

‘supervising or overseeing the Work to be performed

under this Consent Decree and Monitoring Plan.

(N) = "Record of Decision ('ROD')“ shall mean the. EPA
Record of Decision set forth as Exhibit B to this
Consent Decree felating to the Commencemént Bay
Nearshore/Tideflats Superfund Site, inclﬁding the st.
Péul Waterway Problem Area, signed on September 30,
1989, by the Regional Administrator, EPA Région 10,

and all attachments thereto.
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(0) "Sediment Remedial Action" means the sediment
remedial action for the St. Paul Waterway Problem Area’
'described in section 10.2.4 -of the ROD and in the
Superfund Completion Report (Exhibit D).
. (P) "Settling Defendants"’heans the Defendants
Simpson Tacoma Kraft Company, Champion International
Corporation, and the State of Washlngton, by and
through the State of Waehlngton Department of Natural
Resources. ' ‘ ‘
(Q)’ "Settling Parties" méans the Settling Defendants,
the United States on behalf of EPA and the federal

‘Natural Resource Trustees, and the other Natural
Resource‘Trustees. |

(R) "st. Paul Waterway Problem Area" refers to‘the
17—acre area, inclusive of the contaminated sediments
contained therein, located adjacent'to the Simpsoh '
Tacoma Kraft Mill in the St Paul Waterway as u

' descrlbed in the ROD and the Superfund Completion
Report.

(S) "Site'" means the entire Commencement Bay
Nearshore/Tideflats Superfund Site and project area,
'located in Tacoma, Washington, as defined in the ROD;v

.including the St. Paul Waterway Problem Area. |
(T) "Work" means all activities the Settling
Defendants are required to perform under this Consent
Decree to implement the ROD for the St. Paul Waterway
Problem Area of the Site, including the sediment
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remedial action tasks described in this Consent Decree

and the attached Monitoring Plan and schedules.

. V. GENERAL PROVISIONS

[ i T

.32. The objectives of the Settling Parties in
entering intolthis Consent Decree are (i) to protect the public
health and welfare and the environment from releases or

threatened releases of hazardous substances, pollutants; or

contaminants from the St. Paul Waterway Problem Area of the Site

by the implementation of the sediment remedial action and
monitoring, reporting and Cbhtingenéy activities by the Settling
Défeﬁdants, (ii) to restofe habitat and natural resources with
respect tolpast activitieé in the St. Paul Waterway Problem Area,
(iii) to reimbﬁrse governmental’entities,fof allvPast, Fﬁture,
and Oversight Resppnse costs, and (iv) to encourage public and
private‘cobperation té accdmpliéh effective cleanup actions and

to restore the environmental health of Commencement Bay.

33. Settling Defendants shall finance and perfofm the

Work in accordance with this Consent Decree and Monitoring Plan

(Exhibit A), CERCLA and the NCP, and any amendments to CERCLA and

‘the NCP which occur during the implementation of the Work, other

applicéble laws (see paragréphs,43, 117, and 118) aﬁd in a manher
consistént with the ROD. EPA has determined that the activities
conteﬁplated by this Consent Decree are consistent with'the NCP.
34. The obligations of Settling Defendants to finance
and ﬁerform the Work and to reimburse the United States for its
Past Response Costs, Oversight Response Costs and Future Response
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Costs. under this Consent Decree are joint and several. In the
event of the insolvency or other fallure of any one or more
Settllng Defendants to implement the requlrements of this Consent

beoree, ‘the remaining Settling Defendants shall complete all such

‘requirements.

' '35. Except as provided in Section 121(e) -of CERCLA
and the NCP, no permit shall be required for any portion of the

Workvﬁnder this Consent Decree conducted entirely within the

]Site."This Consent Decree is not, and shall not be construed to

be; a permit issued pdrsuant to any federal or state statute or
regulation. Settling Defendants shall obtain all permits or
approVals necesSary for Work under this Consent Decree outside of
éne Site, or for any purposes other than inplementation of ‘this
Consent Decree; under federal?lstate, ordlocal laws and shall
submit timely applications and requests for any suchapermits‘and
approvals. All ex1st1ng permlts for the Work performed to date
n

are hereby superseded by this Consent Decree, and Settllng

Defendants are not requ1redrto take any further actions under

‘those permits.

36. The Settling Parties agree that if Settling

' Defendants or their Contractors arrange for the off;site storage,

treatment, disposal, or transportation of any hazardous substance
from the St. Paul Waterway Problem Area, then Settling Defendants
will, as required, obtain EPA prior written approval of the use

of any such off-Site facility in accordance with 42 U.S.C.
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§ 9621(e), and will comply with the applicable provisions of 40

C.F.R. Parts 261, 262, 263, 264, 265, and any relevant EPA

policies or guidances.

37. The standards and provisions of Section XIV

]
describing Force Majeure shall govern delays in obtaining any

neCessary‘approvals or permits required for the Work and also the
denial-of any such approvals or permits; However, the Settllng
Defendants are required to make tlmely appllcatlon for necessaryl
permlt approvals and must provide any addltlonal information
‘needed by the regulatory or consultlng agency in a tlmely manner.
38. Settllng Defendants shall 1n¢lude in all
contracts or subconﬁracts'entered into for Work required under
this Consent Decree, provisibns stating that such contractofs.or
subcontractors, including their agents and employees, shall |
perform all acfivities required by_Such contracts or subcontracts
in compliance with all applicable laws and'regulations._~ |
’39.‘ All exhibits} appendlces, and attachments to Ehis
ConsentlDecree and any and all reports, plans, specifications,
schedules, and other documents requlred by the terms of this
Cbnsent Decree and approved by EPA in accordance with the

provisions of this Consent Decree are 1ncorporated 1nto this

Consent Decree and enforceable under it.

VI. TRANSFERS OF INTEREST OR PROPERTY

40. The obligations of each Settling Defendant who
#owns any interest in the Mill or property included in the St.
Paul Waterway Problem Area, with respect to undertaking and
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maintaining the Work set forth in this Qonsent Decree  and the

attached Monltorlng Plan, or developed thereunder, shall run with

jthe ~land and shall be binding 'upon any and all persons who

S . 1

écqu;me'amy interest in the Mill or any property included in the

‘St. Paul Waterway Problem Area. Within thirty (30) calehdar days

of the effective date of this Consent Decree, the Settling
Defendants shall record a copy of this Decree with the Recorder's

Office,;Pierce County,_Washington. A copy of the recorded notice

'shall be ‘'sent to EPA.

41. "The Mill or any property within St. Paul Waterway
Problem Area'may be freely allenated provided that at least sixty
(60) calendar days prior to the date of such alienation, the

.
Settling Defendants notify EPA in writing of such proposed .

alienation, the name of the grantee, and a description of the

Settling Defendants' obligatione, if any, to be performed by such
grentee. In the event of such alienation, all of Settling
[ .

Defendants' obligations pursuant to this Decree shell,continue to

be met by the Settling Defendants or, subject to EPA approval, by

‘Settling Defendants and the grantee.

42. Prior to termination of this Consent Decree under

'paragraph 125,'any deed, title, or other instrument'of conveyance

regarding the Mill or St. Paul Waterway Problem Area shall
contain a notice that such property is the subject of this
Consent Decree, setting forth the Style of the case, case number,

and Court having jurisdiction herein.
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VII. PERFORMANCE OF THE WORK BY SETTLING DEFENDANTS

43. The Work to be performed'is specified in the
attached Monltorlng Plan (Exhibit A). The provisions of this
Monitoring Plan shall take effect on the effective date of this
Consent Decree. The Monitoring Plan 1s 1ncorporated by reference
into this Consent Decree and its terns, condltlons, and
requlrements are enforceable under the prov151ons of this Decree.
All Work shall be conducted in accordence with CERCLA, the NCP,

and the requ1rements of this Consentzpecree. Any modlflcations

' to the Work performed shall be approved'by EPA under paragraph

t

46, 68, or 120.
'44. The follow1ng Work shall be performed as

spec1f1ed 1n the Monltorlng Plan:

(A) Conduct monitoring eno report results in

accordance with the schedules, methods, sampling and

analysis protocols in the‘Monitoring Plan. |

’(B). Review and revise annual monltorlng programs

' under EPA dlrectlon and approval

(C) Implement contingency planning, contingency

response, and expedited review procedures, if

necessary.

45. Simpson shall perform or arrange for the
performance of the monitoring unless the Settling Defendants
inform EPA otherwise. Work under this Consent Decree shall be
under the direction and supervision, as applicable, of a

pdualified professional engineer, biologist, environmental
professional, certified hydrogeologist, or equivalent, with
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experience and expertise in contaminated site monitoring. Where

appropriate, Simpson's project coordinator may direct and

‘supervise the Work. EPA shall have the right to approve such
o t . .

éupermisor, which consent shall not be unreasonably withheld.

;Simpson shall also inform EPA of the principal contractors‘and

subcontractors to be used in advance of their involvement at 'the
site where possible. In the event of EPA disapproval Simpson

shall promptly, but not later than 30 days, resubmit to EPA the

names of 1ts new selections.

46. Performance standards. (i) Purpose of

performance standards. ,The performance'standards are designed to

eValdate_the protectiveness of the remedy at thelst. Paul.

.
Waterway Problem Area. These standards, as described in «

subparagraph (ii) below, shall be met attthe St. Paul Waterway
Problen Area. These performance standards are based on sediment
quality objectives in the ROD, SpelelC human health risk

[

assessments, env1ronmental effects tests, and ass001ated

interpretive guidelines. The Settling Defendants shall conduct

sampling and monitoring activities in accordance with the

attached Monitoring Plan in order to determine whether these

‘performance standards‘are being attained. In accordance with the

Contingency Planning Procedures of the Monitoring Plan, EPA may
direct the Settling Defendants to conduct additional sampling and

analysis if necessary to determine whether the performance

standards are being attained.

(ii) Definition of performance standards. There are

three types of performance standards: physical, biological and
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chemical. The chemical performance standards are interim
standards that apply as described in- subparagraph (C) and untll
reference statlons for biological tests are established and
approved by EPA in accordance‘with the Monitoring Plan. At that

|
time, the biological performance standards will become effective

under this Decree. All data will be used throughout the duration

of monltorlng activities under this Consent Decree for evaluatlng

the early warnlng triggers spe01f1ed ;n the Monltorlng Plan.  ‘3

(A) Physical Derformance-standard. A minimum of
three feet of sediment meetlng the performance
standards 1n this paragraph shall be malntalned at all
.times throughout Areas A and B of the Problem Area
(see Figurelld of'Monitoring Plan; Exhibit Aa).
(B). Biological performanoe standard. (1)
This‘standard is measured by three

biological tests: benthic infauna '

'abundance, amphipod mortalitydbioassay,'and
| larval abnormality bioassaf.' These tests

were used to establisn the‘sediment quality
objectives specified in the ROD. A

determination by EPA of an adverse effect

for the benthic infauna test, the amphiphod
dmortality biocassay, and either the bivalve

larvae abnormality test or echinoderm

larvae bioassay test shall be considered a
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failure to attain the biological performance

standard.

(2) The Monitoring. Plan contains requirements for

annual monitoring of benthic and epibenthic abundance

- and monitoring of seeps, vents, and sediments in the

Problem Area; there are no routine requirements for

conducting bioassay tests. Should EPA detérmine that
the data‘resulting from the Monitoring Planbindicate
the need fof fﬁrther evaluation or samplinq to
determine whether the performance standards are being
attained,‘EPA méy'require the Settling Defendants to

conduct additional biological testsIOr take other

actions in accordance with the Contingency Planning

Process of the Monitoring Plan.
(3) EPA'shall determine adverse effects for each of

the three biological'performance standard tests as

described below:

(af Benthic infauna abundance (in-situ). The
test sediment sample has' a lower (statistically
significant using a one-tailed t-test with a
'comparison error rate of P < 0.05)‘mean abundance
than the reference sediment sample 6f any of.the
following'major taxa: crustacea, moilusca, and
polychaeta; and the test sediment samplé mean
abundance is less than 50 percent of:the

reference sample mean total abundance.
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(b) Amphipod mortality biocassay. The test

-sediment sample has a hidher (statistically
éignificant using a one-tailed t-test with a
comparison error rate of P < 0.05) mean mortality
than the reference samgle, and the test‘sediment‘
sample mean mortality éxcgeds 25 percent
(absolute).

i

~(c) Larval abnormality bioassay (oyster or o

echinoderm). The test seaiment sample has a
‘higher (statistiéalif‘significant.using a'oné-
ﬁailed_t—teSt with a comﬁa:ison e:ror‘rate of P <
0.05) mean abnormality than the reference
sediment sample, and the}test sediment sampie‘
 mean abnormality exceeds 20 percent (absolute) .
(4):The selection of référence areas for the purpose

of taking reference sedimént Samples for the

'biological tests will be detérmined in‘éccordance with

the Monitoring Plan. Samples for benthic infauna

analyses shall be taken in accordance with the
sampling and analytical methods, including replicate

samples, specified in the Monitoring Plan. Sediment

samples for bioassay analyses shall be collected from

the top two centimeters of the cap and analyzed in

accordance with applicable Puget Sound Estuary Program
protocols. The control and reference area criteria
established for the bioassays by the Puget Sound

Estuary Program protocols shall be used.
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(C) Chemical performance standards. These standards

are interim performance standards as described above
and are specified as the lowest AET in Table 7,of the
ﬁ'sjiu " w Monitoring Plan. These standards are based upon the
5 : interpretation of the biological tests descrioed in
' 'subparagfaph (B) above using the Apparent»Effeots'
Threshold (AET) method and on human health risk
assessment procedures. These chemicalAperformance
standards are attained when the concentration of a
chemical in a sediment sample taken from the top two
oentimeters_of‘the cap is less than the lowest AET
valpe for that chemical in Table 7. 'However, if the
lowest AET value in Table 7 is exceeded; EPA may
determine, under the Contingency Planning Process,
that the chemical pefformance standard is-being

attained if a comblnatlon of chemical and biological

data demonstrate no adverse blologlcal effectst

(iii) Modifications to AET database or sampling and

‘test evaluation protocols. EPA may propose modifications to the

AET database. or sampling and test evaluation protocols, including

'QA/QC protocols, for the biological and'chemical pefformance

standards after the date of this Consent Decree. EPA will first
consult with Settling Defendants and consulting agencies on
proposed mooifications. If EPA and the Settling Defendants
agree on a modified AET database or sampling and test:evaluation
protocols, the modified database or protocols will be'used in
determining attainment of performance standards. If agreement is
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not reached, the matter will be resolved 'in accordance with the
dispute resolutlon procedures described in Section XV of thlS
Consent Decree. Any modifications of the AET database or

sampling and test evaluation protocols will be documented and
|

filed with the court in accordance with paragraph 120 of this

Consent Decree. ‘ ‘ ,

47. Failure to attain performance standards. If one

or more of the performance standards is not attained, or 1f the ‘

remedy is otherw1se not protectlve of human health and the

‘env1ronment, EPA shall determine - where approprlate under the

Contingency Pianning Procedures of‘the.Mcnitcring Plan or under
Section IX, XIX, orVXXIV below -- the additicnal response
acti&ities to be conducted. If the problem has not been
corrected efter proceeding under the Contingency Planning
?rocess, EPA shall determine whether the Settling Defendants
have failed to comply with the requirements of‘this Consent :
‘Decree. Such fallure shall be con51dered a matter not covered

under Sectlon XVIII below and subject to the prov151ons of

'paragraph 101 below.
| 48. The Settling Defendants acknowledge and agree

that nothing in‘this Consent Decree, including the Monitoring
Plan, constitutes a warranty or representation of any kind by EPA
or the United States that compliance with this Consent Decree:
will achieve the performance standards set forth in paragraph 46
above, and that such compliance shall not foreclose the United
wStates from seeking performance of all terms and conditions of

this Consent Decree.
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VIII. ADDITIONAL WORK

-

49.. If the Settling Defendants determine that

o ’ 1

éddiﬁiona& Work may be necessary to attain the performance

‘étandards~of this ansent Decree, the Settling Defendanté shall

obtain EPA's approval to proceed prior to performing such Work.
. 50. As specified in the Contingency Planning Procéss

in the Monitoring Plan, EPA shall consult and coordinéte Work

‘with the Consulted Agencies prior to performing additional Work,

or'reqﬁiring the Settling Defendants'to perform additional Work,
that is authorizéd by the'Cohtihgenéy Response Process. Further,
E?A éhall use bést efforts consistent with-this'¢onsent Decree
éﬁd the State Consent Decree dated Decembe; 24, 1987, as amended,
to coordinate with Ecology-in.ﬁhe event éhat any future 
enforcement actions are initiatéd by EPA under this Cohsent
DeéreeAbr by Ecology.‘ |

to

IX. PERIODIC REViEW TO ENSURE PROTECTION OF HUMAN HEALTH AND
THE ENVIRONMENT,

51. . EPA will conduct reviews of the sediment remedial
actidn in acéordance wiﬁh‘CERCLA § 121(c), 42 U.S;C. § 9621(c),
and any applicable régulations or guidance, based on data
fecéived under the Monitoring Pian together with any other
appropfiate information. If EPA determines as a result'of this

review that further response action under CERCLA § 104 or § 106

‘may be necessary, EPA shall provide the Settling Defendants a

reasonable opportunity to confer in accordance with the
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contingency planning process prior to implementing a response
action. After such consultation, EPA shall, in writing, either
affirm, modlfy, or rescind the determination of the need for
further response action. If directed by EPA, the Settling
Defendants shall perform the response action unless they request .
review of EPA's final decision pursuant to the dispute resolution
prov1s1ons in Section XV of this Decree, to the extent permitted

by CERCLA § 113, 42 U.S.C. § 9613. , | B

X. QUALITY ASSﬁRANCE
52. Settling Defendants shall use quality .assurance,
quality~control and chain of custody procedures in accordance
w1th EPA's "Interim Guidelines and Spec1f1cat10ns for Preparing
Quality Assurance Project Plans" (QAM-005/80), EPA's "Data-
Quality Objectlve Guidance" (EPA/540/G87/003 and 004), Puget

Sound Estuary Protocols (1986—1990), and'subsequent amendmentS'to

.such. guidelines. All such procedures and prov151ons for

modlfications are 1ncluded in the Monitoring Plan and paragraph
46 of this Consent Decree. Should any need for modifications
arise, the modifications will be provided to the Settling |
Defendants by EPA and incorporated into the Monitorlng Plan-
pursuant to paragraphs 46 and 120. Any disagreements w1th such =
modifications shall be resolved under the dispute resolution :
provisions in this Consent Decree. Sampling data generated
consistent with the Monitoring Plan shall be admissible as

evidence against Settling Defendants, and Settling Defendants
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l

waive any objection to admissibility of such evidence in any
proceeding under this Consent Decree.

53. = Selection of any laboratory to be utilized by

§éttling'meféndants in implementing this Consent Decree is

subject to approval by EPA. Settling Defendants shall eﬁsure

that EPA and its authorized representatives have reasonabie '
access to each laboratory in order to inépect that laboratory,

pertiﬁent laboratory records, and equipment utilized in

implemehting this Consent Decree. Settling Deféndants‘shall also

require each laboratory selected to submit a quality assurance
plan. to EPA. In'addition,‘settling Defendants shall require each
laboratory to perform analyses of samples providgd by EPA

.
aqcording«to EPA specified methods, to demonstrate the quality of

each laboratorY's analytical data.

XI. 'SITE ACCESS AND SAMPLING
54. (i) As of the effective date of tﬁis Consent

Decree, EPA and its authorized representatives, including Ecology

and the Puyallup Tribe, and their contractors, shall have access

to the st. Paul Waterway Problem Area and'any property to which

‘access‘is required for the oversight‘or'implementation of this

Coﬁseht_Decree, to the extent access to the property is
controlled by or available to Settling Defendants. EPA, Ecology,
the Puyallup Tribe and their authorized representatives shall
have the authority to enter and freely move about suéﬁ property

at all reasonable times for the purposes of overseeing the
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. { t
requirements of this consent Decree, including, but not limited

to:

Consent Decree:

‘(A) Conducting any activity authorized by or related

to CERCLA, the Resource Conservation and Recovery_Act
("RcRA"), 42 U.S.C. §§ 6901'§; seq., the NCP or this

! | |

(B) Monitoring the Work, progress of such Work, or.
any other activities undertaken on the property,. i
(C) Verifying any data or 1nformatlon submitted to |
EPA; . |

(D) Inspectlng and copying records, operatlon logs,

;contracts, or other documents maintained or generated

by Settllng Defendants or thelr agents or contractors
for the Work undertaken pursuant to this Consent
Decree;

(E) -Conducting such tests, inVestigations, or‘sanple

collections as deemed necessary to monltor compllance,

~with this Consent Decree; .

(F) Using a camera, sound recording,’or other

documentary type equipment to record Work done
pursuant to this Consent Decree;

(G) Assessing the need for, planning, or implementinq

‘additional response actions at or near the St. Paul

Waterway Problem Area; and

(H) Assessing Settling Defendants' compliance with

the terms of this Consent Decree.
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(1i) Settling Defendants shall have the right to

accompany EPA, Ecology, the Puyallup Tribe, or their authorized

.répresentative,on the property. Parties with access to the
- t ’ .

ﬁrppgmty shall comply with applicable health and safety

»fequirements and shall not interfere, to the extent practicable,

+

with ongoing operations.
55. To the extent that the st. Paul Waterway or any

other'area where Work is to be performed under this Consent

‘Decree”islowned or controlled by persons other than Settlingb

Defendéﬁts, Settling ﬁefendants shall use best efforts to secure
from such persons access fof'Settling Defendants, as well as for
EPA and its representatives, including Ecologyiapd the Puyallup
ﬁfibe and ﬁheir contractors, as necessary to implement this
Consent Decree. For purposes df this pataéraph "best efforts"
includes, but is nét_limited to, seeking judicial assistance. If
any acqéss required t6'COmplete.the Work is not obtainea within
C 4

thirty (30) days of the effective date of this Coﬁéent Decree, or

within 30 days of the date EPA notifies Settling Defendants in

‘writing that additional access beyond that previously secured is

necessary, Settling Defendants shall promptLy notify EPA. EPA

" may thereafter assist Settling Defendants in obtaining access.

Settling Defendants shall reimburse the United States, in
accordance with the procedures in Section XVII, for Future
Response Costs incurred in implementing this paragraph.

56. Notwithstanding any provision of this Consent

'Decree, EPA, Ecology and the Puyallup Tribe retain all of their

access authorities and rights under CERCLA, RCRA and any other
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applicable federal or state statute, reguiation or other
|

authority. . | ‘ .

XII. REPORTING, DOCUMENT RETENTION AND AVATLABILITY

' .. 57. Settling Defendants shall report to EPA or its
authorlzed representatives the results of’all sampling and/or
tests, quallty assurance data, and other data generated by

Settllng Defendants as specified by the Monltorlng Plan. All -

reports submltted to EPA under the Monltorlng Plan shall be

dit

signed by the PrOJect Coordinator or de51gnee and shall be filed | .
with the Court after approval by EPA.

‘58. All requlred work plans,‘reports, and other
docunents ("documents") shall be subject to review and approval

by EPA.

59.. Except as provided in the Monitoring Plan:

(A) EPA shall notify theiSettling Defendants in
writing of approval or disaéproval of the document, . or
any part thereof, within thirty (30) calendar days of
receipt of any document required by this Consent
Decree. In the event EPA needs a longer review
‘period, EPA shall notify Settling Defendants of its
‘revised response date within thirty (30) calendar'daye
of receipt of the document. |

(B) In the event of disapproval, EPA shall specify in
writing any deficiencies and modifications to the
document. Nothing in this provision shall negate
EPA's right to approve or disapprove a submittai by
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the Settling Defendants should the time periods stated
in this paragraph be exceeded by EPA, nor shall such
‘delay by EPA subject Settling Defendants to ény
" .u = . enforcement action. |

| - (C) Within thirty (30) calendar days of receipt of

: .any docuﬁent disapproval or comments for revision; the
Settling Defendants shall either: (1) submit.avreVised

" - document. to EPA which incorporates EPA's mbdifications

of summariées énd addresses EPA's concérns~b: (2)

provide a notice of dispute under Section XV of this

t

Consent Decree.
_ 60. If the date for submission of'ény item or
ﬁdtificatién required by £his Consent Decree falls upon a weekend
or state or feaeral holiday, the time pefiad for submission of
that item or notification is extended to the next working day

following the weekend or holiday.
[ .

61. Upon the occurrence of any event aﬁring

performance of the Work under this Consent Decree which; pursuant

‘to Section 103 of CERCLA, 42 U.S.C. § 9603, and 40 C.F.R.

§ 300.63, and pursuant to Section 304 of the Emergency Planning

" and Community'Right—to-Know Act (“EPCRA"), 42 U.S.CQ § 11004,

reduires reporting, the Settling Defendants shall within
twenty-four (24) hours orally notify the EPA Projecﬁ
Coordinatof/OSC, and the EPA Superfund Response and Invéstigation
Section, Region 10, in addition to the reporting required by
Secﬁion 103 of CERCLA and Section 304 of EPCRA. Within‘twenty
(20) calendar days of the onset of such an event, the Settling
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26) ,,

Defendants shall furnish to EPA a written report setting forth
the events which occurred and the measures taken, and to be

taken, in response thereto. Within thirty' (30) calendar days of
the conclusion of such an event, the Settling Defendants shall
submit a report setting forth all finalfactions taken to'respondA
thereto. 'Reports submitted in compliancelwith other laws that
include information required by this Consent Decree may be o

submitted under this Consent Decree and may be appended to a 4'

regular monitoring report rather than being submitted to the

court separately. . | !

62. The Settllng Defendants shall make available to
EPA, and shall retaln, durlng the pendency of this Consent Decree
and for a period of ten (10) years after its termlnatlon, all
records, data, and documents in their, possession, custody or

control which relate to the performance of this Consent Decree,

and State Consent Decree, including'documents reflecting the

.results of any sampllng and all documents pertaining to their”own

or any other person's response actions or costs under CERCILA.

The Settling Defendants shall require'all'such‘records in the

possession of their contractors or agents to be provided to them’
and snall retain originals or true copies of all such records.
After the ten (10) year period of document retention, the
Settling Defendants shall notify EPA at least ninety (90)
calendar days prior to the destruction of any such documents and’

the Settling Defendants shall relinquish custody of the documents

to EPA on request.
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63. Except as provided by paragraph 65 below, the

Settling Defendants may assert business confidentiality claims

" covering part or all of the information provided in connection
C ." : f

with EhiswConsent Decree to the extent permitted by and in
.accordance with Section 104 (e)(7) (A) of CERCLA, 42 U.S.C.

§'9604(e)(7)(A), and pursuant to EPA's Confidential Business,

Information regulations contained at 40 C.F.R. §§ 2.203 - 2.206.

Y 64, Documents or information determined to.be

‘confidential by EPA will be afforded the protection specified in

40 C.F.R. Part 2, Subparth. If no such written claim

accqmpanies'the(informatioﬁ when it is submitted to the EPA, or
if EPA has notifiéd Settling Defendants that the documents or
iﬁformatioﬁ are not confidential under the standards of Section
164(e)(7) of CERCLA,-the public may be givén acéess to sﬁch
information withoqt further notice to the Settling Defendants
unless such infdrmatibn'is‘subjéct to the requirements bf
pa}égréph 65.'.

.65. Information_acquired or generated by the Settling

-Defendants in performance of the Monitoring Plan and Work under

this Consent Decree that is subject to the provisions{df Section

- 104 (e) (7) (F) of CERCLA, 42 U.S.C. § 9604(e) (7) (F), shall not be

claimed as confidential by the Settling Defendants. . EPA may make
Settling Defendants' preliminary or draft data or documents
available to its contractors involved in reviewing such

information in accordance with contractual requirements on

confidentiality. Except as specifically provided in the

Monitoring Plan, EPA shall not make Settling Defendants'
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documents that are marked as preliminary or draft data or

documents avallable to Consulted Agencied or any other person

without prlor consultatlon with the Project Coordinator. Except '

as provided in the Monitoring Plan, the Consulted Agencies aléo
shall not make‘Settling Defendants'! prediminary or draft data or‘
doCuments‘arailable to any other person without prior
consuitation with EPA's RPM and the.Project Coordinator. If

Settling Defendants request, EPA or the Consulted Agency shall

include an explanatlon regarding the rellablllty or status of any

'prellmlnary or draft data or documents being made avallable.

XIII. DESIGNATION OF REMEDIAL PROJECT MANAGER/ON-SCEN
COORDINATOR AND PROJECT COORDINATOR :

66, Wlthln twenty (20) calendar days of the effectlve
date of this Consent Decree, the Settllng Defendants shall notify
EPA, in writing, of the name, addrese, and telephone number of
their designated Project Coordinator and Alternate Project

Coordlnator responsible for superv151ng or overseelng the Work to

be performed under this Consent Decree and Monitoring Plan. The

PrOJect Coordinator shall have primary respons1b111ty for
1mplementatlon of the Work at the St. Paul Waterway Problem Area
under this Consent Decree and Monitoring Plan as provided in
Section VII aone; Champion and DNR shall provide the name,:;
telephone number, and address of a project contact for EPA. The_
Settling Defendants may change their Project Coordinator(s) or

Contacts by notifying EPA, in writing, at least ten (10) calendar

i
' days prior to the change.
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67. EPA shall designate a Remedial Project Manager

(RPM) who shall oversee the Work performed by Settling Defendants

‘gursuant to this Consent Decree and Monitoring Plan. ' In addition
. . ‘ " ,

€d tha RPM designated by EPA pursuant to paragraph 116 of this

‘Consent Decree, EPA may designate other representatives,“

inciuding its contractors and consultants, and persons frém,‘or
working for, Ecology or the Puyallup Tribe, to observe and

monitor the progress of activities undertaken pursuant to this

Consent Decree. EPA's RPM shall have the authority lawfully

vested in a RPM and On-Scene Coordinator (0OSC) by the National
Contingency Plan} 40 C.F.R. Parﬁ 300, as amended, and as provided

linder Section XXIV of this Consent Decree. . ‘
. . . _ .
' 68. To the maximum extent possible, except as .

specifically provided in this Consent Decree, communications

between Settling DefendantS’and'EPA concerning the implementation

‘ofvthe.Work under this Consent Decree shall be made between the

Settling Defendants' Project Coordinator and EPA'éJRRM. The

Settling Defendant's Project Coordinator and EPA's RPM are

‘authorized to make minor modifications to the requirements of

this Consent Decree (see paragraph 120 beiow).

XIV. FORCE MAJEURE
69. "Force Maijeure," for purposes of this Consent
Decree is defined as any event arising from causes entifely
beyond the control of the Settling Defendants which Séttling
Defendants could not avoid by the exercise of due diiigence and
which delays or prevents the timely performance of any obligation
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under this Consent Decree notwithstandinq Settling Defendants'
best efforts to avoid the delay, 1nclud1ng but not limited to

using best efforts to address any potential Force Majeure (i) as '

it is occurring and (ii) following the potential Force Majeure'

|
event, such that the delay is minimized to the greatest extent

‘possible. Force Majeure shall not include increased costs or

expenses in connection with the performance of the Work under .the

Consent Decree or Monitoring Plan, changed financial o oo

01rcumstances of Settling Defendants,or nonattalnment of the

performance standards set forth in‘Section VII ofvthis Consent

Decree.

70, When c1rcumstances or any event occurs or has
occurred whlch may delay the completlon of. any phase of the Work
or delay access to the st. Paul Waterway Problem Area or to any
property oh whlch any part of the Work is to be performed,
whether or not caused by a Force>Majeure‘event the Settlingr
.Defendants shall promptly (but no later than 48 hours) orally
notlfy EPA's RPM, or other EPA representatlve in his/her absence.
Wlthln five (5) worklng days of the event whlch Settling
Defendants contend is responsible for the delay, Settling
Defendants shall notify EPA in writing of reason(s) for the:
delay, the anticipated duration of such delay, the measures taken
and to be taken by Settling Defendants to prevent or minimize.the
delay, the timetable for implementation of such measures, and a
statement as to whether, in thelopinion of the Settling
Defendants, such event may cause or contribute to an endangerment
to public health, welfare or the environment. Failure to give
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oral notice to EPA's Project Coordinator and to give written

explanation to EPA in a timely manner shall constitute a waiver

of any claim of Force Majeure.

P 71. If EPA agrees that the delay or anticipated delay

e

is or was attributable to a Force Majeure event, the time" for

performance of the obligations under this Consent Decree that are

direotly affected by the Force Majeure event shall be extended by

agreement of the Settllng Partles for a period of time to allow
the completlon of the spec1flc phase of Work and/or any
succeeding phase of the Work affected by such delay.

72. If EPA does not agree that the delay or

' anticipated delay has been or will be a Force Majeure event, or

that the duration of the delay is or was warranted under the
circumstances, the Settling Parties shall resolve the dispute

accordlng to Sectlon Xv hereafter. In any such proceeding,

‘ Settllng Defendant has the burden of demonstrating by a

preponderance of evidence that the delay or ant1c1pated delay has

been or will be caused by a Force Majeure as a defense to

dcompliance with this Consent Decree.

XV. DISPUTE RESOLUTION

73. If the parties cannot resolve a disagreement
under this Consent Decree, EPA shall use the proceddres set forth
in this Section and shall promptly make a determination'or
certify issues to the court for resolution.

74. The Settling Parties shall attempt to resolve

expeditiously and informally any disagreements concerning
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implementation of this Consent Decree or any Work required

thereunder. Informal negotiations between the parties to the

;dispute may last for a period of up to fourteen (14) calendar
S . ) .

days, from,the date that written notice of the existence of the

‘dispute is served on all Settling Parties, unless it is éxtended

'

by written agreement between the Settling Parties.
75. In the event that any dispute arising under this

Conseﬁt;Decree is not resolved informally within the fourteen

(14) déy'time period indicated in paragraph 74 above, the.party

who gave the notice shall then within ten (10) days serve on the
Settling Parties a written‘statémeﬁt of 'the issues in dispute,
ﬁhe felevant facts upon which the dispute is bésgd, and factual
ééta, analysis or opinion supporting its positiqn, and a;l~
supporting documentation on which such pérty relies (hereinafter
the "Statement of:Position"). bpposing parties shall serve their
Stétéménts of Pbsition/‘inéludiﬁg supporting documentation, no

D .

later.than ten (10) calendar days after receipt offthe

complaining party's Statement of Position. 1In the event that

‘these ten-day time periods for exchange of Statements of Position

may cause a deiay in the Work, they shall be shortened in

" accordance with written notice by EPA.

76. An administrative record of any dispute under
this Section shall be maintained by EPA. At its option, EPA may
determine, which determination shall not be reviewable by a

codrt, that any dispute which relates to the selection, extent,

‘or adequacy of any aspect of any response actions is to be

resolved on an administrative record. For purposes of this
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paragraph, the adequacy of any aspect of any response action
includes: (i) the adequacy or appropriateness of plans,
procedﬁres to imﬁiement plans, or any other items requiring
approval by EPA under this Consent Decree; and (ii) rhe adequacy

of response actions performed pursuant to this Consent Decree.

' The record shall include the written noﬁification of such dispute

|
and the Statements of Positions and any other materials submitted

by thevparties in support of their boeitions. The record ehall
be availablexfor review by all Settliné Parties.to this chsenr'A
' Decree. - ' "Y'

“ 77. Upon review of the admlnlstratlve record EPA
shall issue a final decision and order resolv1ng the dlspute
within fourteen (14) calendar days.

78. Any dec151on and order of EPA'pursuant to the 
precedlng paragraph shall be binding unless a Notlce of Judicial
Appeal is flled with this Court within ten (10) calendar days of
‘receipt of’EPA' decision and order. In any event,-judlclal ;
review will be conducted on the_administrative record, usingAah
'arbitrary and capricious standard of review. ' The Settling
Defendants shall’bear the burden of proof for.demonstratinq that .
the decision is arbitrary and capricious. The filing of a
judieial appeal_shall not stay the accrual of stipulated
penalties pursuant to Section XVI. After the date of termination
of this Consent Decree specified in Section XXXII hereof,
judicial review will be available only by instituting new

action(s) to the extent permitted by law, except for those

. div

continuing obligations set forth in paragraph 125.
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79. The invocation of the procedures stated in this

Section shall not extend or postpone the Settling Defendants'

: obligations under this Consent Decree with respect to the

o S

Bispupedw@ssue unless and until EPA finds, or the Court orders,

- otherwise.

’ .80. In no event will the standards for performanCe of
the Work set forth in paragraph 46 of thlS Consent Decree be

subject<to challenge by the Settling Defendants. Disputes on

‘whether the performance standards have been met or on

modifications to such performance standards proposed by EPA are

subject to dispute resclutioh under this Section.

. . : , -
: : XVI. STIPULATED PENALTIES ‘

81. The Settling Defendants shall be jointly and
severally llable for stlpulated penalties in the amounts set
forth 1n paragraph 87 for each v1olat10n of the requlrements of

thlS Consent Decree unless EPA or a court determlnes that such

fallure is excused under Section XIV ("Force Majeure").

'Violations by the Settling Defendants shall include, but are not

limited to, failure to complete an activity under this Consent
Decree, or any'ﬁatter under this Consent Decree in‘a manner
acceptable to EPA and within the specified reporting schedules}
established in and approved under this Consent Decree. Any
modificaticns of the time for performance shall be mutually
agreed to in writing pursuant to paragraph 68 or 120:

82. All penalties begin to accrue on the.day that
complete performance is due or a violation occurs, and continue
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to accrue through the final day of corréction of the
. . . t .
noncompliance. Nothing herein shall prevent the simultaneous

accrual of separate penalties for seﬁarate‘violations of this

Consent Decree.
|

‘ ‘83.5,Following a determination by EPA that Settling
Defendants have failed to comply with any requirement of this
Consent Decree, EPA shall give Settling Defendants written
notification of the violation and describe the noncompliance. “j
EPA shall use best efforts to issue such notification within -
thirty (30) days' of its determination of a v1olation. This~‘
notice shall also indicate the ‘amount of benalties currently due,
and the rate of accrual for continuing violations.

| 84. Allipenalties owed under this Section shall.be
payable within thirty (30) calendar days of receipt of the
notification of noncompliance, unless'the Settling Defendants
invoke the dispute resolution procedures under Section XV. |
Penaltles shall accrue from the date of v1olatlon regardless of
whether EPA simultaneously notlfied the Settling Defendants of a
v1olation. Interest shall begin to accrue on,the unpaid balance
at the end of the thirty day period pursuant to paragraph 89 of
this Section. - Such penalties shall be paid by certified check to.
the "Hazardous Substances Response Superfund,'" and shall containv
Settling Defendants' complete and correct address, the Site name;
and the civil action number. All checks to the "Hazardous

Substances Response Trust Fund" shall be mailed to U.S. EPA

@Superfund, P.0O. Box 371003M, Pittsburgh, Pennsylvania 15251.
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1 ‘ 85. Neither the filing of aupetition‘tq resolve a
2| dispute nor the payment of penalties shall alter in any way the

'

3 fséttling'Defendants' obligationvto fully perform the reéuirements
TS 'éf'ﬁp#s-C%nsent Decree. |

50 .4, . . 86. The Settling Defendants may dispute EPA's right

6  to the stated.amount of pehalties by invoking the dispute‘ '

7 résolution procedures under Section XV. ‘Penalties shéll accrue
8| but néed'not be paid_during the dispute resolution peri§d. If

9  the'Dis£rict4Court becomes involved in the resoluﬁionxbf the

10 disputé,'the period of.dispute shall end upon the rendering of a
11| decision by the,District Cdﬁrt regardless of whether any party
12 appeéls such decision. If the Settling Defendants do not. prevail
13 ubbn resolﬁtioh, the ﬁnitéd~statés has the right to collect all
14 penalties whicﬁ accrue prior to and durihg éhe period of dispute.
15 In the event of an éppea1 by Settling Defendants, such'penalties
16 shall’bé placed into én'eSCrow éccount until a decisionihas been
17 reﬁderéd by the final cbuft of appeal. If the Setfling

18 Deféndanté prevail upon reso;ution, no penalties shall be péyable
.19 and the sums held in the escrow account shall be refunded to the
20| Settling Defendants. | |

21 _ 87. The following stipulated penalties shall be

- 22 paYable per‘violation per déy for any noncompliance identified'in
23 paragraéh 81 above. A

24 ' - Amount/Day Egzlgg_gi_ﬂggggmgligégg

25 $1,500 | 1st through 30th day
26 $5,000 30th through 60th day
07 $10,000 60th day and beyond
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88. No payments made under this Section shall be tax
|
deductible.

89. Pursuant to 31 U.S.C. § 3717, interest shall

accrue on any amounts overdue at a rate‘established by the

.Deﬁartment‘of Treasury for any pEriod after the date of billing.

A handling charge will be assessed at the end of each thirty day
late period, and a six percent per annum penalty charge will be.

assessed 1f the ‘penalty is not pald w1th1n ninety (90) calendar f

days of the due date.

90. If the Settling Defendants fail to pay stlpulated
penaltles, the United States may 1nst1tute proceedings to collect
the penalties. Notwithstanding the stipulated penalties
provisions of this Section, the United States may elect to assess
civil penaltiesdand/or bring an action in U.S. District court

pursuant to Section 109 of CERCLA, asbamended,vor other

applicable law, to enforce the provisions of this Consent Decree.
‘Payment of stipulated penalties shall not preclude the United .

States from electing to pursue any other remedies or sanctions to

enforce this Consent Decree, including seeking additional
penalties for civil or criminal contempt proceedings, and nothing
shall preclude the United States from seeking statutory penalties-

against the Settling Defendants for violations of any statutoryA

or regulatory requirements.
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XVII. REIMBURSEMENT
91. Settling Defendants shall, jointly and severally,
?ay three hundred fifty four thousand, flve hundred thirty six

dollars ($354,536.00) plus any interest due, in reimbursement of

‘Past Response Costs through September 30, 1989, within thirty

(30) calendar days of the entry of this Consent Decree, to the

"EPA Hazardous Substances Response Superfund." ' Interest,

i

including prejudgment interest, shall accrue on any amount owed

after thirty (30) days of the Settling Defendants' receipt of

EPA'S special notice and formal demand letter and shall continue
to accrue on any'unpaid balance.following the date of'entry of
this:Consent Deéree.‘ In addition, Settling Defendants shall,
jOlntly and severally, pay 51xty (60) percent of EPA's Past
Response Costs, plus any 1nterest due, 1ncurred from September
30, 1989 through the date of entry of this Consent Decfee and not
1ncon51stent w1th the Natlonal Contingency Plan, w1th1n thirty

C

(30)‘calendar days of recelpt of EPA's demand letter and

Financial Management Cost Stummary, to the "EPA Hazardous

‘Substances Response Superfund." Interest shall accrue on any

amount owed after thirty days of the Settling Defendants' reeeipt

of EPA's formal demand lettef. Such amounts shall be sent to the

U.S.VEPA Superfund, P.O. Box'371003M, Pittsburgh, Pennsylvania

15251, payable to "EPA Hazardous Substances Response Superfund" .

and shall contain the Site name and civil action number. A copy
of such check with an explanatory'transmittal‘letterAéhall_be

sent to the Director of the Hazardous Waste Division, EPA, Region
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10, the EPA RPM and the EPA Hearing Clerk, Office of Regional‘

Counsel, EPA, Reglon 10. !

92. The payments made under paragraph 91 of this

Section are for reimbursement of EPA's Past Response Costs plus

|
interest, incurred through the date of 'entry of this Consent

Decree, claimed by the United States in th}s action. Nothing

herein shall be construed as limiting the rights of the United,
States to seek any cost recovery frcm liable persons not'party to
this Consent- Decree. |  | | | |

) 93. Settling Defendants shall jointlyAand seVerally,
reimburse the United States for all Oversight Response Costs and
Future Response Costs plus 1nterest from the date of entry of
thlS Consent Decree not 1ncons1stent w1th the Natlonal
Contlngency Plan incurred by the Unlted States and EPA. The
ﬁnited States shall send Settling Defendants a denmand for

payment, by certified mail return receipt'requeSted which shall

include an EPA Reglon 10 Financial Management Offlce Cost Summary

of all dlrect and 1nd1rect costs 1ncurred by EPA and the United
States and their contractors, on an annual basis; with each
demand to be madeias soon as practicable after the anniversary
date of the entry of this Consent Decree. Payments shall be made
in the manner described in paragraph 91 within 30 days of
Settling befendants"receipt of each demand for payment.

94. Copies of check(s) paid pursuant to paragraph 93,
and any accompanying transmittai'letter(s), shall be sent to the

United States and EPA as provided in paragraph 93.
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95. Settling Defendants may contest payment of any

Past Response Costs incurred during the period September 30 1989

-through the' effective date of this Consent Decree and Over51gnt

Resporise Costs or Future Response Costs incurred after entry of

T

this Consent Decree pursuant to paragraph 93 if they determine

'that EPA has made an accountlng error or if they allege that a

ost item that is 1ncluded represents costs incurred for efforts

undertaken in a manner that was inconsistent w1th the NCP. Such

-objeotionAshall be made in:writing within 30 days of receipt of

the~accounting and'must be sent to the United States pursuant to

Section XV. Any such objection shall specifically identify the

‘contested 0vers1ght Response Costs or Future Response Costs and

the bas1s for objection. In the event of an objectlon, whlch
shall be resolved under the dlspute resolution procedures ot
Section XV, the Settllng Defendants shall within the 30 day
perlod remit a certlfled or cashier's check for an amount

covering any non-contested Oversight Response Costs. or Future

ReSponse Costs to the United States in the manner described in

'paragraphs 91 and 93. The dispute resolution procedures'of

Section XV shall apply. If EPA prevails in the dispute, the

.Settling Defendants shall pay the amount due plus interest and

appllcable charges pursuant to paragraph 96.
96. In the event that the payments requlred by
paragraphs 91 or 93 are not tlmely,made, Settling Defendants

shall pay interest on the unpaid balance at the rate established

by the Department of the Treasury pursuant to 31 U.S.C. '§ 3717

and 4 C.F.R. 102.13. Settling Defendants shall, jointly and

ST. PAUL WATERWAY CONSENT DECREE - Page 55




t
)
I

1| severally, further pay: (i) a handlinglcparge of one percent, to
2| be assessed at the end of each thirty—day,late period, and (ii) a |
3| six (6) percent per annum penalty charge, ;o be assessed if

4| Settling Defendants have not paid in fulllwithin ninéty (90) days‘
5 af?er the payment is due. Paymepts mage under this paragraph

6 shall be in addition to such other remedies or sanctions}‘

7§ available to EPA and the United stgtes by birtue of Settlihg

i

- 8| Defendants' failure to make timely bayments under this Sectibn;-.
of If Ovefsight”Response Costs are Outstahding at the time the : T
10| United Stateé plans to terminate-thié{donsent Decfee, the 

11 Settiing Defendants shall, within thirtyl(BO) calendar days of

_ 12 thelsubmission of an itemized cost staﬁement‘and suppdrting .
134 documentation by the United Statés, and before termination of

14 this'consent Decree, pay such ovérsight éoéts; | | ‘

'

i5) - 97. The Past Response.Coéts set forth in this Section

16| are not inconsistent with the NCP.

17
18 - . XVIII. COVENANT NOT TO SUE
9l 98. In consideration of actions which will be

20 performed and payments which will be made by the Settling

21| Defendants under the terms of this Cbnsent Decree, and except as

23| on behalf of EPA and the federal Natural Resource Trustees, énd
24| the other Natural Resource Trustees, covenant not to sue the

25| Settling Defendants or its officers, directors, employees,

26| agents, successors, trustees, or assigns, for “Covered Matters."

,' dir
27| These covenants not to sue shall take effect upon receipt by EPA
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~issuance of the Certlflcatlon of Completion by EPA under

15

of the payments required by paragraph 91 of this Decree and upon
receipt by the Natural Resource Trustees of the paYments required

under the Settlement Agreement on Natural Resource Damages

: attached hereto as Exhibit C. With respect to future 11ab111ty,

thes‘”covenants not to sue shall take effect upon the date of

paragraph 124. The covenant not to sue DNR for natural resource

damages in the St. Paul Waterway Problem Area shall take effect

~upon: (i) completion of the administrative review -and

‘identification of properties referred to in the Settlement

Agreement, and (ii) receiptvof DNR's written commitment to make
avallable propertles, that are acceptable to the Natural Resource
Trustees, for the habitat. restoratlon project referred to in the
éettlement Agreement. "Covered Matters" means the follow1ng
() Exclu51vely w1th respect to the st. Paul Waterway
- Problem Area; liability for any and all c1v11 claims
available to the United States on behaif of EPA and
thebfederal Natural Resource Trustees, andtthe other
Natural Resource'Trustees, under Sections 106 and 107
of CERCLA, Sectlon 7003 of RCRA, and Section 311 of
the Federal Water Pollution Control Act for'
(1) A release or threat of release of hazardous
substances that was remedied by Work;described in
this Consent DeCree and the Superfund Completion
Report.
(2) Work performed in accordance with this

Consent Decree and Monitoring Plan.
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(3) Recovery of Past Reegonse Costs, Oversight'
Response Costs, and thﬁre Response Costs
associated with contaminatee sediments within the |
Sﬁ. Paul Waterway Problem Area. - L
(4) Damages fbrwinjufxlto, destruction of, of
loss of natufel resources under federal,‘etate,
‘ ‘ ‘ ‘

and tribal trusteeship.

(B) With respect to Simpson and Champion in the other

'Problem Areas described in the ROD, liability for'ady:‘.

t

and all civil claims available to the United States on
| . | : L .

behalf'of EPA under Sections_106 and 107 of CERCLA and
Section 7003 of RCRA for: | - |
(1) . Other sediment remedial actions.
(2) Past Response doSts{ 6versi§ht kesponse
,Cosﬁs, and FutureeReséonse Costs associated with
contaminated sediments.

(c) - Covered Matters under this paragraph do ﬁot

“include the Middle Waterway Preblem Aree described in
tﬁe ROD.

99. (i) The covenants not to'sue set forth aboVe‘de
not éertain to aﬁy matters othef than these expressly epecified
to be "CoveredlMatters.“ In addition, the following are
specifically identified as mattefs that are not "Covered
Matters:" |

*(A) Criminal liability.
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(B) Claims based on a failure of the Settling
Defendants to meet the'require#ents of this Consent
Decree.

(C) Liability for violations 6f applicable federal,
state, or tribal law or regglation by a Settling '

Defendant in carrying out this Consent Decree.

(D) Liability arising from hazardous substances that

are removed by or at the direction of a Settling -

i

Defendant from the St. Paul waterway‘Problem Area or -

. the Site after the effective date of this Consent .

| L .
Decree, where such removal is not authorized by this

Consent Decree.

(E) Liability, including but not limited to, claims

-

for Response Costs, under applicable'fedéral, state,

or tribal law or regulation arising from any future

release or threat of release of hazardous substances-
not described in the ROD and‘supporting.documents or

- as a "Covered Matter."

(F)-'Any matters for which the United States is owed
indemnification under Section XXII hereof.

(G) dversight Resp¢hse Ccsts and Future Response

-Costs, if incurred and not reimbursed to the United
- States uﬁder paragraph 93.
(H) Liability under applicable federal, state, or

tribal law or requlation for contaminated sediments in

the Middle Waterway Problem Area.
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(I) Liability for unknown conditions as described in
paragraph 100 of this Consent‘Decree.
(J) Liability for damages for injury to, deStruction
of, or loss of natural resources, including damages
with respect to petroleum product releases ocourring
f ,after Juiy 1, 1990, and excluding damages-with'reSpect
to the st. Paul Waterway Problem Area.

. (K) Llablllty for releases of petroleum products or
hazardous substances (not described in the ROD and
supporting documents or as a "Covered Matter") at the
St. Paul Waterway'Problem Area after July 1, 1990,

_ , pursuant to Sectlon 311 of the Federal Water Pollution
. _ .Control Act, as amended by the 0il Pollution Act of
1990, P.L. No. 101-380, 104 STAE. 484, or any other

applicable provision of that Act.

(ii) Settiing Defendants reserve their right to

: assert defenses under CERCLA, including but not llmlted to, the

defense set forth in Section 107(b) (3) of CERCLA, to any of the

‘matters described in subparagraphs (4) through (K) above.

XIX. RESERVATION OF RIGHTS

100. -The United States on behalf of EPA and the
federal Natural Resource Trustees, and the other Natural Resource
Trustees on their own behalf, reserve, and this Consent Decree is
without prejudlce to, all rlghts against Settllng Defendants with
.respect to all matters not described as Covered Matters,
including ddditional response Work at the St. Paul Waterway °
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Problem Area or the Site which are not covered by the covenant
not to sue. EPA and the Natural Resource;Trustees maintain all
rights without reservation with respect to DNR in all Problem
Areas other than the St. Paul Waterway Proelem Area. If

previously unknown conditions or information are discovered, as
|

t

‘defined in subparagraphs (A) and (B) below, the United States

reserves the right to: (i) perform additienal response Work

caused by a release from the St. Paul Waterway Problem Area‘oru

"the Site; (ii)eihstitute proceedings in this action.or in a new -

,actioh seeking to compel the Settling~befendants to perform any
add1t10nal response Work at the st. Pahl Waterway Problem Area or
the Site; or (111) 1nst1tute proceedlngs in' this actlon or in a
new action seeking to compel_the'Settling Defendants to reimburse
the United States on behalf of EPA for its‘resbohse eosts
relatihg to the:st.’Paul Waterway_Proﬁleﬁ Area or the Site.
(A) Previously unknown conditions means: .
(1) cConditions at the St. Paul Waterway'frobleﬁ
Area. or the Site, previously unknown to the
‘United States, are discovered~after the date of

. this Consent Decree; or

(2) Information, including scientific or

technical information, data, facts, or documents

is received, in whole or in part, or new analyses
of information not contained in the record for
the initial remedy selection decision are
completed, after the effective date of this

Consent Decree.
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(B) EPA and the Natural ResourcevTrustees'reserve
their rights if either EPA or the Natural Resource
, Trustees find, based on these previously:unkncwn |
“‘_‘nm w conditions or information described in subparagraph
'(A); togetherewith’site-specific and any otheri<
‘relevant‘informatlon, that: |
(1) The response action associated with
contaminated sediments in the St. Paul Waterway
Problem Area 1mplemented under the prov1sions of
this Consent Decree is no longer protective of
-human health or the env1ronment or
“(2) A Settling Defendant is potentially liahle
~ under Sections 106 or 107 of CERCLA with respect
to a'release or‘threat of ;elease of hazardous
substances at the Site resulting from3' |
(a) The acts or failure to act of that
Settling Defendant
(b) A facility or Vessel owned or operated
by that Settling Defendant which is located
outside of the St. Paul Waterway Problen
Area, or |
(c) Transportation or arrangement for -
transportfby that Settling Defendant for
disposal or treatment of such hazardous
substances. )
(C) Settling Defendants reserve their right to assert

defenses under CERCLA, including but not limited to
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the defenses set forth in Section 107(b) (3) of CERCLA,

to claims or actions brought under this paragraph.

101.  If Settling Defendants fail to meet the =
requirements of this Consent Decree, EPA shall provide written :

notice to the Settling Defendants of such failure. Con51stent

’w1th thls Consent Decree, EPA 1ndependently or in con]unctlon

with the Natural Resource Trustees, may perform, or may requlre
the Settllng Defendants to perform,'any or all portions of. Work

necessary to correct such failure. EPA reserves its rights - 1

'under Sections ‘XVI through XX of thls Decree to assess stlpulated

|

penalties. EPA and the Puyallup Trlbe reserve thelr rlghts to
seek recovery of costs 1ncurred after the entry of the Consent 4
Decree that result from failure to meet the requirements of the
Consent Decree and that: (1) relateito‘any‘portion of the Wth
funded:or performed by EPA or the'Puyallnp Tribe; or (2) are
incurred by the United States or thelPuyallup Tribe as a result

of having to seek judicial assistance to remedy conditions at or

4adjacent to the St. Paul Waterway Problem Area or the Slte. 'In

any proceedlng for costs under thls Decree, the Settling
Defendants shall have the burden of prov1ng that costs claimed by
EPA and/or the Puyallup Tribe were for Work 1ncon51stent w1th or
beyond the . scope of this Consent Decree or were 1ncon51stent w1th
the NCP.

102. Nothing in this Consent Decree shall constitute
or be construed as a release or a covenant not to sue regarding

any claim or cause of action against any person, firm, trust,

i d, : . ' . ‘ : .
7| Joint venture, partnership, corporation, or other entity not a
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signatory to this consent Decree for any liability‘it‘may have
arising out of or relating to the St. Paul Waterway Problem Area

‘or the Slte. ‘The United states, either on behalf of EPA or the

‘fedemal Natural Resource Trustees, or both, and the other Natural
‘Resource Trustees on their own behalf, expressly reserve the

.right to sue any person other than the Settling Defendants, i

connection with the 'st. Paul Waterway Problem Area or ‘any other

area at the Site.

XX. COVENANT BY SETTLING DEFENDANTS' ASSIGNMENT OF CLAIMS

103.~ Settllng Defendants hereby covenant not to sue

and agree not to ‘assert any claims or causes of action against
‘ ' +
the United states, EPA, or the Natural Resource Trustees, for any

[
claims for costs damages, or attorneys fees related to or
arising from "Covered ‘Matters" including but not limited to any
direct or 1nd1rect claim for reimbursement from the Hazardqus

t o

Substance Superfund (established pursuant to the Internal Revenue

Code, 26 U.S.C. § 9507) pursuant to Sections 106(b) (2), 111, or

112, 42 U.S.C. §§ 9606(b) (2), 9611 or 9612, or NCP section

300.700(d) or (e) Nothing in this Consent Decree shall be

‘deemed to constltute preauthorization of a claim within the

meaningvof Section 111 of CERCLA, 42 U.S.cC. § 9611,.or NCP

section 300.700(d).

XXI. EFFECT OF SETTLEMENT: CONTRIBUTION PROTECTION

104. Nothing in this Consent Decree shall be {

construed to create any rights in, or grant any cause of action
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to, any person not a party to this‘Consent Decree. Each of the
Settling Parties expressly reserves any and all rights, including ‘
any right to‘contribution, defenses, clalms, demands and causes
of action which each party may have with respect to any matter, |
transaction, or occurrence relating 1n|any way to the St Paul
Waterway Problem Area or the Slte agalnst any person not a party
hereto. 1In the event the United States and the Puyallup Trlbe do
not recover all of their Past Response Costs, Over51ght Response
Costs, and Future Response Costs related to the st. . Paul. Waterwayo
Problem Area or the Site, the United States and the Puyallup
Tribe shall have a first rlght of recovery against any non-
settllng partles as provided in Sectlon 113(f)(3)(C) of CERCLA
Nothlng in this Consent Decree shall llmlt the rlght of the-

)

Settling Defendants to assert clalms for contrlbutlon at any time

agalnst non—settllng parties.

105. With regard to clalms for contrlbutlon agalnst
Settllng Defendants for matters addressed in this consent Decree,
4the partles hereto agree that the Settllng Defendants are |
_entltled as of the effective date of this Consent Decree to such
protectlon from contribution actions or clalms as provided 1n
CERCLA § 113(f)(2), 42 U.S,. C § 9613(f)(2) "Matters addressed"
in this Consent Decree means:

. (A) ‘Tne sediment remedial action in and the natural

resource damages with respect to the St. Paul Waterway

Problem Area.

(B) Work performed in accordance with this consent

& Decree and Monitoring Plan.
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(C) EPA's and the Natural Resource Trustees' past

Response Costs and Oversight Response Costs that are

| reimbursed by the Settling .Defendants. |

»t..n: " w (D) The Future Response Costs of EPA or the Natural
‘ Resource Trustees,'if expended by them and reimbursed
! by the Settling Defendants. '

106. The Settllng Defendants agree that with respect

to any Su1t or claim for contribution brought by or against them

for matters related to this Consent Decree they will notify the

.

representatives of EPA, the United States, and the other Natural

Resource Trustees, within 30 days of the initiation of service of

such suit or claim upon them. . ‘ .

‘  107. In any subsequent administrative or judicial

proceeding 1n1t1ated either by the Unlted States or by the other

Natural Resource Trustees, or both for injunctive rellef

recovery of response costs, or other appropriate rellef relatlng
o

to the St. Paul Waterway Problem Area or any other area within

the Site, Settling Defendants shall not assert, and may not

‘maintain, any defense or claim based upon the principles of

waiver or clalm-spllttlng, or based upon any contentlon that the

' clalms raised by the United States or the other Natural Resource

Trustees in the subsequent proceedlng were or should have been
brought in the instant case; provided, that nothing in this
paragraph affects the enforceability of the covenants‘not to sue
set forth in Section XVIII. The terms of this COnseht_Decree
and the fact of entry of this Decree do not constitute claim-

splitting by any party.
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XXII. INDEMNIFICATION; OTHER CLAIMS b

108. The United States does‘not assume any liability
by enteringﬁintO‘this Agreement or by virtue of any designation
of Settling Defendants as EPA's authorized representatives under

Section 104 (e) of CERCLA. Simpson and Champlon agree to

[
i

" indemnify and save and hold harmless the United States, EPA and

the Natural Resource Trustees, and/or their agents, employees and
representatives for or from any and all claims or causes of -
action ar151ng from acts or omissions of Simpson and Champlon :
and/or thelr offlcers, employees, agents contractors,
subcontractors, representatlves, and any persons actlng on thelr
behalf or under their control, in carrylng ‘out act1v1t1es |
pursuant to this Consent Decree, 1nclud1ng any claims arislng
from- any deslgnatlon of Slmpson and’ Champlon as EPA's authorlzed
representativesuunder Section 104 (e) of CERCLA. The United
States and the other Natural Resource Trustees shall not be held
out as a party- to any contract entered into by or on behalf of.
.Settling Defendants in carrying out activities pursuant to this
,Consent'Decree.',Neither Settling Defendants nor any such
COntractor shall be considered an ‘agent of the’United States or
the other Natural Resource Trustees. EPA shall notify Settling
Defendants of any such claims or actions after receiving notice
that such a claim or action is anticipated or has been filed.

‘ 109. Simpson and Champion waive, and shall indemnify
and hold harmless the United States and the other Natural
Resource Trustees with respect to any claims for damages or

reimbursement from the United States or the other Natural
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Resource Trustees, or for set-off of any payments made or to be

made to the United States or the other Natural Resource Trustees,

ar1s1ng from or on account of. any contract agreement, or

i

erran?ement between any one or more of Settling Defendants and

.any person for performance of  Work relating to the St. Paul

| Waterway Problem Area, including claims on account of o

construction delays. Nothing in this Consent Decree shall

constitute or be construed as a release from any claim, cause of

'action or demand in law or equity against any person, firm,

partnership, corporation, or state or local government entity not

a signatory ‘to this Consent Decree for any liability it may have
arising out of or‘relating in any way to the generation, storage,
treatment handling, transportation, release, or disposal of any
hazardous substances, hazardous wastes, pollutants, or
contaminants found'at, taken to, or taken from, the St. Paul’
Waterway Problem Area‘or any other area within the Site;

S 110; EPA and the Natural Resource Trustees are not to

be construed as a party to, and do not assume any liability for,

.any contract entered into by the Settling Defendants in carrying

out the activities under this Consent Decree. The.proper

- completion of the Work under this Consent Decree is solely the

responsibility of the Settling Defendants.

XXIII. INSURANCE/FINANCIAL RESPONSIBILITY

111. Simpson and Champion shall purchase and maintain

ban insurance policy in an amount reasonably acceptable to the

United States, which shall protect the United States and the
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1

public against any and all liability‘arierng out of Settling
Defendants' and their contractors and‘other agents' acts or
omissions in ‘performance of the Work under this Consent Decree
and Monitoring Plan. Prior to the entry of this Consent Decreev
Settllng Defendants shall prov1de EPA wﬂth a certificate of
insurance and a copy of the 1nsurance pollcy for approval by'the

‘ |
United States.

t

XXIV. ENDANGERMENT
112.'In the event EPA deternines Oor concurs in.a
determination by another local,'stAte, tribal or’federal agency
that'any activities pertaining to implenentation of this Consent
Decree, or any other.circumstances.or activities at the st. Paul

. &

WaterWay Problem Area or surrounding:site, whiCh’causes or
threatens an unpermitted release ef a.nazardous substance(s), or
which may present an immediate threat or 1mm1nent and substantlal
endangerment to the public health or welfare or the environment,
the EPA may order the Settling Defendants to stop further
implementation ef this Consent Decree for such period of time as
needed to abate the danger and/or immediately undertake all
apprepriate actien to prevent, abate, orvminimize such releese or
endangerment. .If'the Settling Defendants object to any order byA.'
the RPM, they may petition the Ceurt to stay or set aside sucn
order. The.filing of such a petition shall not operate to stay

the effectiveness of such order, nor shall it in any way operate

to preclude EPA from taking response actions, or from seeking to

[ diy
~ enforce such order. During any stoppage of Work under this °
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Section, the Settling Defendants' obligations with respect to the

Work ordered to be stopped shall be suspended and the time

periods for performance of that Work, as well as the time period

T

Tor.any ather Work dependent upon the Work which stopped, shall

4be extended for such period of time as EPA determines is

reésonable.under the 01rcumstances, in no event less than the

time of the stoppage.

113. In the event of any action or occurrence during

the performance of the Work under this Consent Decree or

o

Monitoring Plan which causes or threatens a release of a
hazardous substance(s)ﬁ which mey threaten thevintegrity of the
sedinent remedial action_er affect the biologicel populatibns, or
thch may present an immediate threat to puplic‘health, welfare,
or the environment, the Settling Defendant; shall immediately
take all appropriatevaction to brevent abate, or mininize such
reiease or endangerment' and ‘shall immediately notlfy the EPA

©

RPM, or 1f unavallable, the EPA Emergency Response and

Investlgatlons.Sectlon, Superfund Branch, EPA Region 10.

‘Settling Defendants shall take such actien in accordance with all

applicable prov151ons of the Health and Safety and Contlngency

" Plans developed pursuant to the Monltorlng Plan. In addition,

Settllng Defendants agree to prohibit any and all activities that
will or may potentially threaten or impair the integrity of the
sediment remedial action for the St. Paul Waterway Problem Area,
or that will or may potenﬁially impair the health of er‘recovery
of the biological popdlations in the St. Paul Waterway Problem

Area.
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i

114. In the event that Settling Defendants fail to,

take appropriate response action as required by this Section, and
|

EPA takes such action instead, Settling Defendants shall

reimburse EPA all costs of the response action not inconsistent

L

with the NCP. Payment of such costs or response shall be made in

. o | -
;the manner described in paragraph 93 of Section XVII, as

applicable, within thirty (30) days'of Settling Defendants'
receipt<of demand for payment and a Region 10 Financial
Management offlce Cost Summary of all of the dlrect and 1nd1rect
'costs 1ncurred | |
115. Any disagreements under this section XXIVSshall | .
beAresolvedlthrough the dispﬁte resolution procedures under

Section XV;‘ Nothlng in the precedlng paragraphs 112, 113, and

114 shall be deemed to limit any authorlty of EPA, the United -

States, or this Court to take, dlrect or order all approprlate
action to protect human health and the env1ronment or to prevent,
abate, or mlnlmlze an actual or threatened unpermltted release of

4hazardous substance(s) at, or from the St. Paul Waterway Problem

_Area'or'any other area within the Site.

274
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fany papers or process is necess1tated by the dispute resolution

XXV. NOTICES'

,116. Whenever, under the terms of this Consent Decree,

potlce is required to be glven, or a report or other document is

requffed‘fo be forwarded by one party to another, or service of

} |

provisions'of Section XV hereof such correspondence shall be

dlrected to the 1nd1v1duals at the addresses spe01f1ed below.

_Inadvertent failure to provide multiple copies to a party shall

-not be considered noncompliance with this Consent Decree.

As to the United States or EPA:
Four copies to:

Lori Cohen, Remedlal Project Manager
Superfund Branch (HW-113) .,

U.S. Environmental Prctectlon Agency
Reglon 10 .

1200 Sixth Avenue

Seattle, Washington 98101

One‘copy to:

: Allan Bakalian, Assistant Regional Counsel
- Office of Regional Counsel
U.S. Environmental Protection Agency
Region 10
"1200 Sixth Avenue
~ Seattle, Washington 98101

One copy to:

Assistant Attorney General

Environment and Natural Resources Division
U.S. Department of Justice

10th and Pennsylvania Avenue, N.W.
Washington, D.C. 20530

(DOJ Reference No. 90-11-3-363)
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As to the Settling Defendants:

{
|

David McEntee
Environmental Manager.
Simpson Tacoma Kraft Company
P.O. Box 2133 ,
Portland Avenue
Tacoma, Washington 98401

|
Edward J. Reeve ', o
' Senior Counsel :
Simpson Tacoma Kraft Company
1201 Third Avenue
Seattle, Washington

|

. f
Kenneth S. Weiner
Preston Thorgrimson Shldler Gates & Ellis
5400 Columbia Center . '
- Seattle, Washington 98104
. : !
James Carraway ~
Senior Manager, Special Progects
Environmental Affairs
Champion International Corporatlon
One Champion Plaza
Stamford CT 06921 .

Ann J. Morgan

.Manager, Division of Aquatlc Lands
‘Washington Department of Natural Resources
John Cherberg Bulldlng

MS: Qw-21

.Olympla, Washington 98504

Christa L. Thompson

Office of the Attorney General
7th Floor

Highway License Bulldlng
Olympia, WA 98504

As to the Consulted Agencies, one copy each to:

Simpson Tacoma Kraft Mill Project Manager
Department of Ecology

Hazardous Waste Investigations and Cleanup
Program

Mail Stop PV-11 )

Olympia, Washington 98504-8711
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]

Bill Sullivan
Environmental Department
Puyallup Tribe of Indians
2002 East 28th Street

Tacoma, Washington 98404

Morgan Bradley

Muckleshoot Indian Tribe

39015 - 172nd Avenue S.E.

Auburn, Washington 98002 4 .

Thom Hooper
Washington Department of Fisheries

115 General Administration Bulldlng
Olympia, Washlngton 98504

Tom Mumford

, Washlngton Department of Natural Resources

Division of Aquatic Lands

900 - 47th Avenue N.E.
"Olympia, WaShington 98506

John Carleton
Washington Department of Wlldllfe ' .
600 Capital Way N. :
Olympia, Washington 98501-1091

Don Kane
United States Fish & Wildlife Serv1ces

Division of Ecological Services '
2625 Parkmont Lane S.W., Building B-3 .
Olympia, Washington 98502

Chrls Mebane

Coastal Resources Coordlnator
NOAA .

c/o EPA Region 10 (HW—113)
1200 Sixth Avenue

Seattle, Washlngton_ 98101

Charles S. Polityka

Regional Environmental Office
Department of Interior

1002 N.E. Holladay - Suite 354

- Portland, Oregon 97232-4181"

Ron Eggers

Bureau of Indian Affairs
Portland Area .Office
P.O. Box 3785

Portland, Oregon 97208
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Fred Gardner

Department of Ecology-~Rowesix
4224 6th Avenue S.E.

Lacey, Washington 98503

: '~ Richard Du Bey
Special Environmental Counsel to the

R Puyallup Tribe of Indians

3110 Bank of cCalifornia Center
Seattle, WA 98164

XXVI. -CONSISTENCY WITH'NATIONAL CONTINGENCY PLAN'

L 117, The Unlted States and Settllng Defendants agree
that Work requlred under thls Consent Decree is con51stent with

the prov151ons‘of the NCP pursuant to 42 U.S.C. § 9605.

“XXVII | COMPLIANCE WITH LAWS‘

.118. All actlons carried out by the Settling T
Defendants pursuant to this Consent Decree shall be done in
accordance with all appllcable or relevant and approprlate“
requlrements under federal, state, and tribal, statutes, rules,
regulatlons and ordinances as required by Section”iz;_of CERCLA,

42 U.S.C. § 9601, and the National Contingency Plan, 40 C.F.R.

- Part 300, as amended.

XXVIII. RESPONSE AUTHORITY
119. Except as provided in peragraph 98 ("covenant not
to sue"), nothing in this Consent Decree shall be deemed to limit

the response authority of EPA under 42 U.S.C. §§ 9604 and 9606,

or to alter the applicable legal principles governing the

judicial review of EPA's Record of Decision concerning‘remedial
action at the St. Paul Waterway Problem Area or the Site.

ST. PAUL WATERWAY CONSENT DECREE - Page 75




10
11
12
13
14
15
16
17
18
19
20
21
22
23
| 24
25
26
27

28

[

XXIX. MODIFICATION ’

120. (i) No modification shall be made to the text of
this Consent Decree without written notification to and written
approval of the Settling Parties and the Court. The notification

requlred by this. paragraph shall set forth the nature of and

' reasons for the requested modlflcatlon‘ No oral modlflcatlon of

!
the text of this Consent Decree shall be effectlve. Nothlng 1n

this paragraph shall require the Settllng Partles to amend’ the h,

 text of this Consent Decree in order to make mutually agreed upon

‘revisions in the Exhibits herein, 1nclud1ng the Monltorlng Plan.

| (ii) ‘Minor modlflcatlons to the Exhlblts hereln that
do not materlally alter the requlrements of thls Consent Decree
may be made with the wrltten consent of the Settllng Defendant s
Progect Coordlnator and EPA's .RPM (see paragraph 68 above) Such
mlnor modlflcatlons 1nclude, for example, fleld decisions
relative to sample location, clarlflcatlon of sampllng technlques
to adapt to fleld conditions, reporting - formats and schedules,
data evaluation techniques, and: 1dent1f1cat10n of parties to be
notified under oaragraph 116 Mlnor modlflcatlons shall be
documented and ratlfled in wrltlng and retalned in the pro;ect
flles of all partles. Mlnor modlflcatlons shall be documented in
the next report required under the Monitoring Plan. .

(iii) If disagreements on modifications are not

within the scope of the contingency pPlanning process, they shall

be resolved through the dispute resolution procedures in Section

XV above.
o d ’
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'

(iv) Nothing in this paragraph shall be deemed to,

alter the Court's power to supervise or modify this Consent
|

Decree.

XXX. LODGING AND OPPORTUNITY FPR PUBLIC COMMENT
‘ ‘121.‘The United States shall‘publish a notice of this
Consent Decree's availability for review ahd comment upon its
lodglng with the United States District Court as a proposed

settlement in this matter pursuant to the prov1s1ons of. 42 u.s:. C.
t

§ 9622(4d) (2) and 28 C.F.R. § 50.7. The'Unlted States w1ll

provide persons who are not partles to the proposed settlement
with: the opportunity to file wrltten comments durlng at least a
thirty (30) calendar day perlod follow1ng such notice. The
Unlted states will flle with the Court a copy of any comments .
recelved and the,response of United States to such comments.
After the close of the public comment perlod the United States
reserves the right after rev1ew of such comments to w1thdraw or
'wlthhold 1ts consent to the Consent Decree if such comments
disclose facts or considerations'whidhlindicate that the pfoposed
settlement is inappropriate, improper, or lnadequate. Settling
Defendants consent to the entry of this Consent Decree without'
further notice, but reserve their right to withdraw or withhold

consent if revisions to the Consent Decree are made after the

close of the public comment period.

dh
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XXXI. COMMUNITY RELATIONS

122. This section sets forth an agreement between EPA,

81mpson, and Champion on prov1d1ng 1nformatlon to the pUbllC ‘on

1

1;he'Rrogﬁess of the Work,under this Consent Decree and on

‘Superfund,activities.at'the St. Paul Waterway. The inteht of

thqs sectlon is for EPA, Slmpson, and Champion to coordlnate

these community relatlons act1v1t1es. Other than as prov1ded in

thls Sectlon, EPA slmpson, and Champlon are not llmlted in how

they respond to publlc 1nqu1r1es on these matters.

(A)« EPA shall be the lead agency for community
relations actiVities'required by law, regulation, or

the Communlty Relations Plan for the Slte. EPA shall

make flnal determlnatlons on the text of any notlces

-«

or documents requlred by 1aw,‘regulatlon, or  the
Commun;ty Relations Plan (consistent with. Section XII
regardinghthe avaiiability of confidential and draft
material). |

(B) EPA shall notify and invite Simpson\and‘chanpion
to participate in EPA's community relations aotivities
directed to the St. Paul Waterway Problem Area. -

Slmpson and Champlon shall be provided the opportunlty

to review draft fact sheets, press releases, and other

public notlces. Simpson and Champlon may also

.participate in public meetings that are held or

sponsored by EPA to explain activities at or.

concerning the St. Paul Waterway Problem Area. EPA

‘'shall make final determinations on the text and
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distribution of any of its community relations

documents. , f

(C) Simpson or Champion shall notify and invite EPA
to participate in their community relations actiVitLes '
directed to the St; Paul waterway Problem Area.

'Simpson or Champion shall prouide EPA the opportunity
I | : .

to review draft fact sheets, press releases, and other
public notices. EPA may part1c1pate in public - ":
’meetlngs that are held or sponsored by Slmpson or -
Champ;on that concern the St Paul Waterway Problem
Area.‘ Any communlcatlons or notlces 1ssued by
'Slmpson or. Champlon 1ndependent of EPA's communlty
relatlons act1v1t1es at the St. Paul Waterway Problem
Area shall be presented as separate and 1ndependent of |
EPA's communlty relations-: act1v1t1es.

(D) EPA's RPM and the Pro;ect Coordlnator shall be

the contacts for coordlnatlon under thls Section.

. XXXII. EFFECTIVE AND TERMINATION DATES

123. Effective date. The effectivevdate of this
Consent Decree Shall be the date‘upon‘which it is entered by the
Court, except as otherwise provided herein.

124. Certification of Completion. The Settling
Defendants shall submit to EPA a Notice of Completion and a final.
report called a Superfund Completion Report no later.than thirty
(30) days after the date of the Regional Administrator's
signature on this Consent Decree. The final report must
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summarize the Work performed and the performance standards |

achieved and shall include or reference‘any supporting : ,
documentation. Based upon its review of this report, the
supporting documentation, and the remedial activities conducted

at the st. Paul Waterway Problem Area, EPA will issue a

n

'Certlflcatlon of Completion for the st. Paul Waterway Problem

Area if the sediment remedial actlon ‘has been satlsfactorlly
completed and has achieved standards of performance requlred
under thls Consent Decree. The United' States will not lodge thlS

.Consent Decree until EPA has issued the Certification of
‘ o ! 4

Completion. N . g

125.'Termination of Consent'Decree. After'EPA
determines that compliance with Section VlI ("Performance of the
Work") is no longer required 1n order to assure that the sedlment
remedlal action. remalns protective of human health and the
env1ronment ‘this Consent Decree shall be termlnated upon motlon
of any Settling Party and Order of thls Court. Termlnatlon of
thls Consent Decree shall not affect the. "Covenant Not to Sue" in

Sectlon 'XVIII, the "Reservatlon of nghts"'ln Section XIX, and

the "Effect of Settlement; Contribution Protect;on" in Section

XXT.

XXXIiI. RETENTION OF JURISDICTION

126. This Court shall retain jurisdiction over this
matter'for‘the.purpose of enabling any of the Settling Parties to

apply to the Court at any time for such further order, direction,
0

" and rellef ‘as may be necessary or appropriate for the
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interpretation, construction, implementation, or modification of

this Consent Decree, or to effectuate or enforce compliance with .

'

its terms, or to resolve disputes in accordance with Section XV
o R , ! .

herepﬁ * W

» | ' XXXIV. SIGNATORIES , !

127. The undersigned representative of each Settling

‘Defendant to this Consent Decree, the Department of Justice, the

,Env1ronmental Protectlon Agency, and each of the Natural Resource

Trustees, certlfles that he or she is fully authorized to enter
into the terms and condltlons of this Consent Decree and to
execute and legally blnd such party to thlS document

L - 128. Each Settling Defendant shall identify, on the

. b
[ )

attached signature page, the name and address of an agency who is
authorlzed to accept serv1ce of process by mail on behalf of that
party w1th respect to all matters arising under or relatlng to

b

thlS Consent Decree Settllng Defendants hereby agree to accept

serv1ce in that manner and to waive the formal service

'requlrements set forth 1n Rule 4 of the Federal Rules of Civil

Procedure, 1nclud1ng service of summons, any appllcable local

‘rules of this Court

SO ORDERED THIS . DAY OF - , 1990.

United States District Judge
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THE UNDERSIGNED SETTLING PARTIES enter into this

[

"

Consent Decree in the matter of United States v. Simpson Tacoma

|

Kraft Company, et .al., relating to the St. Paul Waterway Problem
[

Area of the Commencement Bay Neérshore/Tidéflats Superfund Site.

FOR THE UNITED STATES OF AMERICA

By

By:bﬂz&u; #

By:

t

D ”ﬂ o -
/L4 &//LXL///ﬁ%K kuuztd™  patea:
7 : jwr | |

Assistant Attorney General
Environment and Natural Resources

Division .
U.S. Department of Justice

77shing n, H.C. 20530

Qe . Dpated:
erie/Free, Thomas W. Swegle | '
llC inger -

Environnment and Natural Resources
Division' :

U.S. Department of Justice

Washington, D.C. 20536

,4;Zi;241 :7/7¢£37;4/zu%9 . Déted:

Assistant United States Attorney
3600 Seafirst Fifth Avenue Plaza
800 Fifth Avenue

Seattle, Washington 98104 -

By: e > ('.‘bllAwVVQ ~ Dated:

Regional Administrator
EPA, Region 10 ‘
Seattle, Washington 98101

By: 4};g> QHOéK;E’; Dated:

10 s
Allan Bakalian

ST.

Assistant Regional Counsel
EPA, Region 10
Seattle, Washington 98101
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By:

ST.

!

Raymond B. Ludw1szewsk .
Actlng Assistant Administrator

N

["'Offrte of Enforcement

Environmental Protectlon Agency
Washlngton, D.cC.
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'SIMPSON TACOMA KRAFT COMPANY

By:éfL/ 422'25’322z2o4—- }éated:

Vic¢ President and
- Chief Financial Officer

oo

R
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o

‘ | .
6 For matters arising under or relating to the Consent Decree, service may be
made on the Office of the Attorney General, Christa L. Thompson, Assistant
7| = Attorney General, Natural Resources Division, Highways-Licenses_Bui]ding,
M.S. PB-71 Olympia, WA 98504 ‘
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THE WASHINGTON DEPARTMENT OF ECOLOGY

t

By: [)M 2. \#JW Dated:

.l!By" | 0 & 777% . pated:

' 'gay 6. Manning -/
Assistant Attorney ‘General
' State of Washlngton
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THE PUYALLUP TRIBE OF INDIANS

O [

! NCEER R

[ S Ay
.1 < Annn

it RARN LY
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THE MUCKLESHOOT INDIAN TRIBE
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EXHIBITS
{Exhibit A Monitoring ana‘Contingency Pian
o ,;l - Exhibit B _ Record of Decision
| Exhibit C :_ Settlement Agreement on Natural
3 - . Resource Damages
| " Exhibit D vSuperfund Completion Report:
Exhibit>ﬁ | .~ Cost Allocation Summary
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UNITED STATES v. SIMPSON TACOMA KRAFT COMPANY, CHAMPION
INTERNATIONAL, AND WASHINGTON STATE DEPARTMENT OF NATURAL ‘ '
RESOURCES gsT. PAUL WATERWAY CONSENT DECREE); ‘ ‘

ENVIRONMENTAL PROTECTION AGENCY REGION 10 AGREEMENT AND

CONCURRENCE ‘

|

sy |

The ENVIRONMENTAL PROTECTION AGENCY REGION 10, Signatory to
the St. Paul Waterway Consent Decree on September 27, 1990,
hereby acknowledges and concurs with the following modification
and addition to Paragraph 99(J) and (K) on page 60 of the

St. Paul Waterway Consent Decree: o

t

. . : i . . i
.. "(J) Liability for damages for injury to, destruction of, or
loss of natural resources, including damages with respect to
petroleum product releases occurring after July 1, 1990, and
excluding damages with respect to the St. Paul Waterway '
" Problem Area. - . ‘

(K) Liability for releases of petroleum products or
hazardous substances (not described ‘in the ROD and
supporting documents or as a "Covered Matter") at the

St. Paul Waterway Problem Area after July 1, 1990, pursuant
to Section 311 of the Federal Water Pollution Control Act,
as amended by the 0il Pollution Act of 1990, P.L. No."
101-380, 104 STAT. 484, or any other applicable provision of
that Act." ' ‘

The Environmental Protection Agency Region 10 further'agrees
by executing this Agreement and Concurrence that the St. Paul .
-Waterway Consent Decree, as revised and circulated to the parties
-on November 28, 1990, incorporating. the above-referenced ‘
modification and addition, will.supersede, for purposes of these
‘revisions, the prior version of the Consent Decree executed by
the Environmental Protection Agency. :

. This Agreement and Concurrence will be attached to the
Environmental Protection Agency Region 10's previously executed
signature page to the St. Paul Waterway Consent Decree. :

ENVIRONMENTAL PROTECTION AGENCY )
By: AQZZ4K5LLX Dated: Decemgber 21, 1990

Dana A. Rasmussen
Regional Administrator

,‘;h:l‘;anYz %MKKM{&A Dated: Dpecember 2] 1990

Allan B. Bakalian
Assistant Regional Counsel
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UNITED STATES v. SIMPSON TACOMA KRAFT COMPANY, CHAMPION
INTERNATIONAL, AND WASHINGTON STATE DEPARTMENT OF NATURAL ‘
RESOURCES (ST. PAUL WATERWAY CONSENT DECREE); SETTLING PARTIES
AGREEMENT AND CONCURRENCE | - . ,

The undersigned representative of the SIMPSON TACOMA KRAFT
COMPANY, a Settling Party to this action, hereby acknowledges and .
"concurs with. the Environmental Protection Agency's following
modification and addition to Paragraph 99(q) and (K) on.page 60
of the St. Paul Waterway Consent Decree previously executed by
the undersigned Settling Party: o ‘ v : o

‘ o : 4

"(J) Liability for damages for injury to, destruction of, or

loss of natural resources, including damages with respect to |,

‘'petroleum product releases occurring after July 1, 1990, and

excluding damages with respect to the St. Paul Waterway -

Problem Area. - ! R

(K) Liability for releases of petroleum products or
‘hazardous substances (not described in the ROD and
supporting documents or as a "Covered Matter") at the st.
-Paul Waterway Problem Area after July 1, 1990, pursuant.to
'Section 311 of the Federal Water Pollution Control Act, as
amended by the 0il Pollution Act of 1990, P.L. No. 101-380,
104 STAT. 484, or any other applicable provision of that
Act." -

The undersigned representative further agrees by executing
this Agreement and Concurrence that EPA's November 27, 1990, =
revised St. Paul Waterway Consent Decree, incorporating the
above-referenced modification and addition, will supersede, for
purposes of these revisions, the prior version of the Consent

Decree executed by such Settling. Party.

. This Agreement and Concurrence wiil be attached to the
Settling Parties' previously executed signature pages to the
St. Paul Waterway Consent Decree. ‘ : :

SIMPSON TACCMA KRAFT COMPANY

— ' ’ 2
BY=67‘/ /ﬁ £ /%4//" _ Dated: pecemher 12, 1990
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UNITED STATES v. SIMPSON TACOMA KRAFT COMPANY, CHAMPION
. INTERNATIONAL, AND WASHINGTON STATE DEPARTMENT OF NATURA
RESQURCES (ST. PAUL WATERWAY CONSENT DECREE); SETTLING PARTIES

" 'AGREEMENT AND CONCURRENCE

) b st

' ____-The undersigned representative of the PUYALLUP TRIBE OF

- INDIANS, a Settling Party to this action, hereby acknowledges and
concurs with the Environmental Protection Agency's following
modification and addition to Paragraph 99(J) and (K) on page 60
of ‘the St. Paul Waterway Consent Decree previously executed by
the unpdersigned Settling Party: :

"(J) Liability for damages for injury to, destruction of, or
loss of natural resources, including damages with respect to
petroleum product releases occurring after July 1, 1990, and
excluding damages with respect to the St. Paul Waterway

Problem Area. o

- (K) Liability for releases of petroleum products or
“hazardous substances (not described in the ROD and
supporting documents or as a "Covered Matter") at the st.
Paul Waterway Problem Area after July 1, 1990, pursuant to
Section 311 of the Federal Water Pollution Control Act, as
amended by the 0il Pollution Act of '1990, P.L. No. 101-380,
104 STAT. 484, or any other applicable provision of that

Act."

‘The undersigned representative further agrees by executing
this Agreement and Concurrence that EPA's November 27, 1990,
revised St. Paul Waterway Consent Decree, incorporating the
above-referenced modification and addition, will supersede, for
purposes of these revisions, the prior version of the Consent
- Decree executed by such Settling Party.

This Agreement and Concurrence will be attached to the .
Settling Parties' previously executed signature pages to the
~St. Paul Waterway Consent Decree. . o

PUYALLUP TRIBE OF INDIANS

.BY: :Tb<ﬂAALAq /g;{y Dated: |Q\§\ﬂ>l
VA e |
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UNITED STATES v. STMPSON TACOMA KRAFT COMPANY, CHAMPION
INTERNATIONAL, AND WASHINGTON STATE DEPARTMENT OF NAT L

' RESOURCES (ST. PAUL WATERWAY CONSENT DECREE); SETTLING PARTIES
. AGREEMENT AND CONCURRENCE ' S

[ . .
[ L S

The undersigned representative of the WASHINGTON DEPARTMENT

 OF NATURAL RESOURCES, a Settling Party to this action, hereby

acknowledges and concurs with the Environmental Protection
Agency's following modification and addition to Paragraph 99 (J)
and .(K) on page 60 of the St. Paul Waterway Consent Decree
previously executed by the undersigned Settling Party: -

""(J) Liability for damages for injury to, destruction of, or
loss of natural resources, including damages with respect to
petroleum product releases occurring after July 1, 1990, and
excluding damages with respect to the St. Paul Waterway
Problem Area. - : ‘

t

(K) Liability for releases of petroleum products or
-hazardous substances (not described in the ROD and

o supporting documents or as a "Covered Matter") at the St.

' Paul Waterway Problem Area after July 1, 1990, pursuant to
Section 311 of the Federal Water Pollution Control Act, as
amended by the 0il Pollution Act of 1990, P.L. No. 101-380,
104 STAT. 484, or any other applicable provision of that

The undersigned fepreSentative further agrees by executing

this Agreement and Concurrence that EPA's November. 27, 1990,

revised St. Paul Waterway Consent Decree, incorporating the
above-referenced modification and addition, will supersede, for
purposes of these revisions, the prior version of the Consent
Decree executed by such Settling Party.

'

This Agreement and Concurrence will be attached to the
Settling Parties' previously executed signature pages to the
St. Paul Waterway Consent Decree. A

WASHINGTON DEPARTMENT OF NATURAﬁ RESOURCES

Dated._: 304,(‘ . d/,,‘ /?fo
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UNITED STATES v. SIMPSON TACOMA KRAFT COMPANY, CHAMPION ,
INTERNATIONAL, AND WASHINGTON STATE DEPARE%ENT OF NATURAL S
RESQURCES (ST. PAUL, WATERWAY CONSENT DECREE); SETTLING PARTTES '
AGREEMENT AND CONCURRENCE ‘ - . ‘ o

e

The undersigned representative of the WASHINGTON DEPARTMENT
OF ECOLOGY, a Settling Party to this action, hereby acknowledges
and concurs with the Environmental Protection Agency's following
modification and addition to Paragraph 99(J) and (K) on page' 60 Co
of the St. Paul Waterway Consent Decree previously executed by !
the undersigned Settling Party: o ‘ ‘ : o
. A ) N - .
"(J) Liability for damages for injury to, destruction of, or:
loss of natural resources, including damages with respect to-
petroleum product releases occurring after July 1, 1990, and
excluding damages with respect to the St. Paul Waterway

Problem Area. 4 o : ‘ :

(K) Liability for releases of petroleum products or

hazardous substances (not described in the ROD and

supporting documents or. as a "Covered Matter") at the st.

‘Paul Waterway Problem Area after July 1, 1990, pursuant to
Section 311 of the Federal Water Pollution Control Act, as
amended by the 0il Pollution Act of 1990, P.L. No. 101-380, (
104 STAT. 484, or any other applicable provision of that

Act." . o

The undersigned representative further agrees by executing
this Agreement and Concurrence that EPA's November 27, 1990,
revised St. Paul Waterway Consent Decree, incorporating the
above-referenced modification and addition, will supersede, for
purposes of these revisions, the prior version of the Consent
Decree executed by such Settling Party. ' '

"~ This Agreement and Concurrence will be attached to the
Settling Parties' previously executed signature pages to the = = | .
St. Paul Waterway Consent Decree. : : o

WASHINGTON DEPARTMENT OF ECOLOGY .

By: (?ahxpzz K T loahea Dated: §!g“;;g~7r9;/QQI>

,. dir
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The undersigned rap:esentat&ve ocf the CHANPION

conpoRAmION. a Settling Party to this action, herebY acknovledges
and oconcurs with the Bgvironnentul ?roteottcn'nggnay'c following
modifiontioh and additaon o pParagraph 93 (J) end (R) on page 60
of the St. paul Waterwsy Consent Dacree‘previcusly executed bY

the undexeigned gettling Party:

" (J) Lispility for damages for injury o/ destrustion of, oY
1oue ©of natural resovrces, including dapaAges with respect to
petzoleur product rolenses oqaurrinq‘&ttor July 1, 1999, and
axoluding dsnages with-renpeat’to the 8¢. Paul Watexway

problen Aros.

(X) piablliity tor walaases OF pcralevn produots o
pagardous substancos (not descr bed in tha ROD and
supporting documente or as 8 ncovered Mattar™) 8¢ the 8t.
raul wat::vay.rroblem Aread after July 1 A1990,'puxouant to
PAu On 311 of the Faderal e Polluti

anpended by the oil pollution act of 1990, p.L, NO. 101~389,
104 STAT. 484, o anY other applicable provision of vhat

. The undersigned r-prooantativa gurther agreesd by exacuting
thig Agreenment and Concurzehoe that EPA'S Xovembar 27, 1990,
revised St. paul WatoxwaY consent pecrae, inco rating the
above-taferanoad podification and addition, wil suparsede, -fox
purposes of thease pevisions, the prior vereicn of . the Consent
Decrae axequted by such gettling Parey: :

This Agroomanﬁ anda concurrence wild pe attached to the
Bettling parties’ previouoly executcd signature pagas to the
st. Pau wttetway-Consent Decree. : ,

CuANPTOY INT TIONAL CORPORATION

BY o ' | - pated: -\;£; "ch%

-
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