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I. INTRODUCTION

A, Iin entering intec this Consent Decree (Decree), the
mutual objective of the Washington State Department of Ecology
(Ecology), and the Port of Seattlie (Port) is to provide for
remedial action at a facility where there has been a release
or threatened release of hazardous substances. This Decree
regquires the Defendant to undertake the following remedial
actions:

(1) Consolidate a portion of the eastern side of the
former West Seattle Landfill over the existing
landfill on the western portion of the Site and
cover the exposed landfill materials with interim
cover material and install interim landfill gas
collection trenches.

{(2) Install a low-permeability cover system over the
Site.

(3) Install a final landfill gas collection and
treatment system and an alternative cover over the
eastern and scuthern portions of the Site consisting

of a synthetic membrane combined with an engineered
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layer of either Contrelled Low Strength Material or
Roller Compacted Concrete.

{(4) Operate and Maintain the above instzllations
Ecology has determined that these actions are necessar’ to
protect public heal;h and the envircnment.

B. A full remedial investigation of groundwater at the
Site has not been performed. The remedial actions required in
this Decree do not address groundwater.

C. The complaint in this action is being filed
simultaneously with this Decree. An answer has not been
filed, and there has not been a trial on any issue of fact or
law in this case. However, the parties wish to resolve the
lssues raised by Ecology's complaint” In additien, the
parties agree that settlement of these matters without
litigétion is reascnable and iﬁ the public interest and that
entry of this Decree is the most appropriate means of
resolving these matters.

D. In signing this Decree, Defendant agrees to its
entry and agrees to be bound by its terms.

E. By entering into this Decree, the parties do not
intend to discharge nonsettling parties from any liability
they may have with respect to matters alleged in the
complaint. The parties retain the right to seek
reimbursement, in whole or in part, from any liable persocns
for sums expended under this Decree.

F. This Decree shall not be construed as proof c:

liability or responsibility for any releases of hazardous
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substancés ox cost for remedial action nor an admission of any
facts; provided., however, that the Defendant shall not
challenge the jurisdiction of Ecology in any proceeding to
enforce this Decree.

G. The Court is fully advised of the reasons for entry
of this Decree, and good cause having been shown: IT IS
HEREBY ORDERED., ADJUDGED, AND DECREED AS FOLLOWS:

IT. JURISDICTION

A, This Court has jurisdiction over the subject matter
and over the parties pursuant to Chapter 70 .105D RCW, the
Model Toxics Contrcl Act (MTCA).

B. Authority is conferred upon the Washington State
Attorney General by RCW 70.105D.040(4) (a) to agree to a
settlement with any potentially liable person if, after public
notice and hearing, Ecology finds the proposed settlement
would lead to a more expeditious cleanup of hazardous
substances. RCW 70.105D.040(4) (b) reguiresg that such a
settliement be entered as a consent decree issued by a court of
competent jurisdiction.

C Ecology has determined that a release or :hreatened
release of hazardous substances has occurred at the Site which
is the subject of this Decree.

D. The Port is a potentially liable party at the Site
under RCW 70 .105D.020(8) .

E. The actions to be taken pursuant tec this Decree are

necessary to protect public health, welfare, and the

environment .
CONSENT DECREE - FORMER Attorney General of Washington
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F. Defendant has agreed to undertake the actions
specified in this Decree and consents te the entry of this
Decree under the MTCA.

ITITr. PEPARTIES BOUND

This Decree shall apply to and be binding upon the
signatories to this Decree (parties), their successors and
assigns. The undersigned representative of each party hereby
certifies that he or she is fully authorized te enter into
this Decree and to execute and legally bind such party to
comply with the Decree  Defendant agrees to undertake all
actions required by the terﬁs and conditions of this Decree
and not to ceontest state jurisdiction regarding this Decree.
No change in ownership or corpcrate status shall alter the
responsibiiity of the Defendant under this Decree. Defendant
shall provide a copy of this Decree to all agents, contractors
and subcontractors retained to perform work required by this
Decree and shall ensure that all work undertaken by such
contractors and subcontractors will be in compliance with this
Decree.

IV. DEFINITIONS

Except for as specified herein, all definitions in WAC 173-
340-200 apply to the terms in this Decree.

A, Site: The Site, referred to as the Former SSI
Property, is located in West Seattle, South of S.W. Florida
Street and east of Harbor Avenue S.i; The Site is more
particularly described in Exhibit A to this Decree which is a

detailed Site diagram and a legal description.
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B. Parties: Refers to the Washington State Department
of Ecology and the Port.
C. Defendant: Refers tc the Port.

D. Consent Decree cor Decree: Refers to this Consent

Decree and each of the exhibits to the Decree. All Exhibits
are integral and enforceable parts of this Consent Decree, In
the event of conflict between this Decree and any Exhibit,
this Decree shall control. The terms "Consent Decree" or
"Decree" shall include all Exhibits to the Consent Decree.

E. Soil: Refers to surface and subsurface solid
materials at the Site, including slag, soil/slag mixtures,
municipal solid waste materials, and debris. Soil does not
include groundwater.

\Y STATEMENT OF FACTS

Ecology makes the following Findings of Fact, without
admission of such facts by the Port of Seattle.

1. The Former Seattle Steel, Inc. {(SSI) Property 1is
approximately 42 acres 1in size. This property is located in
Seattle, and 1s bounded on the north by SW Florida Street; on
the east by Burlington Northern Railroad tracks; and on the
west by Harbor Avenue SW The south boundary extends
approximately 8C0 feet scuth of the abandoned Hanford Street.
A diagram of the Site is attached as Exhibit 2. The Site was
largely built over mudflat areas and out from the end of a

peninsula in a series of separacte f£ill operations beginning in

| CONSENT DECREE - BFORMER Attorney General of Washington
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the 1930’s. The £ill material is generally wood wastz with
construction debris including slag and municipal solid waste.

2. The majority of the former SSI Property is ozcupied
by the former West Seattle Landfill which operated from 1935
to 1566. Existing refuse on the Site is approximately 30 to 35
feet thick. The Site was later used by steel mill operations
for support operations which included miscellaneous waste
storage and disposal. The entire landfill is now covered by
approximately three to five feet of steel mill slag. Slag and
debris piles exist over this covering of slag throughout the
Site. The Site has been used for industrial purposes and is
zoned for indﬁstrial use by the City of Seattle, which is a
city that has conducted land use planning under Chapter 26.70A
RCwW.

3. The northern portion ¢f the Site has been leased by
the Purdy Company, a scrap-metal processing facility, since
1377. The Purdy Company operation is located on 10 acres of
£i11 between Harbor Avenue SW and the Buckley Railvard. This
scrap-metal processing facility remains in operaticn and shall
continue operations ﬁntii early 1995,

4. The Port of Seattle is the current owner of the Site,

5. The Port intends te redevelop the Site and other

adjacent properties for industrial use as a container shipping

facility.
CONSENT DECREE - FORMER Attorney General of Washingten
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6. Site 1lnvestigations have been conducted at the
subject property since 19869 that provide informaticon on Site
characteristics and the nature and extent of contamination at
the property, and that aid in the formation of design plans
for future develcpment. More than thirty investigacions that
studied groundwater, surface water, surface and subsurface
soil conditions have been completed at or near the Site. In
addition, beginning in 1993, the Port conducted investigations
which included gsurface and subsurface soil sampling,
groundwater Well installation and sampling at the Site.
Agquifer testing and monitoring groundwater level changes in
response to tidal fluctuations in Elliott Bay have also been
conducted. A full investigation of groundwater has not been
conducted. All pertinent information collected frcem all
investigations has been presented in the RI/FS documents.

7. The primary hazardous substances that exceed MTCA
Method C {or when no Method C cleanup level exists, Method A)
soll cleanup levels at the Site are: total petroleum
hydrocarbons (TPH), polychlorinated biphenyls (PCBs), lead and
cadmium. In the soil gas, chemicals of primary concern are:
methane, hydrogen sulfide, and volatile organic compounds.
Additional exceedences Qf MTCA Mgthod B cleanup levels are

documented in the Remedial Investigation Report. Limited

CONSENT DECREE - FORMER Attorney General of Washingten
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information is available on the volumes and types of specific
materials disposed of in the landfill.

8. The work to be performed is a c¢l.eanup of soil
contamination to protect human health ané the environment .
The cleanup will be compatible with industrial development of
the Site currently planned by the Port. The work to be
performed is to excavate a portion of the old landfill on the
eastern half of the Site and to layer the excavated material
over the old landfill on the western porticn of the Site. The
censolidated materials will contain a portion of the total on-
Site materials within a defined engineered area enclosed by
berms, over which a temporéry, or interim, cover will be
placed. Subsequent actions under this Decree include
installation of a final landfill cover that meets the
requirements of WAC 173-304-460 and installation of the final
landfill gas collection and treatment syscems.

9. As documented in the RI/FS and C2P, reuse,
destructicn or detoxification of all the nazardous substances
at the Site is not practicable due tc the high cost of such
reuse, destruction or detoxification, and the lack of
additional environmental benefit in comparison to the on-Site
isolation and containment remedy proposed for most of the

hazardous substances by the Port. The Port's remedy will be

CONSENT DECRZZ - FORMER Atcorney General of Washington
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backed up by long-term monitoring and instituticnal controls,
as required by WAC 173-340-360{(8) (b) .

10. The Port of Seattle is an “owner Or cperator” as
defined at RCW 70.105D.020(6) of a “facility” as defined at
RCW 70.105D.020(3).

11, The Site in an “industrial property” as defined at
RCW 700105Du020(13). The hazardous substances reﬁaining in
soil at the Site after the remedial action will not pose a
threat to human health or the environment in adjacent
nonindustrial areas.

12. The substances found at the facility as described
above are “hazardous substances” as defined at RCW
70.105D.C20(5) .

13. BRased on the presence of these hazardous substances
at the facility and al% factors known to Ecolegy, there is a
release or threatened release of hazardous substances from the
facility, as defined at RCW 70.105D.020(10).

14. By letter dated May 26, 1994, Ecology notified the
Port of Seattle of its status as a “potentially liable person”
under RCW 70.105D.040 after notice and opportunity for
comment .

15 Pursuant cto RCW 70 .105D.030(1) and 70.105D.050,
Ecclogy may regquire potentially liable persons to investigate

or ceonduct other remedial actions with respect to the release

CONSENT DECREE - FORMEFR Attorney General of Washington
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or threatened release of hazardous substances, whenever it
believes such action to be irn the public interest.

1. Baséd on the foregoing facts, Ecclogy believes the
remedial action reguired by this Decree is in the public
interest.

17. The work performed under this Decree is interim
action pursuant to WAC 173-340-430. This Decree does not
constitute final Site cleanup.

VI. WORK TO BE PERFORMED

This Decree contains a program designed to protect public
health, welfare and the environment from the known release, or
threatened release, of hazardous substances or contaminants
at, on, or from the Site and to implement the CAP attached as
Exhibit B.

Based on the foregoing Facts and Determinations, the Port
of Seattle shall take the following remedial actions and these
actions shall be conducted in accordance with Chapter 173-340
WAC unless otherwise specifically provided for herein.

A, Scope of Work. The Port, thréugh its contractor(s)
and subcontractors(s) as necessary, shall accomplish the
follewing work:

1. Submittal Requirements. Prior to implementing

cleanup work, the Port shall submit Design Documents that meet

the reguirements of WAC 173-340-400, 173-340-410, and 173-340-

CCONSENT DECREE -~ FORMER Attorney General of Washington
S8I PROPERTY -11 - Ecology Division
Post Office Box 40117

Olympia, Washington 98504
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820, to be approved by Ecoclogy The Design Documents shall
consist of the following: (1) an engineering design report,

(2) construction plans and specifications, (3) an operations
and maintenance plan, {4) a compliance monitoring plan, and
{5) a sampling and analysis plan. Specific elements of the
design that must be included are measures to limit and control
generation of fugitive dust and volatile air emissions,
procedures to control runcff and ercsicn and otherwise protect
the environment from temporary soil and other stockpiles on
Site, and alr monitoring during slag and refuse handling
operations. The cperaticns and maintenance plan shall include
procedures for inspecting and maintaining the covers to be
constructed over the landfill and other hazardous substances
remaining on the Site. It shall alsc include activities to
ensure that Site security is maintained. The compliance
monitoring plan shall contain a sampling and analysis plan
that meetg the regquirements of WAC 173-340-820 and shall
provide that all analyses of scil and water performed pursuant
to this Decree be conducted by a laboratory accredited under
Chapter 173-50 WAC" Upcn approval, the Design Documents shall
become integral and enforceable parts of this Decree, and
shall be complied with by the Port.

2. Health and Safety. The Port shall prepare a Site

Safety and Health Plan in accordance with the most recent

CONSENT DECREE - FORMER Artorney General of Washington
$31 PROPERTY -1z - Ecology Division
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OSHA, WISHA, Department of Ecology and EPA guidance as well as
applicable regulations, to be reviewed by Ecology. Specific
elements that must be included in the plan are decentamination
of vehicles, equipment, and materials coming into contact with
hazardous substances.

3. Site Security The Port shall provide security at

the Site to discourage entry by unauthorized persons. Site
security shall include maintenance of current fencing,

installation of any additional fencing needed to establish

site perimeter security and signs. Security measures shall be

maintained during the duration of this Decree, unless
otherwise agreed to by Ecology.

4, Berm Construction. The Port shall construct a

landfill berm zpproximately 10 feet high on the east side of
the Site parallel to Harbor Avenue to create a new landfill
cell to contain the old landfill material to be excavated.

The western berm will act as a visual barrier for the adjacent
Harbor Avenue corridor and may assist in noise control for the
work to be performed. Prior to placing excavated material
into the consclidated landfill, additicnal low berms three to
five feet high will be constructed to enclose the north,
south, and east sides of the consolidated landfill . Slag and

construction rubble shall be sorted and stockpiled on Site,

CONSENT DECREE - FORMER Attorney General of Washington
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These materials shall be used as support material to construct
the berm and/or placed within the consolidated landfill.

5 Landfill Consolidaticon. The Port shall excavate

approximately eight acres of the landfill on the east half of
the Site to an average depth of_approximately eight feet and
consclidate the excavated material over the existing landfill
on the western portion of the Site. In some areas, the
excavation depth will be approximately 15 feet below the
existing slag cover. The excavated material will include
slag, slag mixed with demolition debris, demolition debris,
and municipal landfilled material from the formef West Seattle
Landfill. The municipal landfilled material shall be
consclidated on the western portion of the Site,

6. During excavation of landfilled material, the Port
shall implement environmental monitoring to screen for the
presence of material that may exceed dangerous waste
regulatory criteria, to proteﬁt Site workers, the public, and
the environmenz. Monitoring shall include visual cbservations
of excavated materials and continuous meonitoring of velatile
emissions from scils with direct reading instruments.

7. In order to protect Site workers and surrounding
residents, an alr monitoring program will be implemented to

monitor for possible off-Site emissions during landfiil

CONSENT DECREZ - FORMEE Attornev General of Washington
S5I PROPERTY -14 - Ecology Division
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consolidation. This program will irnclude time-weighted
sampling and laboratory analysis.

8. Based on the RI/FS, all Scils tested to date on Site
are suitable for placement in the landfill. The design
documents shall include contingency provisions for special
handling of drums or other containers that may contain liquid
dangerous or hazardous wastes. If liguids are encountered
that potentially exceed dangerous waste ériteria, they shall
be removed and stockpiled separateiy and tested for dangerous
waste designation purposes. If the liguid materials designate
as dangerous waste, the dangercus waste will be disposed cf at
a facility that has received a Part B permit under the Federal
Resource Conservation and Recovery Act and that is in
compliance with its permit and appropriate requlations. The
dangerous waste shall be managed in accordance with applicable
state and federal laws. If, during excavation of the
landfill, the Port discovers other materials that may be
dangercus waste, it shall notify Ecology within 24 hours of
discovery, and shall separately stockpile and aesignate the
materials. After designation of the materials, and prior to
removing the materials from the stockpiled area, the Port
shall inform Ecclogy of how the Port proposes to manage the
materials. Ecology shall make the final decision on how the

materials will be managed.

CONSENT DECREE - EFORMER AtTTorney General of Washington
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9. The soil, slag and debris shall be sorted intc
materials of different particle size for use on Site. The
Scil shall be used as interim cover over expcosed landfilled
material, stockpiled for use as future fill on the Site,
placed in the landfill, or taken off Site for recycling.

10. As they are placed in the consclidated landfill,
excavated landfilled materials will be covered at the end of
each working day. This daily cover will help to control birds
and pests, odors, fires, blowing litter, and scavenging. The
east excavation area shall also be covered daily The daily
cover will be protective and can be soil, slag, a spray-on
foam or similar system, to be determined during design. The
Port shall have the option cof dispesing of landfilled material
that is not dangerous waste cff Site in municipal landfills or
taking the material off Site to recycling centers.

11. Landfill Gas Collecticon. The Port shall install

interim landfill gas collection trenches alcong portions of the
perimeter of the landfill and shall vent the scil gas to the
atmosphere following treatment by carbon édsorption in
accordance with the substantive requirements of clean air
laws, as noted in Appendix B of the CAP. The Port shall
install a final gas collection system under the final landfill
cover. Landfiil gas shall be collected by a vacuum pump and

discharged to the atmosphere. The design for both the interim

CONSENT DECREE - FORMER Attorney General of Washington
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and final landfill gas collection system shall be submitted to
Ecology as part of the engineering design report.

12, Interim and Final Cover The Port shall place an

interim cover over exposed landfilled materials. The interim
cover will contain granular capping material, which shall
consist of either granular slag or imported material. The
interim cover design shall be submitted to Ecology as partc of
the engineering design report. The interim cover shall remain
in place until a methane collection system and landfill cover
are installed as part of the final landfill closure. The
interim cover will allow the continued passive ﬁethane venting
that occurs on the Site today.

13. The Port shall construct a low-permeability cover
system over the Site The cover system will be designed and
constructed as described in the CAP. Cn the eastern.and
southern sides of the Site, future use will be primarily as a
rail vard in support of marine industrial activities in the
areas. In this rail yard area, an alternative cover will be
implemented. This alternative will consist of a synthetic
membrane combined with either a layer of Controlled Low
Strength Material or a Roller Compacted Concrete engineered
layer; or pile-supported reinforced concrete. In order to
support the load of raill yard operations, the engineered laver

will be overlain bv a ballast layer. The western portion of

CONSENT DECREE - TORMER Attorney General of Washington
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the Site will be covered with aspha’t or concrete pavement or
other approved surface treatments. The landfill cover system
will be either clay or a synthetic membrane under the
pavement. The design of the final covers shall be submitted
to Ecology as part of the engineering design report and shall
include an evaluation c¢f load-bearing capabilities, inspection
and maintenance, erosion control and surface water control.

14, A sterm water collection system will be installed to
channel precipitation to cutfalls maintained by the Port of
Seattle. This sYstem will be designed to meet the
requirements of WAC 173-304-460 and shall be submitted to
Fcology as part of the engineering design report.

B. Schedule of Work. The schedule for performance of the
work identified above is as follows:

1. Design Documents and Health & Safety Plan: Submit to
Ecolegy within 80 days of the effective date of the Decree.
Ecoclogy shall use its best efforts to review and comment on
the deocuments within Z1 days. Within 30 days of receipt of
Ecology’s comments on the plan, the Port shall submit to
Ecology addenda to the documents, or revised deocuments, which
shall incorporate Ecology’s comments. The documents may be
submitted in separate volumes or sections, as appropriate, to
coincide with the phases cf work to be performed. The Port

shall have the option cf performing the work in phases; in

CONSENT DECREE - FORMER *Ztorney General of Washingteon
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which case, separate Design Documents will be prepared for
each phase. The Port, 1ts contractor(s), or subcontractor(s)

shall not start cleanup work until Ecolcgy has approved the

.Design Documents for each phase of work.

2. The first phase of work at the Site shall include:
processing and relocation of solid materials piles; refuse
consolidation; installation of an interim cover: and
installation of an interim landfill gas collection system.
This first.phase of work shall be completed within eight
months of the effective date of this Decree.

3. The second phase of work at the Site shall include
installation of the final landfill cover, final landfill gas
collection system, and the stormwater collection system. This
second phase of the work shall be completed within three yvears
of the effective date of this Decree.

4. If the Port does not perform the work in phases, all
cleanup work shall be compieted within three vears of the
effective date of this Decree.

5. All cleanup work described herein, except
confirmational monitoring and long-term operation and
maintenance activities, shall be completed within three vears
of the effective date of the Decree.

€. The parties anticipate that the long-term menitoring,

operaticn, and maintenance activities required under this

CONSENT DECREE -~ S0ORMER Atrorney General of Washington
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Decree will eventually be included in a master consent decree
for all properties being cleaned up under MTCA or CERCLA that
are owned or leased by the Port in the immediate area and are
being used as part of the container shipping terminal
facility.

D. Defendant agrees not to perform any remedial actions
ocutside the scope of this Decree, cther than minor
modifications approved by the Ecclogy Project Coordinator,
unless the parties agree to amend the scope of weork to cover
these actions. All work conducted under this decree shall be
done in accordance with ch. 173-340 WAC unless otherwise
provided herein.

E. Defendant agrees to record the cdeed restriction shown
in Exhibit C with the King County Auditor’s Office within 30
days-of the effective date cf this Decree and to provide
Ecolegy and the Attorney General’'s Office with proof of such

recording.

VII. DESIGNATED PROJECT COORDINATORS

The project coordinator for Ecology is:

Glynis Carrosino

Washington Department of Ecology
Northwest Regional Office

318C 1le0th Avenue $.E.

Bellevue, WA 98008-5452

The project coordinator for Defendant is:

Elizabeth Stetz
Port of Seattle

CONSENT DECREEZ - FORMER Attorney General of Washington
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2.0 Bocx 1209
Seattle. WA 98111
1206y 728-3191

Each project cocrdinator shall be respongible for
overseeing the implementation cof this Decree. The Ecology
project coordinator will be Ecology's designated
representative at the Site To the maximum extent possible,
communications between Ecology and the Defendant and all
documents, including reports, approvals., and other
correspondence concerning the activities performed pursuant to
the terms and conditions of this Decree, shall be directed
through the project coordinators The project coordinators
may designate, in writing, working level staff contacts for
all or portions of the implementation of the remedial work
required by this Decree. The project coordinators may agree
to minor modifications to the work to be performed without
formal amendments to this Decree. Minor modifications will be
documented in writing by Ecology.

Any party may change its respective project ccordinator.
Written notification shall be given to the other parties at
least ten (10) calendar days prior to the change .

VIII. PERFCORMANCE

All work performed pursuant to this Decree shall be under
the direction and supervision, as necessary, of a professicnal
engineer or hydrogeolegist, or equivalent, with experience and
expertise in hazardous waste site investigation and cleanup.
Any construction work must be under the supervision of a

professional engineer. Defendant shal’ notify Ececlegy in
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writing as to the identity of such engineer(s) or
hydrogeclogist(s) or others, and of any contractors and
subcontractors to be used in carrying out the terms of this
Decree, in advance of theilr involvement at the Site.
I ACCESS

Ecology or any Ecoclegy authorized representatiwves shali
have the authority to enter and freely move about all property
at the Site at all reasonable times for the purposes cf, inter
alia: inspecting records, operation logs, and contracts
related to the work being periormed pursuant to this Decree:;
reviewing Defendant's progress in carrying out the terms of
this Decree; conducting such tests or collecting such samples
as Ecology may deem necesséry; using a camera, sound
recording, or other documentary type eguipment to record work
done pursuant to this Decree; dnd verifying the data submitted
te Ecology by the Defendant. All parties with access to the
Site pursuant to this paragraph shall comply with approved
health and safety plans.

X. SAMPLING, DATA REPORTING, AND AVAILABILITY

With respect to the implementation of this Decree,
Defendant shall make the results of all sampling, laboratory
reports, and/or test results generated by it, or on its behalf
available to Ecology and shall submit these results in
accordance with Secticn XI of this Decree.

If requested by Ecology, Defendant shall allow split or
duplicate samples to be taken by Ecclogy and/or its authorized

representatives of any samples collected by Defendant pursuant
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to the implementaticn of this Decree. Defendant shall nocify
Ecology at least five (5) working days in advance o= any
sample collection or work activity at the Site. E=cology
shall, upon request, allow split or duplicate samples to be
taken by Defendant or its authorized representatives of any
samples collected by Ecology pursuant to the implerentation of
this Decree provided it does not interfere with the
Department's sampling. Without limitaticn on Ecology's rights
under Section IX, Ecology shall endeavor to notify Defendant
prior to any sample collection activity.

XI. PROGRESS REPORTS

Defendant shall submit to Ecology written menthly
progress reports which describe the actions taken during the
previous month to implement the requirements of this Decree.
The progress reports shall include the following:

A, A list of on-Site activities that have taken place
during the month;

B. Detailed description of any deviations from required
tasks not otherwise documented in project plans or amendment
reguests;

C. Description of all deviations from the schedule
during the current month and any planned deviations in the
upcoming month;:

D, For any deviations in schedule, a plan for

recovering lost time and maintaining compliance witr the

schedule;
CONSENT DECREE - FORMER Attorney General of ‘jashington
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E. All raw data {including laboratory analysis)
received by the Defendant during the past month and an
identification of the source of the sample; and

. A list of deliverables for the upcoming month if
different from the schedule.

A1l progress reports shall be submitted by the fifteenth

day of the month in which they are due after the effective

date of this Decree. Unless otherwise specified, progress
reports and any other documents submitted pursuant to this
Decree shall be sent by certified mail, return receipt
requested, tc Ecology's project coordinator.

XII. RETENTION OF RECCRDS

Defendant shall preserve, during the pendency of this
Decree and for ten (10) years from the date this Decree is no
longer in effect as provided in Section XXV, all.records,
reports, documents, and underlying data in its possession
relevant to the implementation of this Decree and shall insert
in contracts with project contractors and subcontracters a
similar record retenticn reguirement. Upon request of
Ecology, Defendant shall make all non-archived records
available to Ecology and allow access for review. &all
archived records shall be made available to Ecolegy within a
reasonable pericd of time.

XIII. TRANSFER OF INTEREST IN PROPERTY

No voluntary cor involuntary caonveyance or relinguishment
of title, easement, leasehold, or other interest in any

portion of the Sits shall be ceonsummated without provision for
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continued operation and maintenance of any containment system,
treatment system, and monitoring system 1nstalled or
implemented pursuant to this Decree.

Prior to transfer of any legal or equitable interest in
all or any portion of the property, and during the effective
period of this Decree, Defendant shall serve a copy of this
Decree upon any proepective purchaser, lessee, transferee,
assignee, or other successor in interest of the property; and,
at least thirty (30) days prior to any transfer, Defendant
shall notify Ecology of said contemplated transtfer.

XIV. RESOLUTION OF DISPUTES

A. In the event a dispute arises as to an approval,

' disapproval, proposed modification or other decision or action

by Eccology's project coordinator, the parties shall utilize
the dispute resolution procedure sét forth below.

(1) Upon receipt of the Ecology project coordinator's
decision, the Defendant has fourteen (14) days within which to
notify Ecology's project coordinator of its objection to the
decision.

(2) The parties’ prolect coordinators shall then confer
in an effort to resolve the dispute. If the project
coordinators cannot resolve the dispute within fourteen (14)
days, Ecology's project coordinator shall issue a written
decision. |

(3) Defendant may then request Ecology management review

cof the decision. This request shall be submitted in writing
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to the Toxics Cleanup Program Manager within_seven (7) days of
receipt of Ecology's project coordinator's decision.

(4) Ecology's Program Manager shall conduct a review of
the dispute and shall issue a written decision regarding the
dispute within thirty (30) days of the Defendant's request for
review. The Program Manager's decisicn shall be Ecolegy's
final decision on the disputed matter.

B, If Ecology's final written decision is unacceptable
o Defendant, Defendant.has the right to submit the dispute to
the Court for resolution. The parties agree that one judge
should retain jurisdiction cover this case and shall, as
necessary, resolve any dispute arising under this Decree. In
the event Defendant presents an issue to the Court for review,
the Court shall review the action or decision of Ecology on
the basis of whether such acticn or decision was arbitrary and
capriciocus and render a decision based on such standard of
review.

C. The parties agree to cnly utilize the dispute
resolution process in good faith and agree to expedite, to the
extent possible, the dispute resolution process whenever it is
used. Where either party utilizes the dispute resolution
process in bad faith or for purposes of delay, the other party
may seek sanctions.

Implementation cf these dispute resolution procedures
shall not provide a basis for delay of any activities required
in this Decree, unless Ecology agrees in writing toc a schedule

extension or the Court so arders.
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XV . AMENDMENT OF CONSENT DECREE

This Decree may only e amended by a written stipulation
among the parties to this Decree that is entered by the Court

or by order of the Court. Such amendment shall become

S

effective upon entry by the Cocurt, Agreement to amend shall
not be unreasonably withheld by any party to the Decree.
Defendant shall submit any request for an amendment to
Ecology for approval. Ecclogy shall indicate its approval or
disapproval in a timely manner after the request for amendment
9 | 1s recelved. If the amendment to the Decree is substantial,
<2 | Ecology will provide public notice and opportunity for
comment. Reasons for the disapproval shall be stated in
writing. If Ecology does not agree Lo any proposed amendment,
the disagreement may be addressed through the dispute
resclution procedures described in Section XIV of this Decree,

XVI. EXTENSION OF SCHEDULE

A, An extension of schedule shall be granted only when
a request for an extension is submitted in a timely fashion,
generally at least 30 days prior to expiration of the deadline
22 | for which the extension is requested, and good cause exists
29 | for granting the extension. All extensions shall be requested
20 | in writing. The reguest shall specify the reason(sg) the

extension is needed.

Z1
. An extension shall only be granted for such pericd of
time as Ecology determines is reasonable under the
zZ3
clrcumstances. A requested extension shall ncot be effective
z4
= until approved by Ecology cr the Court. Ecology shalli act
25
. CONSENT DECREZ - FORMER Attorney General of Washington
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upen any written reguest Zor extension in a timely fashion.
It shall not be necessary to formally amend this Descree
pursuant to Section XV when a schedule extension is granted.,

B. The burden shall be on the Defendant to demonstrate
to the satisfaction of Ecology that the regquest for such
extension has been submitted in a timely fashion and that good
cause exists for granting the extension. Good cause includes,
but is not limited to, the following.

{1) Circumstances beyond the reasonable control and
despite the due diligence of Defendant including delays caused
by unrelated third parties or Ecology, such as {(but not
limited to) delays by Ecology in reviewing, approving, or
modifying documents submitted by Defendant; or

(2) Acts of God, including fire, flood, blizzard,

. extreme temperatures, storm, or other unavoidable casualty; or

(3) Endangerment as described in Section XVII.

However, neither increased costs of performénce of the
terms of the Decree nor changed economlc circumstances shall
be considered circumstances beyond the reasonable control of
Defendant.

C. Ecelegy may extend the schedule for a period not to
exceed ninety (90) days, except where an extension ig needed
as a result of:

{1} Delays in the issuance of a necessary permit which
was applied for in z timely manner; or

{(2) Other circumstances deemed exceptional or

extraordinary by Ecclogy: or
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{3) Endangerment as described in Section XVII.

Ecology shall give Defendant written notification in a
timely fashion of any extensions granted pursuant to this
Decree .

XVII. ENDANGERMENT

In the event Ecology determines that activities
implementing or in noncompliance with this Decree, or any
other circumstances or activities, are creating or have the
potential to create a danger to the health or welfare of the
people on the Site or in the surrounding area or to the
envirenment, Ecology may order Defendant to stop further
implementatiOn.of this Decree for such period of time as
needed to abate the danger cr may petition the Court for an
order as appropriate. During any stoppage of work under this
section, the obligations of Defendant with respect to the work
under this Decree which is ordered to be stopped shall be
suspended and the time periods for performance of that work,
as well as the time period for any other work dependent upon
the work which is stopped, shall be extended, pursuant to.
Section XVI of this Decree, for such period of time as Ecology
determines is reasonable under the circumstances.

In the event Defendant determines that activities
undertaken in furtherance of this Decree or any other
circumstances or activities are creating an endangerment to
the people on the Site or in the surrounding area or to the
environment, Defendant may stop implementation of this Decree

for such period of time necessary for Ecology to evaluate the
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situaticn anc determine whether Defendant should proceed with
implementation of the Decree or whethexr the work stoppage
should be conzinued until the danger is abated. Defendant
shall notify Zcology's project coordinatcr as sooh as
possible, but no later than twenty-four (24) hours after such
stoppage of work, and thereafter provide Ecology with
documentation cf the basis for the work stoppage. If Ecology
disagrees with Defendant's determination, it may order
Defendant to resume implementation of this Decree. 1If Ecology
concurs with trhe work stoppage, the Defendant's okligations
shall be suspended and the time periocd for performance of that
work, as well as the time pericd for any other work dependent
upon the work which was stopped, shall be extended, pursuant
to Section XVI of this Decree, for =auch pericd of time as
Ecology determines is reascnable under the circumstances. Any
disagreements pursuant to this section shall be resoclved
through the dispute resolution procedures in Section XIV.

XVIII. OTHER ACTIQONS

Ecology reserves its rights to institute remedial
action{s) at the Site and subsequently pursue cost recovery,
and Ecology reserves its rights to issue orders and/or
penalties or take any other enforcement action pursuant to
avallable statutory authority under the following
ciycumstances:

(1) Whers Defendant fails, after notice, to comply with

any reguiremer.z of this Decree;
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(23 In. the event or upon the dis;overy of a release or
threacened release not addressed by this Decree:

(3) Upon Ecology's determinaticon that action beyond the
terms of this Decree is necessary :o abate an emergency
situation which threatens public health or welfare or the
environment; or

(4) Upon the occurrence or discovery cf a situation
beyond the scope of this Decree as to which Ecology would be
empowered to perform any remedial action or to issue an order
and/or penalty, or to take any other enforcement action. This
Decree i1s limited in scope to the geographic Site described in
Exhibit A and to those contaminants in Soils which Ecclogy
knows to be at the Site when this Decree is entered.

Ecology reserves all rights regarding the injury to,

destruction of, or loss of natural resocurces resulting from

the release or threatened release of hazardous substances from
the Site.

Ecology reserves the right to take any enforcement action
whatsoever, including a cost recovery action, against
potentially liable persons not party to this Decree.

XIX. INDEMNIFICATICN

Defendant agrees to indemnify and save and hold the State
of Washington, its employees, and agents harmless from any and
all claims or causes of action for death or injuries to
persons or for loss or damage to property arising from or on
account of acts or omissions of Defendant, its officers,

emplovees, agents, or contractcers in entering into andg
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implementing this Decree. However, the Defendant shall not
indemnify the State of Washington nor save nor hold its
employees and agents harmless from any claims or causes of
action arising cut of the negligent acts or omissicons of the
State of Washington, cr the employees or agents of the State,

in implementing the activities pursuant to this Decree.

XX COMPLIANCE WITH APPLICABLE LAWS

All actions carried out by Defendant pursuant to this
Decree shall be done in accordance with all applicabile
federal, state, and local requirements, including requirements
to obtain necessary permits. Pursuant to RCW 70.105D.0S0(1),
the known and applicable substantive requirements of Chapters
70.94, 70.95, 70.105, 75.20, 90.48, and 90.58 RCW, and any
laws requiring or authorizing local government permits oxr
approvals for remedial action, have been included in the CAP
and are incorporated by reference here aé binding and

enforceable requirements in this Decree. In the event Ecology

| derermines or Defendant becomes aware that additional permits

addressed in RCW 70.,105D.090{1) are reguired for the remedial
aczion in the CAP, Defendant will be required to consult with
the appropriate state or local jurisdictions and provide
Ecclogy with written documentation from those jurisdictions of
supstantive reguirements those agencies believe are applicable
£o the remedial actions, prior to conducting the remedial
aczions. Ecoleogy shall make the final determination on the

adcditional substantive requirements rhat must be met by
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Defendant and on now Defendants must meet those requirements.
The additional requirements shall become enforceable
requirements of the work to be performed under this Decree.
Ecology shall ensure trhat public notice and opportunity for
comment 1is provided.

Pursuant to RCW 70.105D.0°20(2), in the event that
Ecology determines that the exemption from complving with the
procedural requirements of the laws referenced in RCW
70.105D.090(1), would result in the loss of approval from a
federal agency necessary for the state to administer any
federal law, such exemption shall not apply and Defendant
shall be required, after notification by Ecology, to comply
with both the procedural and substantive requirements of the

laws referenced in RCW 70.105D.090 (1} .

XXI . REMEDIAL AND INVESTIGATIVE CQSTS

The Defendant agrees to pay costs incurred by Ecclogy
pursuant to this Decree except for costs paid by the Port
pursuant to the Interagency Agreement between Ecology and the
Port dated May 28, 1991, and any amendments to that agreement.
The costs required to be paid under this Decree shall include
work performed by Ecology or its contractors for, or on, the
Site under Ch. 70.105D RCW both prior to and subsequent tc the
issuance of this Decree for investigations, remedial actions,
and Decree preparation, negotiations, oversight and
administration (except for any such costs incurred prior to

entry of this Decree that are not remedial actions of Ecology
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under MTCA). Ecology costs shall include costs of direct
activities and support costs of direct activities as defined
in WAC 173-340-550(2). The Defendant agrees to pay the
required amount within ninety (90) days of receiving from
Ecology an itemized statement of costs that includes a summary
of costs incurred, an identification ¢ involved staff, and
the amount of time spent by involved staff members on the
project. A general statement of work performed will be
provided upon reguest. Itemized statements shall be prepared
guarterly. Fallure to pay Ecology's costs within ninety (90)
days of receipt of the itemized statement will result in
interest charges.

XXTITI. IMPLEMENTATION OF REMEDIAL ACTION

If Ecology determines that Defendant has failed without
good cause to implement the remedial action, Ecology may,
after notice to Defendant, perform any or all portions of the
remedial action that remain incomplete If Ecology performs
all or portions of the remedial action because of the
Defendant's failure toc comply with its obligations under this
Decree, Defendant shall reimburse Ecology for the costs of
doing such work in accordance with Section XXI, provided that
Defendant is not cbhligated under this section to reimburse
Ecology for costs incurred for work inconsistent with or
beyond the scope of this Decree.

XXITII. FIVE YEAR REVIEW

As remedial action, including groundwater menitoring,

continues at the Site, the parties agree to review the
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progress of remedial action at the Site, and to review the

data accumulated as a result of Site monitering as often as is
necessary and appropriate under the circumstances. At least
every five years the parties shall meet to discusgs the status
of the Site and the need, if any, of further remedial action
at the Site. Ecology reserves the right to require further
remedial action at the Site under appropriate circumstances.
This provision shall remain in effect for the duration of the
Decree.

XXIV. PUBLIC PARTICIPATION

Ecology shall maintain the responsibility for public
participation at the Site. However, Defendant shall
cooperate with Ecolegy and, if agreed to by Ecology, shall:

A, Prepare drafts of public notices and fact sheets at
important stages of the remedial action, such as the
submission of work plans and engineering design reports.
Ecology will finalize (includiné editing if necessary) and
distribute such fact sheets and prepare and distribute public
notices of Ecology’'s presentations and meetings;

3. Noctify Ecology's project coordinator prior to the
preparation of all press releases and fact sheets, and before
major meetings with the interested public and local
governments . Likewise, Ecology shall notify Defendant prior to
the issuance of all press releases and fact sheets, and before

major meetings with the interested public and local

governments;
CCONSENT DECREZ - FORMER Attorney General of Washingtorn
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C. Participate 1in public presentations on the progress
of the remedial action at the Site Participation may be
through attendance at public meetings to assist in answering
questions, or as a presenter;

D. In cooperation with Ecplogy, arrange and/or continue
information repositcories to be located at the Port’'s office at
Pier 69, 2711 Alaskan Way, Seattle, WA, 98121 and Ecclogy's
Northwest Regicnal Cffice at 3190 - 160th Ave. S.E., Bellevue,
WA 98008-5452. At a minimum, copies of all public notices,
fact sheets, and press releases; all guality assured ground
water, surface water, scil sediment, and air monitoring data;
remedial actions plans, supplemental remedial planning
documents, and all other similar documents relating to
performance of the remedial action required by this Decree
shall be promptly placed in these repositories.

XXV. DURATION OF DECREE

This Decree shall remain in effect and the remedial
program described in the Decree shall be maintained and
continued until the Defendant has received written
notification from Ecolegy that the requirements of this Decree
have been satisfactorily completed.

XXVI. CLAIMS AGAINST THE STATE

Defendant hereby agrees that it will not seek to recover
any costs accrued in implementing the remedial action reguired
by this Decree from the State of Washington or any of its
agencies, except that the Defendant may make a claim against

the Local Toxics Control Account for certain costs incurred in
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implementing this Decree. Except as provided above, however,
Defendant expressly reserves its right to seek to recover any
costs incurred in implementing this Decree from any other

potentially liable person.

XXVII. COVENANT NOT TO SUE UNDER MTCA; REOPENERS

In consideration of the Port's compliance with the terms
and conditions of this Decree, Ecclogy agrees that compliance
with this Decree shall stand in lieu of any and éll
administrative, legal, and equitable remedies and enforcement
actions available to Ecology against the Port for the release
or threatened release of hazardous substances covered by the
terms of this Decree.

This covenant is strictly limited in its application to
the liability for Soil contamination at the Site specifically
defined in Exhibit A and to those hazardous substances which
Ecology knows to be located in the Soil at the Site as of the
entry of this Decree. This Covenant is not applicable to any
other hazardous substance or area and the state retains all of
its autherity relative tc such substances and areas.

A Reopeners: In the following circumstances the State
of Washington may exercise its full legal authority to address
releases of hazardcus substances at the Site notwithstanding
the Covenant Not te Sue set forth above:

1. In the event the Pcrt fails to comply with the terms

and conditions of this Consen: Decree, including all exhibits,
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and, after written notice of noncompliance, fails to come into
compliance;

2. In the event new information becomes available

regarding factors previously unknown te Ecology, including cthe

nature or quantity of hazardous substances at the Site, and
Ecology determines, in light of this information, that further
remedial action is necessary at the Site to protect human
health or the envirconment, and the Port, after notice, fails
to take the necessary action within a reasonable time;

3 In the event conditions at the Site cause an
endangerment to human health or the environment under Section
XVII of this Consent Decree, and the Port, after notice, fails
to eliminate the endangerment within a reascnable time;

4 . In the event the remedial action conducted at the
Site fails to meet the reguirements set forth in the Cleanup
Action Plan and Section VI of this Decree.

5. To the extent the Port exacerbates the known,
documented Soil contamination described in this Decree,

€. In the event the Port interferes with any remediation
of the Site conducted or required by Ecology.

B. Applicability. The Covenant Not to Sue set forth

above shall have no applicability whatsoever to:

1. Criminal liability,
2. Liability for damages to natural rescurces;
3 Any Ecology action against potentially liable

parties not a parcty to this Decree:

CONSENT DECREE - FORMER Attorney General of Washington
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4, Liabilicy for groundwater contamination on or off

the Site.

XXVIII. EFFECTIVE DATE

This Decree is effective upon the date it is entered by
the Court.

£XIX. PUBLIC NOTICE AND WITHDRAWAL QF CONSENT

This Decree has been the subject of public notice and
comment under RCW 70 1CS5D.C040{(4)(a). As a result of this
process, Ecology has found that this Decree will lead to a
more expeditious cleanup of hazardous substances at the Site.

If the Court withholds or withdraws its consent tc this
Decree, it shall be null and void at the option of any party

and the accompanying Complaint shall be dismissed without

costs and without prejudice. In such an event, no party shall

be bound by the requirements of this Decree.

So ordered this L day of EY\6(f(f[\=,—, 1995,

N PN I
- JLZ\’}’I )'»;.—‘L‘(q‘ijf"‘, [//\—

e

Judge

King County Superior Court

CONSENT DECREE - FORMER Attorney General of Washington
5SI PROPERTY -39 -~ Ecolegy Division
Post Office Box 40117

Olympia, Washington 98504




an

10
11
1z
13
14
15
16
17
18
19
20
21
22
23
24
25

26

The undersigned parties enter into this Consent Decree on

the date specified kelaow.

THE PORT OF SEATTLE

T

o

pace:__alrfos

DEPARTMENT OF ECOLOGY

By:_ o tae ¢ Buisg

{/ )
Date: <32 %«Lé‘bw-?’) /598
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