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PRESTON GATES & EBELLISIih
ATTORNEYS |

July 3, 1996

-Ms. Kathy Gerla
Assistant Attorney General
Office of the Attorney General
Department of Ecology
4407 Woodview Drive S.E., 4th Floor
MS: QA-44
Lacey, WA 99504-8077

Re:  State of Washington DOE v. Port of Seattle
Dear Kathy:
Enclosed is a conformed copy of the Stipulation and Order for Entry of First Amendment
to Consent Decree including the revised Restrictive Covenant entered by the court on June 24,
1996. . The Restrictive Covenant was recorded under Recorder's No. 9606250469 Thank you for
your cooperation in allowing the prompt filing of the pleading.
Sincerely,

PRESTON GATES & ELLIS

Dictated But Not Read to Expedite Delivery

By
Bart ). Freedman

BIE:jr
Enclosure

cC: Tom Tanaka

Tom Newlon
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING :

STATE OF WASHINGTON DEPARTMENT.

) .
OF ECOLOGY, ; No. 95-2-05413-3
Plaintiff, STIPULATION AND ORDER FOR
, . ENTRY OF FIRST AMENDMENT TO

V. : % CONSENT DECREE
PORT OF SEATTLE, a Washington Municipal )
Corporation, %

' Defendant. )

) .
© STIPULATION

The parties to this action, the State of Washington Department of Ecology ("Ecology") and
the Port of Seattle ("Port") stipulate as follows: o

1 Ecology and the Port entered into a Consent Decree dated March 6, 1995 ("Consent
Decree“)h for the purpose of faéilitating the remediation of certain property subsequently acquired by
the Port. | '

2. The parties hereby jointly requeét entry of this First Amendment to Consent Decree to
correct an error contained in the legal description attached to the Consent Decree,

3. Specifically, the error involves the legal description of the Sité, which is part of
Attachment A to the Consent Decree, and part of a restrictive covenant in the Coﬁsent Decree (the
"Restrictive Covenant"). The Restrictive Covenant places certain limitations on the usage of the

property and appears as Attachment C to the original Consent Decree which is the subject of this

STIPULATION AND ORDER FOR

ENTRY OF FIRST AMENDMENT LoDt

TO CONSENT DECREE - 1 : “Pos Offcs Box 1209
Sealtle, WA 28111

j\biFhome\BIFO6N.doc ’ (206) 728-3212/3122
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amendment to the Consent Decree. The legal description contained in the Restrictive Covenant
inadvertently included certain property which was not acquited by the Port and is not subject to the -
provisions of the Consent Decree.

4, . The purpose of the First Amendment to the Consent Decree is to amend the legal
description contained in Attachment A to the Consent Decree and the Restnctwe Covenant contained

in Attachment C to the Decree.

DATED: )wve 2,‘1 1994 DATED: () Lo 24 1994
PORT OF SEATTLE ATTORNEY GENERAL OF THE STATE
OF WASHINGTON

. WoBA u,se/rtttla")
b e R Jeoote @8 BT Lot X2 N e

~ Th¢mas A, Newlon, wsaasess7 Kathryn L. Gerla, wssar 108 desnthedn |a
Attorney for Port of Seattle Assistant Attorney General
: Attorneys for the Départment of Ecology

ORDER

Being fully advised of the reasons for entry of this First Amendment to Consent Decree and

'good cause having been shown,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Consent Decree is
amended as set follows:

FIRST AMENDMENT TO CONSENT DECREE

A Pursuant to Section XII of the Consent Decree in this case entered on March 6, 1995,
the Decree is hereby amended as set forth below. Except as specifically set forth in this Order, all
other terms and conditions of the Consent Decree remain in éﬁ‘ect unchanged.

B. The legal desctiption of the Site contained in Section ITI, Paragraph 19 of the Consent
Ijecree, ié amendéd through substitution ot_‘ Exhibit A to this First Amendment to the Consent Decree

for the legal descripiion attached as Attachment A to the Consent Decree.

STIPULATION AND ORDER FOR
ENTRY OF FIRST AMENDMENT [ Laminguumet
TO CONSENT DECREE - 2 PostOffics B 1209

Seatile, WA 98111
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C. Attachment C of the Decree, the Restrictive Covenant, is replaced with Exhibit B to
this Amendment. The Port of Seattle shall record this amended Restrictive Covenant in place of the

Restrictive Covenant foﬁnerly recorded, and shall provide Ecology with proof of such récording.

DATED this day of , 1996, . : '
JEANETTE BURRAGE
JUDGE/COMMISSIONER
King County Superior Court
Presented by:
PORT OF SEATTLE

By t’“’\ @ﬂw(luw«__ 4 1ug

~Thomas A. Newlon, wsaas a7~
Attorney for Port of Seattle

Approved as to form and content notice
of presentatlon waived:

ATTORNEY GENERAL OF THE
STATE OF WAS GTON
: <

hryn . Gerla, wseaw 17488 v?_ 5 o Lo ,LlM
Assistant Attorney General ;E:m \‘-—\

Attorney for Department of Ecology

DEPARTMENT OF ECOLOGY:

By ”\Bﬂ«« M feidiicy

Timothy Nord Py
Acting Program Manager A A 3

PORT.QF SEATTLE .

) 4(87

By
“Thomas A. Newlon, wsea#1eae7
Attorney for Port of Seattle
STIPULATION AND ORDER FOR
ENTRY OF FIRST AMENDMENT posca Dot
TO CONSENT DECREE - 3 Post Offico Box 1209

Seattle, WA 98111
J\bfdthoma\BJFOGN dos (206) T28-3212/3122




-

S

9508110940

EXHIBIT A

¢HOSE PORTIONS or BLOCKS 434 AND 437, SERTTLE TIDELAKDS, IN KING COURTY . WASHINGTON,
AS SHoWN O THE OFFICIAL HAPS oH FILE IN THE oFrice OF THE COHMISSIONER of PUBLIC
LANDS AT OLYMPIA, UASHINGTON, AND or 2818 AVERUE SOTTAWEST AS VACATID BY ¢1TYy OF
SEATTLE ORDINANCE HUHBER gs694, MPD or T EANYO A$ VACATED BY c1Ty OF
SEATTLE CRDINANCE HUHBER 94599, 1% SECTIOR 13, TOWHSHIF 24 RORTH. RANGE 3 EAST.

,_,H!'um HERIDINN, IH KING COUNTY . WASHINGTON ALL KORE PBRTICUM'! PESCRIBED AS
FOLLOHS

pEGINHING AT A POINT OF THE gASTZRLY LINE OF 10T 2% IN BAID BLOCK 434 OF SEATTLE
TIDELANDS WHICH 18 § FEET SOUTHERLY FROW THE FORTHEAST CORNER OF SA1D 10T (SAID POINT
ALSO BEIRG ON THE KORTHERLY RIGHT OF WAY HARGIN OF SOUTHWEST SPOXANE STREET):

gUENCE WESTERLY ALONG SAID WORTHERLY MARGIH IN EAID BLOCK 434, WORTH a9*59° 57 WEST
127,90 YEET:

THENCE MORTH 84177197 WEST 109.65 FEETI .

THENCE WORTH 89°59°437 wziT 265.82 FELT 1O TE EEGINNING OF A NON-TANGENT CURVE TO THE
RIGHT HAVING A CENTER POINT WHICH LIES HORTH 08+18°55= EAST A DISTARCE oF 650781 TEETL

THERCE HORTHWESTERLY ALONG SAID CUAVE THROUGH A CENTRAL ANGLE OF 24°42°423% MH ARC
LEHGIH OF 154,29 FEET o0 A POTRT Of COMPOUND CURVATURE OF A 763.78 FOOT RADIUS CURVE!

THENHCE RORTHWESTERLY ALORG SAID CURVE TERCUGH A CZHTRAL ANGLE OF 3¢4B° 48" M ARC
LEHGTH OF 50.83 FEET TO THE BEGINHING or A ROR=TARGENE cynvz 1O THE LEFT HAVING A
CENTER POINT WHICH BEARS soUTH B3*14'30% WEST A DISTANCE OF 57.72 ¥YEET!

THEHCE HOR‘!H"EST!:PLY ALDHG SAID CURVE THROUCH A CERTRAL ANGLE OF §7°57140" M ARC

or 69,46 FEET ™0 THE BIGINNING OF A FOH=TANGENT CURYE TO THE RIGHT HAVIHG A

cE KOR CURVE

LENGTH OF 438,00 FEIT IC e sOUTH LIXE of Lot 124 BLOCK 437, BEATTLE TIDELANDS
gUERCE HORTH g9*s9'16" EAST 197.29 yrzT TO THE ECUTHERET CORNER OF BAID LoT}

THEHCE RORTH 00°01°41" EAST ALOHG THY KORTH-SO0UTH CENTEZRLINE OF EAID BLOCK 431T.A . .

. DISTANCE ©OF 239.97 FEET 10 THE RORTAWEST CORNER OF 10T 40 IR SAID BLOCK 4371

THENCE HORTH 89°59726" ZAST 315.32 YEET ALCHG THE KORTH LINE OF SAID 10T 4D AND 178
EASTERLY PRODUCTION TO AH INTERSECTION wiTH THE CINTRRLINE OF SAID VACATED 2§1'H

AVERUE SOUTHWESTI | : , S i
oHENCE KORTH 00°01749° EAST 519.97 FEET ALOMG SAID CENTERLINE, T0 AM INTERSLCTION

WITH THE CENTERLINE OF VACATED EOUTHWEST HANFORD

. i
THENCE NORTH 895 40" EAST 30.73 FEXT ALONG EAlD CEUTERLINE 1O THE R

ORTHEAST
CORNER OF A TRACT OF LAND COHVEYED TO prTHLEREN STEEL CORPORATION BY pEED RECORDED
UNDER RECORDIKG KUMBER 720832802791 . :

THENCE SOUTH 33426'59" EAST 412.%4 YEET ALCHG oHE EASTERLY LIKE oF SAID TRACT 10 AN
{HTERSECTION WITH THE sou-mﬂtsrzm.!_nkz Gar A TRACT OF LAND COHVEYED 7O HORTHERH
PACIFIC RAILWAY CoHPANY BY DEED RECORDED URDER RECORDING HUHBER £514579 THENCE
£OUTH 42°10°03° EAST 406,68 ¥EET ALONG SMID SOUTHVESTERLY LINE 70 AH INTERSECTION
WITH THE EAST LINE OF SAID BLOCK 4343

THENCE SOUTH 0De00° 07" WEST 471,51 YEET ALONG BRID BAST LIz T THE POINT of

BEGINHING.

STATUTORY WARRANTY DEED PAGE 3
111925-000"53951000-032!‘* . 742115




— EXHIBIT "B" —
After Recording, Please Return To:

Christopher M. Carletti
Preston Gates & Ellis

701 Fifth Avenue, Suite 5000
Seattle, WA 98104

AMENDED AND RESTATED RESTRICTIVE COVENANT

This Amended and Restated Restrictive Covenant has been signed and agreed to
by the Port of Seattle in furtherance of that certain First Amendment to Consent Decree
entered by the King County Superior Court on , 1996, and serves to amend
and restate that certain Restrictive Covenant dated June 19, 1995 and recorded in King
County, Washington under King County Recording No. 9510190644 (the “Original
Covenant”), in order to correct the legal description of the property subject to the Original
Covenant. The only property subject to the restrictions set forth herein shall be that
certain real property legally described in the attached Exhibit A and hereinafter referred to
as the Site. :

The property that is the subject of this Amended and Restated Restrictive

- Covenant has been the subject of remedial action under Chapter 70.105D RCW. The
work done to clean up the property (hereafter the “Cleanup Action”) is described in the
Consent Decree entered in State of Washington Department of Ecology v. Port of Seatle,
King County Superior Court Cause No. 952-05415-3, and in attachments to the Decree
and in documents referenced in the Decree, This Amended and Restated Restrictive
Covenant is required by Ecology under Ecology’s rule WAC 173-340-440 (1991 ed.)
because the Cleanup Action on the Site resulted in residual concentrations of total
petroleum hydrocarbons, polychlorinated biphenyls, arsenic, lead, cadmium, and other
hazardous substances which exceed Ecology’s Method A and B cleanup levels for soil
established under WAC 173-340-740(3). Method C and A industrial soil cleanup
standards were used in the Cleanup Action. A closed municipal solid waste landfill and
overlying soil and slag, including materials that exceed Method A and C cleanup

~ standards, are contained on site under various covers. The property alsc contains a.
system of monitoring wells and a Jandfill gas collection and treatment system.

~The undersigned, Port of Seattle, is the fee.owner of real property in the County of

King, State of Washington (legal description attached hereto as Exhibit A), hereafter
referred to as the “Site.” The Site refers to the former Seattle Steel, Inc., property located
in Seattle and bounded on the north by S. W. Florida Street; on the east by Burlington
Northern railroad tracks; and on the west by Harbor Avenue S.W. The south boundary
extends approximately 800 feet south of abandoned Hanford Street. The Port of Seattle
makes the following declaration as to limitations, restrictions, and uses to which the Site
may be put, and specifies that such declarations shall constitute covenants to run with the
_land, as provided by law, and shall be binding on all parties and all persons claiming

under them, including all current and future owners of any portion of or interest-in the
Site. :

hirxp\covenani.doc i
6/18/96



Section 1. No groundwater may be taken for domestic purposes from any well in
the area encompassed by the Port’s Southwest Harbor Project, which includes the area
bounded to the north by Elliott Bay, to the West by Harbor Avenue, to the south by
Spokane Street, and to the East by the West Waterway.

Section 2. Any activity on the Site that may interfere with the Cleanup Action is
prohibited. Any activity on the Site that may result in the release to the environment of a
hazardous substance that was contained as a part of the Cleanup Action is prohibited
unless approved by Ecology or in compliance with the approved Operations and
Maintenance Plan. Some examples of activities that are prohibited in the capped areas
unless approved by Ecology or in compliance with the approved Operations and -
Maintenance Plan include; drilling, digging, placement of any objects or use of any
equipment which deforms or stresses the surface beyond its load bearing capability,
piercing the surface with a rod, spike or similar item, bulldozing or earthwork.

Section 3. The Site shall not be used for any activities other than traditional
industrial uses, as described in RCW 70.105D.020(13), and defined in and allowed under
the City of Seattle’s zoning regulations.

Section 4. The owner of the Site must give written notice to the Department of
Ecology, or to a successor agency, of the owner’s intent to convey any interest in the Site.
No conveyance of title, easement, lease or other interest in the Site shall be consummated
by the owner without adequate and complete provision for the continued operation,
maintenance and monitoring of the Cleanup Action.

Section 5. The owner must notify and obtain approval from the Department of
Ecology, or from a successor agency, prior to any use of the Site that is inconsistent with
the terms of this Amended and Restated Restrictive Covenant. The Department of
Ecology or its successor agency may approve such a use only after public notice and
comrnent.

Section 6. The owner shall allow authorized representatives of the Department of
Ecology or of a successor agency, the right to enter the Site at reasonable times for the
purpose of evaluating compliance with the Cleanup Action Plan and the Consent Decree,
to take samples, to inspect Cleanup Actions conducted at the Site and to inspect records
that are related to the Cleanup Action.

Section 7. ‘The owner of the Site and the owner’s assigns and successors in
interest reserve the right under WAC 173-340-440 (1991 ed.) to record an instrament
which provides that this Amended and Restated Restrictive Covenant shall no longer
limit use of the Site or be of any further force or effect, However, such an instrument
may be recorded only with the consent of the Department of Ecology, or of a successor
agency. The Department of Ecology or a successor agency may consent to the recording
of such an instrument only after public notice and comment.

x\exp\covenanl.doc | 2
6/18/96
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: QR"ITO SEATTLE
M\

Name: Andrea Rinlker

Title: _WM_W@ Dircctor
Dated: _bf2v|fb _

STATE OF WASHINGTON)
’ ) ss.
COUNTY OF KING )y

This is to certify that oﬂ the .01, day of Ve - , 19 16 , before me, the;
undersigned Notary Public, personally appeared Aldeea Rinileec , to me

known to be the W of the Port of Seattle described in and who
executed the foregoing document, and acknowledged to me that sha signed and sealed the

same as _haa_ free and voluntary act and deed, for the uses and purposes therein mentioned.

IN WITNESS WHEREOF, T have hereunto set my hand and affixed my official
seal, the day and year first above written.

Wovnaa N Jammﬂia‘
NOTARY PUBLIC in and for the State
of Washington, residing at Be lfoinu
My Comimission Expires: ilgt
Print Name:

hirxp\covenanldoc - 3
6 18796
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EXHIBIT A

THOSE POATIONS OF BLOCKS 434 A0 T, BEATILE TIDELANDS IX RING COUNTY, WASHINGTON,
AS SHOWR OH <HE OFFICIAL HAPS OH FiLE IN THE o¥FICK OF THE WHHISSIOHER @F PUBLIC
LANDS AT QLYKPIA, HASHINGTON, am or 287H AVENUVE SOUTAVEST AS VACATED 8y ¢ITY OF
SEATTLE CRDINANCE MUMBER g6594, AMD OF AD STREET AS VACATED BY c1ty ofF
SEATTLE ORDINAHCE NUHBER 94599, IM sECTION 13, MSEIP 24 RORYH, RANGE 3 EAST,
UIuLwArfﬁ! HERIDIAH, IH KING COUHTY. WASHINGTONS ALL MORE PWIMY pDESCRIBED AS
b3 L .

SEGINNING AT A POINT OH gHE TASTERLY LINE OF LoT 25 IN SAID BLOCK 434 OF SEATTLE
SIDELANDS WHICH IS § FEET SOUTKERLY YROH THE FORTHEAST CORNER OF §AID LOT (SAID POINT
ALSQ BEING ON THE HORTHERLY RIGHT OF Ay MARGIR OF SOUTHWEST SPOKANE STREET)!

THENCE WESTIRLY ALOKG €A1D NORTHERLY HARGIN I SAID BLOCK 434, RORTH 89°59°57" WEST
127.90 FEET! :

THENCE NORTH ga*17° 19~ MEST 109.65 TEETI ' ’

THENCE WORTH 89959°43° WEST 265.82 FEET 10 LHE BEGINNING OF A HON~TANGENT CURVE TO THE
RIGHT HAVING A CENTER poINT WHICH LIES HORTH 080187557 EAST A DISTANCE OF 650781 FEETL

THERCE RORTHWESTERLY ALONG SAID CURVE THROUGH A CENTRAL RHGLE or 14*42°43° A ARC

LEMGTH OF 194,29 FIET 0 A POINT Qa7 CONPOTND. CURYATURS or A 761.78 rooT RADIVS CURVE:

THEMCE HORTHWESTERLY ALONG SAID CURVE TERODOR A CTATRAL, RNGLE OF 3048 48~ AN ARC
LeRGTH OF 50.83 rrrT 0 1T PEGINHING OF A HOH=TANGENE coRvE: TO THE LEFT HAVING A
cEnTER POINT WHICH BEARS SOUTH g3e14° 30" WEST M PISTAMCE OF £7.72 YEET}
THEHCE HORTHWESTERLY ALOMG SAID CURVE SHRQUGH A CENTRAL ANGLE OF g7957°40% AN ARC
LERGTH OF 68.46 yZET TO THE BEGIMHING OF HON~TANGENT CURVE 0 THE RIGHT HAVIHG A
CENTER POINT WHICH BERRS RORTH 51040755 EAST A DISTANCE OF 763.78 TEET)
THEHCE WORTHRWESTERLY ALCHG SAID CURVE FHR0UGH A CENIRAL aMGLE OF 37081725 AX ARC
LENGTH OF 438,00 yrer To fuT somR pame OF LOT 12. wLOCK 437, GEATTLE TIDELANDS?

1 NORTH 89°597167 gAST 197.29 FEET %0 THE BOUTHEAST CORNER OF SAID, LOT!
SHENCE RORTH o001’ 41° EAST ALOHG THE HORTH~SOUTH CERTERLINE OF- £MID BLOCY. 437.°A - .
DISTANCE OF 239,97 TEET 1O THE RORTHWEST CORKER OF 10T 40 g% SAID BLOCK 4371
THENCE NORTH gges9r26™ EAST 415,33 FEET ALOHG qay KORTH LINE OF SAID LOT 40 AD 115
EASTERLY FRODUGTION TO AR JHTERSECTICH WiTH THE CENTERLINE oF SAID VACATED 287H

 Widl ! .
THENCE NORTH p9*59°40" EAST 90.73 FELT ALONG SA1D CEHTERLINE TO aE HORTREAST

CORNER OF A TAACT OF LAND CONVEYED TO BETHLEHEN STYEL CORPORATION pY DEED RECORDED
UNDER AXCORDING KUMBER 42062802794 ) .

TREHCE SOUTH 11°26'59° gasT 412.54 FEET. MLOHG TRY, EASTERLY 1INz OF SAID TRACT TO MM
IHTERSECTION UITH THE SOWSTKRL‘I_LXK'B or A TRACT or LAND COMVEYED TO HORTHERR
PACITIC BAILWAY CONPARY BY pLED RECORDED tMDER AECORDIRG HUHBER 65145791 THEHCE
goUTH 42°10°03° gAST 406.65 FRET ALOUC SAID W‘! LINE TO AR THTERSECTION
W1TH THE EAST LINE OF SAID prock 4347 - .

THEHCE SOUTH 00*00! 07" wEST 171,51 FEXT ALOWG EAID EAST LINE TO THEZ POINT oF
BEGINHIHG. ' . :

STATUTORY (WARRANTY DEEO ) PAGE 3
(17923-0000/589520000321% 7631195




)

v ®m® 1 U b W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

K’INEG%)UMEF ¥ "Hf
SHINGTON

MAR 6 6 1995

PrrhﬁrMENT

JUDICIAL ADMINI‘ST!?ET!ON

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY

]

STATE OF WASHINGTON, DEPARTMENT OF 9 =0 5 41 5 3
ECOLOGY, 95 -

Plaintiff, . No.

'V.l

PORT OF SEATTLE, A Washington ORDER ENTERING
Municipal Corporation, CONSENT DECREE

Defendants.

ﬁaving reviewed the Consent Decree signed by the parties to
this matter, the Joint Motion for Entry of the Consent Decree,
the Affidavit of Kathryn L. Gerla, and the file herein, it_is
hereby

ORDERED AND ADJUDGED that the Consent Decree in this matter
is Entered and that the court shall retain jurisdiction over the

Consent Decree to enforce its terns.

DATED this day of WAR 06 B 1995,
Low rem e 8hand
TOBCE,/ COMMISSIONER
/11
/17

ATTORNEY GENERAL OF WASHINGTON

ORDER ENTERING O R !G ‘ N A L O mat 40137
CONSENT DECREE ’ ' Olympis, WA, 98504-0117
TSiposisea,ond PAX 206) 438-T743
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Presented by:

CHRISTINE O. GREGOIRE
Attorney General

Kapdowre do N Lo

KATHRYN L. GERLA, WSBA #17498
Assistant Attorney General
(360) 459-6321

APPROVED FOR ENTRY AND NOTICE
OF PRESENTATION WAIVED:

Ron 3RS Telephonic BYProwal .

Attorney for Port of Seattle

ORDER ENTERING

CONSENT DECREE 2

T5/portsea,ond

ﬁgm 2 3o
HOMAS A. WEWLON, WSBA # 1, A7)

ATTORNEY GENERAL OF WASHINGTON
Ecology Division
PO Box 40117
Olympia, WA 98504-0117
PAX (205) 438-7743
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY

STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY,
Plaintiff, : No. Ao 2-O5H1-% 7
v.
PORT OF SEATTLE, A Washington CERTIFICATE OF MAILING
Municipal Corporation, _ (Salmon Bay Steel North
‘ and 29th Avenue Right of
Defendant. Way Site)

2y

Pursuant to RCW 9A.72.085, I certify that on the Zet day of
March, 1995, I caused to be served the SUMMONS; COMPLAINT; JOINT
MOTION FOR ENTRY OF CONSENT DECREE; AFFIDAVIT OF KATHRYN L.
GERLA; CONSENT DECREE; and the ORDER ENTERING CONSENT DECREE, in
the above-captioned matter upon the parties herein, by mailing
with proper first-class postage affixed thereto, a true and
correct copy of said documents to the following:

Thomas A. Newlon, Esq.
Port of Seattle Legal Dept.
P.Q0. Box 1209
"Seattle, WA 981i1
the foregoing being'the last known business address.

I certify under penalty of perjury under the laws of the

State of Washington that the foregoing is true and correct.

!’—-——\‘_\

5;??5_}\@@4,41}4 \"\5

‘Date and PYace (] HEIDI PLUMMER

ATTORNEY GENERAL OF WASHINGTON
Eeology Division
- PO Box 40117
CERTIFICATE OF MAILING 1 Olympla, WA 98504-0117
T5/porisea.con FAX (206) 438-7743
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY

STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY, | |
TN ACU
Plaintiff, No. 45 - OS2
V.

PORT OF SEATTLE, A Washington SUMMONS

Municipal Corporation, LalOmon E&iéﬁ‘
Defendant. '

TO THE DEFENDANTS: A lawsuit has been started against you
in the above-entitled court by the State of Washington,
Department of Ecology, plaintiff. Plaintiff’s claim is stated
in the written Coﬁplaint, a dopy of which is served upon you
with this Summons. |

In order to defend against this lawsuit, you must respond
to the Complaint by stating your defense in writing, and serve a
copy upon the undersigned attorney for the plaintiff within 20
days after the service of this Summons, excluding the day of
service, or a default judgment may be entered against you
without notice. A default judgment is one where plaintiff is
entitled to what he asks fof because you have not responded. If

you serve a Notice of Appearance on the undersigned attorney,

ATTORNEY GENERAL OF WASHINGTON

: _ Eealogy Division
SUMMONS 1 PO Box 40117
TSiportsea. sum Otympia, WA 98504-0117

PAX 206) 438-T743
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yoﬁ are entitled to notice before a default judgment may be
entered.

~ You may demand that the plaintiff file this lawsuit with
the court. if you do so, the demand must be in writing and must
be éerved upon the plaintiff. " Within 14 days after you serve
the demand, the plaintiff must file this lawsuit with the court,
or the service on you of this Summons and Complaint will be
void. ‘

If you wish to seek the advice of an attorney in this
matter, you should do so promptly -so that your written response,
if any, may be served on time.

This Summons is issued pursuant to Rule 4 of the Superior
Court Civil Rules of the State of Washington. |

DATED this ) st - day of _(D\gaalr. ., 199s.

CHRISTINE O. GREGOTRE
Attorney General

R ok SN

KATHRYN L. GERLA, WSBA #17498
Assistant Attorney General

Attorneys for Plaintiff
State of Washington
Department of Ecology
(360) 459-6321

ATTORNEY GENRRAL OF WASHINGTON

Ecology Division
SUMMONS 2 PO Box 40117
TS/portssa, sum Olyntpis, WA 98504-0117

PAX (206) 438-7743
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY

STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY,
Plaintiff, No. 4O ' OSU|S 3
V.
PORT OF SEATTLE, A Washington ' COﬂPLAINTW
Municipal Corporation, 65jlﬁqbﬂ,i;ﬁ2LA
Defendant.

.Plaintiff, State of Washington, Department of Ecology

(Ecology) , élleges as follows:
I. JURISDICTION

This Court has jurisdiction pursuant to Ch. 70.105D RCW,

the Model Toxics Control Act ("MTICAY),
IX. PARTIES

1. Ecology is an agency of the State of Washington
charged with the implementation of the MTCA.

2. Defendant Port of Seattle (Port) is a Washington
municipal corporation. The Port has agreed to enter inio'the'
Prospective Purchaéer Consent Decree, being filed with this

complaint, to remedy releases of hazardous substances on
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property the Port intends to ﬁurchase, known as the Salmon Bay
Steel North and 29th Avenue Right of Way Site. |
| IXI. FACTUAL ALLEGATIONS

3. The Site is located in Seattle, Washington. The Site
includes both the Salmon Bay Steel North Property and the 29th
Avenue Right of Way. éhe Salmon Bay Steel North Property is
located at 3425 26th Avenue SW and is approximately 22 acres in
size. The property is bounded on the south by SW Spokane Street
and on the east by 26th Avenue SW. The north boundary is
approximately 800 feet south of abandoned Hanford Street. The

29th Avenue Right of Way Parcel is approximately 0.75 acres in

"size, located approximately 100 feet west of the Salmon Bay

Steel North Property. The 29th Avenue Right of Way includes an
approximaéely 20 foot wide access which extends to Harbor
Avenue.

4.: The Salmon Bay Steel North property has historically
been used to support operations of the steel mill which operated
south of Spokane Street. Support operations included the
storage of scrap metal, slag disposal and storage, and
miscellaneous waste storage and disposal, Existing
slag/Soil/debris fill on the Site is approximately 20-25 feet
thick. Slag and debris pileé exist over the slag fill
tﬂroughout the Site. ‘The 29th Avenue Right of Way has been used
for storage of materials by the steel mill operations, and

recently for parking of automobiles by an adjacent towing

company.
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5. Site investigations have been conducted at the subject
property since 1987 that provide information on Site
characteristics and the nature and extent of contaminatioﬁ at
the propefty, and that aid in the formation of design plans for
future development. More than five investigations that studied
groundwater, surface water, surface and subsurface Soil
copditions have been completed at or neaf the Site. 1In
addition, beginning in 1993, the Pért conducted investigations
which included surface andrsubsurface Soil sampling, éroundwatér
ﬁell installation and sampling at the Site. Aquifer testing and
monito:ipg of groundwater level changes in response to tidal
fluctuations in Elliott Bay has also been conducted.

6. The soil at the Site is contaminated with hazardous
cubstances that exceed MTCA cleanup levels. The primary
hazardous substances at the Site that exceed MTCA Method B
cleanup levels for soils (or when no Method B cleanup level
exists, Method A) are polychlorinated biphenyls  ("PCBs'"), total
petfcleum hydrocarbons ("TPH")’and various metals, as documented
in the Reﬁedial Investigations/Feasibility Study conducted for
the Site and in the CAP, attached to the Consent Decree being
£iled herewith. These contaminants are widespread, but
generally at low levels, with discrete, random 1ocatiohs that
have higher concentrations. The siag used to fill the Site
contains metals bound in a lime matrix, and alsé contains PCBs

from the mill, as well as TPH contamination.
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7. Birmingham Steel Corporation Seattle Division is the
current owner of the Salmon Bay Steel North Property. The City
of Seattle is the current owner of the 29th Avenue Right of Way.
The Port.of Seaﬁtle has agreements with both parties to own the
properties by June, 1995. .The Port proposes to acquire the Site
through purchase, or as necessary through its powers of eminent .
domain, pursuant to RCW 53.08.010, and through the vacation of
the 29th Avenue SW right of way.

8. The Port proposes to clean up and redevelop the Site
to enlarge currently-existing container shipping facilities to
meet projected needs for marine transportation infrastruéture.
This expansion project, the Southwést Harbor Project, . |
necessitates acquisition and cleanup by the Port of
approximately 200 acres of industrial land adjacent to Terminal
5. The expansion area includes the Salmon Bay Steel North
Préperty and the 29th Avenue Right of Way.

9. Although some of the proposed Southwest Harbor Project
expansion area has active indﬁstfial uses, a substantial portion
is composed of abandoned industrial property. Much of this area
haé contaminated soils and sediments that need to be cleaned up
under state and federal laws. The project will provide cleanup

and pollution prevention 6n more than 200 acres, restore and

enhance habitat and natural resources, and increase water-

dependent maritime uses and public use of the shoreline.
~10. Based on the facts set forth herein, Ecology has

concluded that there has been a release of hazardous substances
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from the Site, which requires remedial action to protect the
public health, welfare and the environment.

11. Ecology and the Defendants have agreed to a Consent
Decree for the purpose of implementing the cleanup éction plan
at the Site. Implementation of the cleanup action is necessary
to_address releases of hazardous substances at the Site.

12. Ecology and the Attornef General have determined that
the work to be performed described in the Consent Decree is
consiétent with MTCA, is reasonable, and is in the public
interest. The Consent Decree has been the subject of public
notice and comment. The pﬁblic comments and Ecology’s responses
are attached to the Affidavit of Kafhryn Gerla, filed with this
Complaint. |

iV. FIRST CLAIM FOR RELIEF

13. The allegations of paragraphs 1 through 12 are
realleged and incorporated herein by reference.

14. The Salmon Bay Steel north and 29th Avenue Right of
Way Site is a "Facility" as defined in RCW 70.105D.020(4).

15. The contaminated soil found on the Site contains
"hazardous substances," as defined in RCW 70.105D.020(6) .

16. RCW 70.105D.020(11) defines a "release" as:

[Alny intentional or unintentional entry of any hazardous

_substance into the environment, ‘including but not limited

o the abandonment or disposal of containers of hazardous

substances. .

There has been a release of hazardous substances at the Site.

17. Ecology has determined that remedial action is

necessary to identify, eliminate or mitigate any threat or
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potential threat to human health or the environﬁent with respect
to the Site and is in the public interest. .

18. Defendant is not now a liable person under MTCA for
the releases at the Site, but will become liable as an “owner or
operator", pursuant to RCW 70.105D.04d(1)(a), once the Port
purchases the Site.

19. Pursuant to RCW 70.105D.030(1) and RCW 70.105D.050,
Ecolqu may require potentially liable persons to investigate or
conduct other remedial actions with respect to the release or
threatened release of hazardous substances, whenever it belleves
such action to be in the public interest.

20. RCW 70.105D.040(5) authorizes the Attorney General to
settle liability under MTCA with prospective purchasers of
facilities.

21. The Attorney General, Ecology and Defendants, pursuant

-+o RCW 70,105D.040, have entered intc a Consent Decree.

22. The Consent Decree is being filed with the Court
simultaneously with the filing of this Complaint. The Consent
Decree provides for appropriate remedial action that will lead
to a more expeditious cleanup at the Site.

23. Defendants have agreed to perform the Qork embodied in
the proposed Decree and agree to the entry of the Consent Decree

by the Court.

/17
/11
/17
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1| - ' V. PRAYER FOR RELIEF
2; WHEREAS the Attorney General, Ecology and the Port of
3! Seattle'request that the Court enter the Consent Decreé and
4| retain jurisdiction to enforce its terms.
5| DATED this \<& day of w , 1995.
6 CHRISTINE O. GREGOIRE
; Attorney General
) | %\@5@% JRCSM
KATHRYN L. G , WSBA #17498
9‘ Assistant Attorney General
10 o Attorneys for Plaintiff,
| ' : . State of Washington
11 Department of Ecology
' (360) 459-6321
12 .
13(;
14
15'
16
17
18 .
19§
20
21
22
23
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5 : IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY
6 .
7 . STATE OF WASHINGTON
8 DEPARTMENT OF ECOLOGY,
’ ) o . RN Q0

9 Plaintiff, No. A4S @ 054IG 1D
10 Ve
11 PORT OF SEATTLE, A Washington JOINT MOTION FOR ENTRY

Municipal Corporation, OF CONSENT DECREE
]:2 MLV‘/\D?‘\. El’--L‘T_\._'

A Defendant. CL
i3
14| : L : .
The parties to this action hereby jointly move for entry of

15 ' .

the Consent Decree in the above-entitled matter. The Consent
16

Decree has been signed by the parties to this action, and has
17 3

been the subject of public notice and a public hearing.
18 '

10[™ Telaphele RRRLal.,

20 R R eteva RS BN Q&x’" ¥§&§§fmiﬁtxﬁv“ ol‘ éﬁgbeﬁL

. THOMAS A.\NEWLON, WSB#_]{,3d ] KATHRYN L. GURLA, WSB# 17498
21f| Attorney for Port of Seattle Assistant Attorney General
i Department of Ecology
22
DATE: _ -1 ~0% paTE: 3\~ NS

23

24

25

26"
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

STATE OF WASHINGTON, DEPARTMENT
OF ECOLOGY — - e

’ No. G5 R OSUIE

Plaintiff,

v. _
AFFIDAVIT OF

PORT OF SEATTLE, A Washington KATHRYN L. GERLA
Municipal Corporation, _ f]@(;axﬁfai}q- .

pefendant. :
STATE OF WASHINGTON )

ss.

COUNTY OF THURSTON }

I. KATHRYN L. GERLA, being first duly sworn upon oath,
depose and say:

1. I am over' twenty-one years of age and am competent to
testify herein. The facts set forth in this Affidavit are from
my own personal knowiedge. |

2, I am an Assistant Attorney General assignad to the
Ecology Division of the Attorney General’s Office. I have
represented the Department of Ecology in negotiations that led
to the Consent Decree being presented to the Court. These '

negotiations lasted for several months.
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3. The Consent Decree was the subject of public notice
and a public hearing as required by RCW 70.105D.040(a). Several
written comments were received on the proposed Consent Decree.
These comments were addressed by Ecology. The comments and

Ecology’s responses are attached to this Affidavit as Exhibit A.

Kmm N Qﬂ)&)@\

KATHRYN L. GERLA

SUBSCRIBED and SWORN to before me this |5&' day of

MM'ZJ/\; s 1995. ,

B Plaomm e  NOTARY
PUBLIC in and for the State of
Washington. My commission

expires: 10 - 13- 8¢
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