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STATE OF WASHINGTON
DEPARTMENT OF ECOLOCY

In the Matter of Remedial Action by:

PORT OF SEATTLE, WASHINGTON, )  AGREED ORDER
)

I, JURISDICTT

This Agreed Order ("Order®) is issued by the Washington
Department of Ecology ("Ecology), pursuant to the authority of
RCW 70.105D.050(1). The Port of Seattle ("Port"), has
requestea,.pursuant to WAC 173-340-510(2) (b}, the issuance of
this Agreed Order. The Port agrees to undartake the actiong
required by the terms of this Order, and consents to and will
not contest or challenge the jurisdiction of Ecology to issue
this Order.

IX. EARTIES
The parties to this Order are the Washington Department

of Ecology ("Ecology") and the Port of Seattle {"Port") .
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III. F INGS FA

Ecology makes the following Findings of Fact with respect
to the facility which is the subject of this Agreed Order.
The Port of Seattle does not admit the truth or accuracy of
any finding of fact or conelusion or statement of law
contained in this Agreed Order, and expressly reserves the
right to contest such findings of fact and conclusions of law.
The Port agrees not to contest, however, in any proceeding to
enforce this Agreed Order, Ecology's jurisdiction ox'-.authorityl

to issue this Agreed Order.
1. The Port of Seattle, a Port District created under

ch. 53.04 RCW, presently owns property located at 1901 East
Harginal Way South, Ssattle, Washington, commonly known as
"Terminal 30."

2. Approximately forty percent of the Terminalrao
Property was acquired from Chevron, U.S5.A. (“Chevron"), Prior
to the Port's' acquisition, this area was known as Pier 32.
This area shall henceforth be référred to as the "Site." 2
copy of the legal description of the Site is attached hereto
and made a part hereof as Exhibit A. The site has been
identified by Ecology as a "Confirmed Hazardous Substance
Site" and incorporated on the Hazardous Sites List as "Port of

Seattle =- Terminal 30." The Site is not on the National

‘Priorities List established by the U.S. Environmental

Protection Agency under Section 105 of the Comprehensive
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Environmental Response, Compensation and Llability Act
("CERCLA"), 42 U.S.C. Section 9605,

3. The Site was purchased on January 2, 1985, from
Chevreon. While the Site was owned by Chevfon, it was operated
by Chevron as a bulk storage and transfer facility for
petrolaum produocts, including but not limited to leadad and
uhlea&éd gasoline, diesel oil and heating oil., Chevron had so
used the Site sinece the early 1900s.

4, The bulk storage and tranafer facility ihcluded many
large above-ground petroleum storage tanks, and associated
piping and equipment. Leaks, spills and other discharges and
releases of petroleum from the tanks, piping and equipment
resulted in the preasence of free petroleum product ("free
product") which rloats-on the water table, petroaleum product
that coats soil particles, and dissolved components of
petroleum product in ground water. Chevron removed the tanks
and much of the plping during 1984 and 1985, under terms of a
deed for sale of the Site to the Port, but left the free
product in the ground and groundwater. Chevron in 1984 began
the installation of monitoring wells te determine the location
and amounts of free product, and the Port completed the
monitoring well system.

5. On June 6, 1985, the Port reached an agreement with
Feology (the "original agreement,” copy attached as Exhibit B)
that established "completion criteria" under which the Port

AGREED ORDER = 3
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would be permitted to cease daily operation of the recovery

well systems installed at the Site between March 1984 and
January 1988. Subject to the original agreement, the Pert of
Seattle had undertaken and continuas to operate a program of
recovery and recycling, via pumping and other maasures.!of the
free product, and monitoring of thé progress of the recovery.
Ecoloqylhas agreed that the recovery system will be shut down
to allow the groundwater conditions to stabilize in a state
undisturbed by the pumping procass when the product recovery
rate is equal to or less than 1.0 gallons/day/well (30 day
average) . Indivi&ual wells may bg shut down if recovery in
that wall meets the 1.0 gallion/day criteria. This
stabilization is necessary for a proper characterization of
the groundwater and soil conditions.

6. The Part of Seattls has at all times bqan'iﬁ
compliance with the terms of the original aqreenent. The Port
has regularly reported to Ecology on the progress of the
Cleanup actions undartakun by it under the tarms of the
original agreement.

7. The voluma of free product recovered dﬁring October
1980 from the solls above the groundwater underlying the Site
has declined to an average of slightly more than one gallon
per day per recovery well.

8. Conditions that exist at and on properties adjacent
to the north and east boundaries of the Site may have or
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. I
presently be resulting in releases of hazardous substances

onto and into the soils and ground water of the Site.

Additional studies will be undertaken ﬁnder this Order as part
of the RI/FS to determine the poésibility and character of any
such releases of hazardous substances from such properties to

|
the Site .

9. Ecology has determined that the provisiaons of the
Model Toxics Control Act, ch. 70.105D RGW, and regulations |
adopted thereunder at ch. 173-340 WAC, now reduire additional
study and possibly cleanup work at the Site beyond that
originally agreed to between Ecologf'and the Port, Ecology
hae based its determination upon the ipformation available to
the agency concerning site conditions, including reports from
the Port.

IV. ECOLOGY DFTERMINATIONS
1. The Site is a "facility" as defined in RCW

70.105D.020(3}.

2. The Site has been incompletely identified on the
Hazardous Sites List as "Port of Seattle -- Terminal 30," and
the listing will be revised tc read "Chevron/Port of Seattle."

3. The Port of Seattle is the present "owner and
operator® of the Site, within the meaning of RCW
70.,105D.020(6). Chevron was the "owner and operator" within
the neaning of RCW 70.105D.020(6} from the early 1900s to
1985,
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_ 4, The free petroleum producte in affected media at the
s;te are "“hazardous substances” within the meaning of RCW
70.105D.020(5) (b) and WAC 173-340-200(19).

5. The presence of frae patroleum products in affected
media at the Site constitutes a "releasa" of a "hazardous
substance" within the ﬁeaning of RCW 70.105D,020(10),

6. By a lietter of February 1, 1991, the Port of Seattle
vuluntarily waived its rights to notice and comment and
accepted Ecology's determination that the Port of Seattla is a'
"potentially liable person" under RCW 70.105D.040. _

7. Pursuant to RCW 70,105D.030(1) ana . 050, anldgy.may
raquire potentially liable ﬁersons to ihvestigate or conduct
remedial actions with respect to the release or threatsned
release of hazardous substances.

Based on the foregeing facts and in the bhest interests af
the public, Ecolegy has deﬁermined that the Port must
undertake additional remedial investigatibn actions and a
feasibility study of remedial alternatives for the Site,
cbnsistent with RCW 70.105D.020(1)(a) and WAC 173-340-350, as
set forth below. Ecology has determined that the Port will
not be deemed to be in violation of the original agreement
whan it shuts the recovary system down in accordance with the

schedule in the Work Plan., The Port and Ecology agrea that

‘this Agreed Order supersades the original agreement and the

original agreement is no longer effective.
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V. P RME

Based on the foregoing Findings of Fact and

' Determinations, it is hereby Ordered and Agreed that the Port

of Seattle will perform the remedial action set forth below.
The required remedial action is mora fully deseribed in'the
Work Plan and schedule attached to this order as Exhibit c.
Exhibit C is 1ncor§oréted by this reference and is an integral
and enforceable part of this Agreed Oiger.

1. The Port has developed and submitted to Eoniogy for
raview and approval, and Ecolegy has approved, the Work Plan
for a state remedial investigation and feasibility study
("Shatg RI/FS") for the Site including a risk assessnent, and

the Work Plan comports with the raquirements of

WAL 173~340-350.
2. The Work Plan for the State RI/FS includes

provisions for the collection, development and avaluation of
such information as is required, consistent witn'wnc 173-340-
350(5}, to enable Ecology to determine and select an
nppropriate final remedy for the Bite that comports with the
requirements of WAC 173-340-360. |

3. The Work Plan includes a sampling and analysis plan

'and a public participation plan which have been approvéd by

Ecology. A safety and health plan has alsc been submitted to
Ecology and the Department of Labor and Industries, The

public participation plan ihcorporates notices and actions

AGREED ORDER - 7
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required to satisfy requirements of other laws, including the

Shorelines Management Act and the state'Environmsﬁtal Policy

Act, and the parties agres in good faith to consult with each

other and take all appropriate steps to combine such public

notice and'comment periods and opportunities with respect to

the work required under this Agreed Order.

4,

The remedial investigation ("RI") to ba conducted by

the Port under the approved Work Plan includas the fellowing

elamants:

- &. General facility information, including

information on past and present ownership and use of
the Site.

b. Information on éxisting Site conditions,
including a map depicting the physical setting,

boundaries and improvements of the Site.

c. A description of field investigations to be
conducted to determine the distribution of hazardous
substances and the threats they may pose to human
health and the enviromment.

d. Characterization of contamination of surface
waters, ground water, and subsurface soils and
strata at the Site.

e. Information on the potential impact of hazardous
substances present at the Site on adjacent or
on-8ite human populations that might be exposed, and
information on the potential impact of hazardous
substances at the Site on natural resources and
ecology surrounding the Site.

£, A description of sources of hazardous substances
within the Site, and possible sources of
contamination from adjacent properties.
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The feasibility study ("FS") to be conducted by the

Port under the approved Work Plan includes the following

elements:

6.

a. An evaluation of an appropriate range of
remedial alternatives that are protective of human
health and the environment, including actions that
address pathways of exposure to hazardous substances
emanating from the Site and which will, as deemed
nacesgary, eliminate, reduce or monitor potential
risks posed by such hazardous substances.

b. Identification‘of and provisions for meeting ;
cleanup standards including applicable, relevant and
appropriate provisions of state, federal and local
law. ‘ _

¢. Description of short- and long-term
effectiveness of the proposed remedial action
alternatives, '

d. Review of the degree to which each proposed
alternative will involve permanent reduction in the
toxicity, mobility and volume of such hazardous
substance, and the dagree to which recycling, re-use
and waste minimizatjon are employed in each-
alternative,

. The technical practicability, and technical
feasibility, including the cost of each such
alternative (both present and future direct and
indirect capital, operation and maintenance costs)
and the additional degree to which risks posed by
the Site would be reduced by additional
expenditures. ‘

The Port agraes to providp ta Ecology éuarterly

written progress reports detailing actions taken during the

pravicus quarter, data collected or received during the

pravious quarter, and dates for completion of the uncompleted

elements of work required under the Work Plan.
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7. The Port agrees to undertake the State RI/FS
consietent with the Work Plan and this order. The State RI/FS
to be performed by the Port under this Order shall alsc be
consistent with the requirements of WAC 173-340-350.

8. The Port agrees to deliver to Ecology the following

documents, according to the following schedule:

Deliverable ' Date
Draft RI/FS to Ecology for review and 570 days after
comment effective date of
Agreed Order
Final RI/FS to Ecology for review and 60 days after
conmment receipt of

Ecology comments
on the Draft
| RI/FS

This schedule will be extended if the rate of pioduct
recovery on the site does not fall below 1.0 gallons/day/well
as expected. Howaver, the schedule will not be extended by
more than six {6) months, unless both parties agree that more
time will result in greater environmental protection.

S. In thé event that Ecology disapproves any submission
made by the Port under the schedule set forth above, Ecology
agrees that the detailed basis for its disapproval, and its
regquirements for modification of the submission, shall be

submitted to the Port in writing.

AGREED ORDER = 10
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VI. IERMS AND CONDITIQONS OF ORDER
A. Definitions. Unless otherwise specified} the
definitions set forth in ch. 70,105D RCW and ch. 173=340 WAC

* shall control the meanings of the terms used in this Order.

B. Eublic Notices., RCW 70.105D.030(2) (a) raquires that,
at a-minimum, this Order shall be subject to concurrent public
notice. Ecology shall be responsible for providing such
public notice and reserves the right to quity'of withdraw any
provisions of this Order should public comment disclose facte
or considerations which indicate to Ecology that the order is
inadequate or improper in any reépect. See pﬁblic
participation plan in Section V. '

C. Renmedial HpEts. The #ort agraes to pay to

 Ecology coste incurred by Ecology pursuant to this Agréed

order. These costs shall inciude work performed by Ecology or
its contractors for investigations, remedial actibns,_and
Order praeparation, pegotintiéns, oversight and administration.
Ecology costs shall include costs of direct activities; e.qg.,
employee salary, laboratory costs, contractor feas, and
employee benefit packages; and agency indirect costs of direct
activities, The Port agrees to pay the required amount within
S0 days of recaiving_frcm Ecology an itemized statement of
costs that includes a summary of costs incurred, a description
of work performed, an identifivation of involved staff, and
the amount of time spent by involved staff membars on the

AGRERED ORDER - 11
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pProject. Failure to pay Ecology's costs within 90 days of

receipt of the itemized statement of costs may result in

_interest charges. In the event of a dispute over the amount

of such claimed costs, the dispute shall be resolved in
accordance with paragraph H below. In the event that the
dispute is finally resolved in favor of Ecology and that such
rasolution occurs more than 90 days after éuhmisuion of the
original itemized statemsnt and documentation, Ecology may

seek recovery of interest chargaes.

Payment shall be in the furm of a certified or cashiexr's
check payable to the State of Washingtnn ~~ State Toxics
Control Account, and shall be delivered to:

Washington Dapartment of Ecology
Post Office Box %128
Clympia, Washington 98504-5128

The Port may seek such reimbursement of its costs from

other PLPs as is available under law. '

In the event that the compensation, benefits, or other

costs assoclated with Ecology's project cqordin&ﬁor's

oversight of the performance of the Port under this agreed
order is being paid by the Port under an interagercy agresmant
or other agreemsnt with Ecology, Ecology agreeé that it will
not include, in any request for reimbursement of costs under
this order, a request for any such compensation, benefits or
other costs, that will be paid by the Port under th@

interagency agreement or cther agreement.
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” D. Project Coordinators and Commupications. The project
coordinator for Ecology is:
Name: Glynis Carrosino
Address: 31590 - 160th Avenue S.E.
Bellevue, WA 98008-5452

Telephone number (206) 649-7263

‘The project coordinator for the Port is:
Nane: David Aggerholm
Address: Port of Seattle
2201 Alaskan Way
- Seattle, WA 98111 .
Telephone number: (206) 728-=3000 |

3 . | . .
The project coordinator(s) shall be responsible for overseeing

| the implementation of this Order., To the maximum extent

possible, communications between Ecology and the Port, and all

documents, including reports, approvals, and other

corresPOndence concerning the activities performed pursuant to

the terms and conditions of this order, shall be directed

through the project coordinator(s). Should Ecology or the

Port changs project coordinator(s), written notification shall
' be provided to Ecology or the Port at least ten (10) calendar
days prior to the change. '

E. Pexrformance. All work performed pursuant to this
“ Oorder shall be under the direction and supervision, as
necessary, of a professional engineer or hydrogeologist, or
h similar oxpert, with appropriate'traininq, experience and

expertige in hazardoue waste Site investigation and cleanup.

| AGREED ORDER = 13

ATTORNEY GENERAL OF WASHINGTON
Ecology Divislen
AMOT Weodview Drive B.E.
QA4

Olyrnpia, WA £8504.-8077




SEP.17.1999

16

8:45AM FPOS ENGINEERIMNG NO.823 P. 1521

The Port shall notify Ecology as to the identity of such
engineer(s) or hydrogeologist(s), and of any contractors and

subcontractors to be used in carrying out the terms of this

h Order, in advance of their involvement at the Site.

F. Access., Ecolegy or any Ecology authorized
rapresentatives shall have the authority, subject to WAC 173-

4 340-800; to enter and freely move about the site at all

reasonable times for the purposes of, inter alia: inspecting

records, operation logs, and contracts related to the work ;

being performed pursuant to this oOrder: reviewing the prograss
|
‘ of the Port in carrying ocut the terms of this Order;

conducting such tests or collecting such samples as Ecology or

13 l Ecology's project coordinator may deem necessary; using a
* _

camera, sound recording, or other similar egquipment to record
‘ work done pursuant to this Order; and verifying the data
submitted by the Port to Ecology.. The Port agrees, by signing
. this Order, to waive the requirements of WAC 173-340~800(1)
regarding notice prior to access by Ecology, and acknowledges

the authority of Ecology to have access to the Site at all

zo" reasonable times for purposeé of overseeing the work to be

parformed undexr this Order and verify the investigatinns and

othar remedial actions being perfdrmed by the Port. The

zsil parties recognize, however, that the Site is part of an active

operating marine terminal on which heavy loads of shipping

containers are being moved and stored. Operations at the

2
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terninal are being carried out by lessees of the Port and not
by the Port itself. Access to various arcas of the Site may

be inhibited for brief beriocds due to the storage of container

" stacks or other aspects of the lessee's operations. Ecology

agrees, consistent with WAC 173-340~800(4), to take reascnable
pPrecautions te aveid disrupting the ongoing operations at ﬁhe
Site and to abide by all state and federal health and safety
requirements which:Ecology determinas to be applicable.
Ecology also agrees that, except in the event of an emergency,
it will check in with the Port either by phone or in person at
the Port's offices at Pier 66 and, if the Port.request:,
acéept an escort to aceowpany the Ecolegy personnel or Ecology
authorized representative on Site, Edolcgy shall allow the
Port to take split or veplicate samples of any Eaplogy'samples
taken during an inspeatipn unlezs so doing would interfere

with'Eoology's sampling. The Port shall give Ecoiogy seven

- (7) days' notice before any Port sampling activity and shall

,allow Ecology to collact split or replicate samples.

G. Ratention of Records. The Port shall preserve in a

readily retrievable fashion, during the pendency of this
Agreed Order and for a period of ten (10) years from the date
of completion Qf the work parformed pursuant to this Order,
all records, reports, documents, and underlying data in its
possession relevanﬁ to this Qrder. should any portion of the
work performed hereunder be undertaken through contractors or

AGREED ORDER - 15
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agents of the Port, then the Port agrees to include in their

contract with such contractors or agents a record retention

requirement meeting the terms of this paragraph.

H. Dispute Resolution. In the event that disﬁutés arise

between the Port and Ecology during the implementation of this
order with respect to any matter within the scope of this
Order, the parties aqrea'in good faith to attémpt'to achieve
informal rasolution of such disputss'_ Either party may
lnltlate the informal dispute resolution process. In the
avent that informa; dlscuss;ans between the parties do not
result in agraemanﬁ, either party may invoke a formal dispute
resolution process by making a written request to the other
party. Ecology agrees to maintain a Site File which shall
contain such materials as each party identifies am appropriate
for consideratien by anlogy'in resolution of the_disﬁute.

The Port shall have a period of ten (10) calendar days from
the inveocation of fofmal dispute resolution to submit
materials for inclusion in the Site File to be considéred by
Ecology. ' Ecology agrees to make a prompt detéfmination with
respact to any disputa under this formal process, and to
document its determination in writing, stating the reasons for
its dotermznation. Ecology's Program Manager for the Toxics
Cleanup Program shall maka this final determination. The Port
is not relieved of any requirement of this order dufing the
pendency of the digpute and remains responsible for timely

AGREED ORDER - 1§
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compliance with the terms of the Order unless otherwise agreed
in writing by-Ecology. -

I. HEeservation of Rights/No Settlement. This Agreed
Order is not a settlement under ch. 70.105D RCW. Ecology's-- -
signature on this Order in no way constitutes a covenant not

to sue or a compromise of any.Rrology rights.or-authozity-with= 1’

| respect to the Site. Ecology will not, however, brimg-an=:=— -

action against the Port to recover remedial action casts pai&l'
tc.and.f§ceivadfh¥23ﬁéiéqyﬂunﬁér?fﬁfé’ﬁﬁrééd“oraé&t" S . S
addition, ﬁéélogy‘will not tak& additional enforcement actions. |
against the Port to réquire those temadial actions regquired by
this Agreed Order, provided that the Port- complies with thig-:=+-
Agreed Ordér: 'Bcology réServes the right, however, to reguire.
additiohsl remedisl aCEions at the Site should it deem such
actions ne’céary.

In the event that Ecology determines that condftionsat -~}
the Site are oreating or Have the potential to create = danger |
to the health or welfare of the people on the Site or in the
surrnﬁndinq area or to the condition of the environment,
Ecology may order the Port to stop furthﬁr“imﬁIEﬁEﬁtitiﬁn of
this Grdei“fbr‘iudh‘ﬁeriod"of time as is needed to abate tha
danger. Any halting of activities reguired of the Port under
this Order in response to.an order of Ecology shall not

constitute a violation of the requirements of this Order.

AGREED ORDER = 17
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J. Tranefer of Property. No voluntary-or inveluntary —— -

conveyance or relinguishment of title, -easement, léasshold or

. other interest in dny portion of the Site shall be consummated -

by the Port without provision for continued ihplementgﬁipnmufww~~m

all requirements of this Order and -implementation of-amy ~=--....
remedial actions found to be necessary under this Agreed _

Order. Prior to transfer of any legal or equitahio intarest

-thatthe Port-mway have-in theé Site, or =my portion thereof, -

the Port shall serve a copy of this Agreed order upon any
prospectivewpurehagervmiessee;~tgansfer=§7“asitﬁnaﬁ“6f'bther
successor in such interest. At.least thirty {30) days prior
to closure~af-any-such"traﬁsfsr;‘thﬁ'Paff"ﬁhall'ﬁbtify'Ecéldqy

of such contemplated transfer.

K. M%M_AM_AMHQM

carried out by the Port pursuant to this order shall be done

in accordance with all applicable federal, state and local

requirenents.
L. Medificatign. Eoolegy and the Port may modify. this . -

Order by mutual written agreement.
VII. SATISPACTION OF THIS ORDER —
The provisiocns of this Order shall be dasmed satisfied
upen the Port's recaipt of written notice from Ecology that
the Port has completed the remedial activity required by this
Order, as amended by any modificatiens, and that all other

provisions of this Agreed Order have been complied with.

AGREED ORDER = 18
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Fcology agrees to promptly review all submissions made by the
Paort under tﬂis Order.—The Port may make a written regusst ~ |
that Ecology pravidewwrittenmnbtice‘ﬁf‘satisfaﬁfibﬁ; and

Ecology agrees promptly to address any such request from the—
Port. Foology further agtees that its written notice of e

satisfaction will not be unreasonably withheld.

VIII. ENFORCEMENT

1. Pursuant to RCW 70.105D.0%50, this Order may be

enforced as Pollowsy = .o . Tl.170..

A.  The Attorney General may bring an action to-enforsd -

this Order in a court kOf éom_netent j%&sﬂig’;iﬂﬂx;:::'::u..:..:._-;.-.-..:,:,4-.:....;‘...'-:-;-‘.;-

B. The Attorney Gemeral may seek, by filing an: actiom,

if necessary, to recover amounts spent by Ecology for
investigative and remedial actions and crders related to the

Site.

C. In the event the Port refuses, without sufficient

cause, to comply with any term of this order, the_Eo:tmwilluha- 1

liable for:

(1) up to threé times the amount of any coste
incurred by the state of Washington as a result
of its refusal to comply; and _ |

(2) civii—pena%ties—of-up"EO"Saﬁyﬁﬁd'pe;:day'fbr”:‘TT

-- each day it rsfomNes~to demply, ~~ ~~ ————

| AGREED ORDER - 1%
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D. This Order is not app;alablz to the Washington
Pollution Control Hearings Beoard. This Agreed Order may be

revieved only as provided under RCW 70.105D.060.

Effective date of this Ordert

"

Dated this ;o’w day oﬁ%‘ 1991,

Each person signing this Order éffirmS—that he or shé has the
1
power to bind the party he or she represents to the terms of

this oOrder.

PORT OF SEAT STATE OF WASHINGTON DEPARTMENT
OF ECOLOGY

Lﬁﬁ)

H chael Gallaghe
Toxics Cleanup Program
ﬂlﬂua&diﬁiths ' Northwest Regional Office

D t
L M. R. DINSMORE epartment of Ecology
W0oiporacad ago CHIEF OPERATING OFFICER
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