
 UST SUMMARY OF JH KELLY SITE - 821 Third Avenue, Longview, WA 98632 

 In a pro-active response to notices from local environmental contractors regarding pending 
legislation (such legislation was subsequently outlined in a DOE Memo dated September 13, 1989, 
attached as Exhibit A), JH Kelly, the operator of the site located at 821 Third Avenue in Longview, WA, 
contracted with AcuTest to pressure test its two USTs (One 10,000 gallon for unleaded fuel and One 
4,000 gallon diesel tank, collectively, the “Tanks”) on July 15, 1989.  The results of that testing are 
attached as Exhibit B and reflect that the Tanks passed in all regards and were not leaking.  For 
reference purposes, the Tanks were installed in 1982. 

 Concurrent with the above-described pro-active pressure testing, on August 15, 1989, JH Kelly 
contracted with SRH Environmental Management to perform limited test pit and soil sampling adjacent 
to the Tanks to determine if any of JH Kelly’s fueling activities (e.g., spillage) resulted in contamination. 
The results of that testing were released on September 1, 1989 and are attached as Exhibit C.  The 
report concluded “No concentrations of BTXE were detected in the sample above the detection limit for 
the analytical method.  Based on the results of this investigation…, there is no evidence of substantial 
gasoline contamination in the subsurface environments around the fueling island.” 

 Following the above testing, JH Kelly continued operation of the Tanks on a limited basis, but 
ultimately concluded that they were better served through outside fuel vendors such as Wilcox & Flegel.  
As a result, JH Kelly retained Pacific Northern Environmental (“PNE”) to decommission and remove the 
Tanks and conduct a site assessment concurrent with their removal efforts.  The decommissioning 
commenced on November 13, 1991.  During the excavation and sampling, PNE noted levels of 
hydrocarbons above Washington DOE Method A Clean Up levels.  The DOE was immediately notified of 
potential release, and on the attached letter of November 19, 1991, PNE summarizes the work plan 
adopted to clean up the site (Exhibit D).  This work plan was provided to the DOE.  On November 20, 
1991, JH Kelly received the attached letter (Exhibit E) from Patricia Martin of the DOE acknowledging 
the report by JH Kelly and providing further instructions regarding reporting and clean-up.  Ms. Martin’s 
letter incorrectly characterizes the Tanks as LUSTs, but there is no evidence that the Tanks ever leaked 
and in fact, all the contractors who were active in the decommissioning of the Tanks suggested that any 
contamination most likely originated from overfills at the fueling pumps and/or potential backflows 
from the adjacent slough/dike -- which is not owned by JH Kelly and has historically had recorded levels 
of contamination.  These facts were relayed to DOE on numerous occasions but the agency has 
continued to mislabel the site as a LUST for nearly 25 years.  PNE and JHK completed their work plan for 
the removal of contaminated soil and ground water pumping.  A copy of PNE’s Closure Report dated 
December 1, 1991 is attached as Exhibit F. 

 DOE’s Patricia Martin maintained regular contract with JH Kelly through August 5, 1993, and 
during this period JH Kelly provided sampling reports to DOE from Columbia Analytical Services on 
January 17, 1992 (Exhibit G), June 3, 1992 (Exhibit H) and July 16, 1993 (Exhibit I).  The levels of 
potential contaminants decreased significantly and, in the July 16, 1993 transmittal letter to DOE, JH 
Kelly asked Ms. Martin if the testing could stop.  In a letter dated August 5, 1993 (Exhibit J), Ms. Martin 
advised JH Kelly that the site would be “recorded on the DOE database as a conducted clean-up.”  She 



also advised that a “No Further Action” status could be obtained through a fee-based service headed by 
Dick Heggen at DOE.  JH Kelly promptly contacted Dick Heggen and submitted its $1,000 fee to the DOE.  
Despite submitting a comprehensive Independent Remedial Action Plan Summary (“IRAP”) on August 
16, 1993 (Exhibit K), the only response JH Kelly received from Mr. Heggen and DOE was a cursory two-
sentence fax on August 17, 1993 (presumably drafted even before receipt or review of the materials in 
Exhibit K).  See Exhibit L.  JH Kelly attempted communications with Mr. Heggen and Ms. Martin several 
times over the following year, all to no avail.  No further information was ever supplied by DOE 
regarding our Independent Remedial Action Plan Summary or our request for NFA status. 

 In 1996, the owners of the site were re-financing the property.  The lenders asked about 
potential clean-up activities, and they were provided all of the information included in this summary.  At 
their request, JH Kelly commissioned another set of sampling on April 4, 1996.  A copy of the lab results 
from Columbia Analytical Services is attached as Exhibit M.  These results reflected non-detects for 
gasoline and diesel, though there was a reading of 279 ppb for “Other” in the report.  Because the 
sample was taken during a period of high rains and overflows from a slough adjacent to the property, 
our consultants opined that the “Other” reading may have been impacted by water from the slough 
(which had a long history of contamination).   The results were submitted to the DOE on April 18, 1996.  
Again, there was no response from the DOE.  

 Fast forward ten years, with no follow-up or communication from the DOE.  The site is again 
undergoing a re-finance and change in insurance carriers.  JH Kelly again submits this summary data to 
its lender and carrier, and, out of an abundance of caution, commissions another round of sampling at 
the Tanks monitoring well AND in the adjacent (non-owned) slough/ditch.  The results of that testing are 
dated May 11, 2006 and are attached as Exhibit N.  The lab report reflects non-detects in ALL samples. 
These results were submitted to Bob Warren at DOE on September 28, 2006, along with a cover email 
from Mark Fleischauer of JH Kelly recounting the lengthy history of the site and asking, again, what was 
needed for NFA status.  Mr. Fleischauer received no response to his inquiry and accordingly, re-sent the 
email on October 16, 2006.  See Exhibit O.  On October 17, 2006, Mr. Fleischauer finally heard back from 
Mr. Warren, but rather than commenting on the site history or prior submissions, Mr. Warren simply 
provided a link to the Voluntary Clean-Up Program.  Mr. Fleischauer left follow-up messages with Mr. 
Warren inquiring as to the status of JH Kelly’s IRAP from 1993, but no further information or guidance 
was offered by Mr. Warren regarding these inquiries. 

 Fast forward another six+ years, with no follow-up or communication from the DOE.   On March 
11, 2013, DOE does not contact Mr. Fleischauer or any of the other parties who have attempted to work 
with DOE over the prior 22 years.  Instead, DOE sends that attached Early Notice Letter (Exhibit P) to the 
owners of the site.  The letter properly notes that the site was designated as “Reported Cleaned Up,” 
but then incorrectly indicated that the owners did not enter into Ecology’s Independent Remedial Action 
Plan (which they did). The letter had an ominous tone and was not well received given JH Kelly’s pro-
active efforts over the prior twenty plus years.  Accordingly, JH Kelly’s Mark Fleischauer promptly 
emailed the author of the letter (Scott Rose) See Exhibit Q.  Mr. Rose responded promptly, apologized, 
expressed a desire to “put this one to bed with minimal effort,” and then passed it off to Paul Turner. As 
you can see from the attached email thread (Exhibit R), Mr. Turner promised to look into the matter and 



have something “written up for Scott by Thursday of this week - April 25, 2013.”  We received no further 
communication from Mr. Turner or Mr. Rose.   However, in early January 0f 2014,  we did receive the 
attached letter (Exhibit S) from DOE’s Cris Mathews telling us that Kirsten Alveraz of DOE would be 
conducting a Site Hazard Analysis of the site because our site was on the “Confirmed or Suspected 
Contamination” list.  There was absolutely no mention of any of the prior correspondence.  Mark 
Fleischauer promptly commenced email communication with Chris Mathews (See Exhibit T), but Cris 
ultimately deferred to Mr. Rose and Mr. Turner, both of whom failed to continue or close-out their 
promised communication with JH Kelly in 2013 (as summarized above).   

 Fast forward another two years, and we get the attached letter (Exhibit U) from Kirsten Alvarez 
of the DOE telling us that our site has the second highest hazard ranking and that we’ve been put on the 
bad boys list.  Mr. Fleischauer promptly communicated with Ms. Alvarez.  She admitted to us that she 
was unaware of the prior history or correspondence on the site and that none of it was reviewed as 
part of DOE’s comprehensive SHA process.  Ms. Alvarez was cordial and responsive, but she ultimately 
said she had nothing to do with clean ups or NFAs and pointed us back to VCP as the successor program 
to the IRAP which we so diligently tried to complete in the 1990.  That’s where are today.  You can 
imagine we are quite frustrated with the DOE at this point, and we are extremely upset that you’ve 
chosen to list us a bad player and high risk for the world to see -- even though your own examiners 
acknowledge they didn’t review the entire record before issuing a guilty verdict.  We respectfully ask 
that you act on this matter once and for all.  Please remove us from your list, and issue a formal NFA 
letter.  To get the ball rolling, we have attached another set of recent independent sampling from both 
the monitoring well AND the adjacent slough/dike (which again, is not part of the property).  See Exhibit 
V.  For the record, again, non-detects on all counts. 
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