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IN THE SUPERIOR COURT OF THB STATE OF WASHINGTON

IN AND FOR THE COUNTY OF ISLAND

STATE OF WASHINGTON,
DEPARTMENT OF ECOLOGY,

i)
[
Plaintiff,
v.
MILTON A. WOODS,

Defendant.
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. zuTREDUETTZM

A <n entering i1nto this Consent Cecree (Decree), the

3i mutual objective of the Washington State Department of tcolegy
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(Ecology) and Mr.

Milton A. Woods (Defendant), is to provide

for reimbursement for costs incurred by Ecoloéy in remediating

release or threatened release of hazardous substances at the

Cornet Bay Marina site.

B.. The ccm?lainc in this action is beinq filed

simultaneously with this Decree.

An answer has not been

filed, and there has not heen a trial on any issue of fact or

law in this casa.

The parties wish to resolve tha issues

raised by Ecology’s complaint and agree that settlement of

these matters without litigation is reasonable and in the

publlc interest and that entry of this Decree is the most

appropriate means of resolv;ng these matters.

C. In signing this Decrea, the Defendant agrees to its

entry and agrees to be bound by 1ts terms.

D. The court is fully advxsed of the reasons for entry

of this Dacrae, and qood cause havinq been shown: IT IS

HEREBY ORDERED, ADJUDGED, AND DEQREED &S FOLLOWS:

1z, o L

g

A. This court has Jurisdiction over the subject matter

and personal Jurlsdictlon over tha paxties pursuant to the

Model Toxics Control Act (ch. 70.105D RCW),
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. laid in Island County, wWashington, the location of the

1 property at issue.

B. Authoricy is conferred upon the Washington State
Attorney General by RCW 70.105D.040(4)(a) to agree to a
settlement with any pctentially liable person if, after public
notice and hearing, Ecology finds the §roposad settlement

would lead to a more expeditious cleanup of hazardous

| substances in compliance with cleanup standards under RCW

70.105D.030(2)(d). RCW 70.105D.040(4) (b) requires that such
a settlement be entered as a consent decree issued by a court
of competent jurisdiction.

C.  On the basis of the testing and analysis described
in the statement of Facts, Section V, and Ecology files and
records, Ecology has datetﬁined that a2 release of hazardous
substances has occurred at the site.

D. Ecology has determined that the Defendant is a

potentially liable person for the site pursuant to RCW

.70.105D.040. The Defendant has been given notice of Ecology’s

determination, and has had opportunity to commeht thereon.
E. = The Defendant has applied to Ecology for financial
assistance under WAC 173-340-560. Based on the Defendant’s
application, Ecology has determined the Defendant is eligible
for mixed funding. ‘Ecology has also determined that making
available mixed funding under the circumstances described in
Section V of this Dacree will achieve a more expeditious or
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't enhanced cleanup than would otherwise occur and “ill prevent

'lndlract costs 1ncurrad by Ecology under this Consent Decree.

CONSENT nsgnzs g

(

cr oitigate unfalr economic nardship.

F. Enterinq this Decree will result in a more

| expeditious cleanup of the site and is appropriate. given the

use of mixed funding at thae site.

G. The actions to be taken pursuant to this Decree are
necessary té'prctect the public health;“welfare and the
environment. |

| III. PARTIES BoUND
This Decree shall apply to and bé bindinq upon
Mr. Milton A. Woods and his mar;tal communxty and Ecology and
tnexr successors and assigns. Tha undarsaned rapresentative
of each party herehy certifies that ha/sha xs fully authorzzed/
to enter into tn;s Decree and to execute and 1aqa11y bind sucn‘
party toc comply with the Decree. Tha parties agrea to under-
take all actions required by the terms and“conditioné of this

Decree and tha Defendant agrees not to contest state 3urls~

diction reqardinq this Decree. No change in ownarsh1p or

corporate status shall alter tha responsxbxllty of the

' Defendant under this Decree.

v. gzt:gxzzggs

A. *Site" refers to thae property and busxness located

at 5191 N. Canat Bay Road, Oak Harbor, Waah;ngton.

B. “Remed;al action costs“ rsfar to all dire¢t and

OFFICE OF THE ATTORNEY GENERAL
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Such costs include, zut are not limited to, work rerformed by
Ecology or its contractors for lnvestigations, remedial

actions, and order preparation, negotiations, oversight, and

administration.

c. "Days" refers to calendar days unless specified
ctharwise;- |

D.  "Parties" refers to the Department of Ecology and

Mr. Milton A. Woods and his marital community.

E. The definitions set forth in ch. 70.105D RCW a-d

<ch, 173-340 WAC shall control the meanings of the terms used

in this Decrea.
V. STATEMENT OF FACTS
Ecolegy makes the fdllowing findings of fact:
A. Site Locatjon and Status

The Cornet Bay Marina site is located at 5191 N. Cornet

Bay Road, Oak Harbor, WA 98277. The site is currently
operating as a convenience store, marina, and fueling station

for boats. The site contains a 12,000 gallon tank enclosed in

an underground reinforced concrete vault. Other structures,cn"
site include the convenience store, a storage shed, two above
ground waste oil tanks, and fha boat harbor.

B. Facilitv History and Operations

This site has been in operation since the mid 1960’s.

Mr. Milton A. Woeds, d/b/a the Cornet Bay Marina Company, has

owned and cperated the site since 1973. There were four | *
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- underground storage tanks 1N usa from che mid 1960's through

;?ebruary'1989.‘ -iree of the tanks contained gasoline and one

of the tanks contained diesel. A petroleum seepage appeared

in the bay during January 1989, and the tanks were

subsequently pumped, until an investigation could be conducted

to determine the source.
March 1990,

c. via

These four tanks were removed in

ve

Roxbury Construction Corporation conducted a site

assessment by taking soil samples at the site in April 1989,

and found petroleum contamination in the soil was as high as

2396.94 ppm TPH. Technical Services Inc. removed the four

tanks in March 1990, but there is no'documeptgtion of soil

sampliné'having been conductad at that time. These tanks were

replaced with one 12,000 gallon tank enclosed in an

underground reinforced concrete vault (installation from

September through November 1990). This tank is a double

compartment tank which holds 9000 gallons gasoline and 3000

gallons diesal.

An Ecology inspaector responded to a complaint by

inspecting the site on Septeﬁhdr 9, 1990 and obsarved piles of

diesal contaminétad‘soil.

The inspector also obsarved raw

diesel in the vault excavation, with a pump that had been

‘pumpihq it out into a ditch along the road. On October 30,

1990 an Ecology inspector sampled the roadside ditch with .
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1 results of 490 ppm IPH as dieseli in the soil. another sample
2 was collected under tne waste oil -ank area with results oo

3. =3,100 ppm TPH in the soil. 7

4. Welch Enterprises conducted a site assessment and

5ﬁ prepared a report with findinqs during Decémber 1990. This

5ﬁ report also indicates petfoleum releases at the site.

71l Groundwater contamination was identified on-site with levels

8y as high as: 10,100 ppm TPH as gasoline; 233.2 ppm benzene;‘

91 and 1174 ppm Xylenes.

10 VI. WORK 70 BE PERFORMED
1| A.  Scope of Work
12 Ecology shall direct the remedial action at the site

13|| according to the followinq'scopa of work:

14 1. Evaluate the existing data from previous

15|} environmental investigations and other information pertinent
153-to the site.

17i 2. Conduct a Re$§d1a1 Investigation/Feasibi;ity Study
18#f (RI/FS) in accordance with the requirements of WAC

191} 173-340~450(5) in o:dai tc assess the extent and degree of
20)| soil and groundwater contamination.

21 | . 3. Once the RI/FS is complete&, a cleanup action wil;
22 be selected in aéccrdanea with WAC 173-340~360L The cleanup
23| action shall include at a minimum: protection of human héalth

24| and the envifonment, compliance with cleanup standards,

28
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11 cempliance with applicable state and Za2deral laws and

2 provisions fcr compliance monitoring.

3 X rha.CLaanup Action.Plan will be made available for
4!'public review and comment in accordance with WAC 173-340-600
5; prior to finalizinq a cleanup action plan,

s; 5. Tha‘site‘clagnup aﬁd monitoring will be‘desiqned.

7§ constructéd, and'cparatéd in a manner which_is consistent with
3; the final cleanup action plan. |

9{ 6. All observarvions, conditions, and resul;s will be

10; documented in a final report with at 1aast fcur copies, one

111l for tha Défendént.and three for Ecology.

12 '~ B. . Resource Limitations
13 1. Thé obliéations underfaken by Ecology pursuant to (M
{4 this Decréa neéd not be met unless sufficient funds are |

1% availablerta Ecology to meet those obligations. Ecology has

16 discrétion to dedidehwnathai funds available te it will be

17|l used for remedial acticn at this site, or for some other

18 pgrposaQ Such éxercié§ of discretian by Ecology shall not be

19 'éuhiect to.judicial feview except as may be allowed by law.

20 a2, The parﬁies may determine in the futnré that it

21 {i would be more éxpeditious‘for Defendant instead of Ecology to
22| perfornm sdme<of the tasks identified in this section. In that.
23]l event, Datendang may requa#ﬁ that Ecology agree to amgnd this
24 .Decrea td_allow Dafenﬁant to perform such work. Detendant's

28 faquest shall be in writing and directéd to Ecoloqgy’s project

28
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» manager. £ Eco.agy cIncurs that cerrcrmance by the Defendant

instead of Ecolcgy .s appropriace, zhe parties may request

| that the court amend this Decree as provided in Section XII

| below.

VII. N oo ATO
The project coordinator for Ecology is:

Annette Petrie (206) 649-7257

Department of Ecology

Northwest Regional Office

3190 ~ 160th Avenue S.E.

Bellevue, WA 98008-5452
Tha project coordinator shall be responsible for overseeing
the implementation of this Decree. To the maximum extent
possible, communications batween Ecology and the Defendant,
and all documents, including reports, approvals, and other
correspondence concerning the activities performed pursuant to
the terms and conditions of this Decree, shall be directed
through the project coordinater. Should Ecology change
project coordinator, written notification shall be provided by
Ecology at least ten (10) calendar days prior to the change.

VIII. REIMBURSEMENT OF ECOLQGY’S COSTS

1. Ecology has determined that the Defendant is

eligible for mixed funding. The Defendant agrees to reimburse

Ecology fo: the costs Ecology incurs in remediating the
reieasa and/or threatened release of hazar&ousrsubstances at
the site, including future monitoring (if any), up to a
maximum dollar amount of fifty thousand dollars ($50,000)
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‘ncluding interest I applicaple. In the event I¢oloagy .ncurs
remedial action costs exceeding $30,000, payment I such <osts
snall be satisfied by use of funds from the Toxics Contrel

Account.

2. Payment of Ecology’s remedial action costs shall be

| due on the first (1lst) of each calendar month commencing upen.

receipt of billing from Ecology. Ecology shall provide the
Defendant itemized quarterly statements describing the
remedial action costs incurred at tha site.

3. During the reimbursement period, the Defendant

agrees to make monthly payments of not less than four hundred

{$400.00) dollars. Tha Datehdant shall be notified in writing
when its obligation to reimburse Ecology under this Decree has(u
been satisfied.

4. Monthly payments not received by Ecology within
thirty (30) days of the date due shall be considered late
payments and bear interest at a rate of one percent (1%) per
month, or fracﬁion tharaaf,

5. Ecoioqy's determination regarding mixed funding
applies only to the Defendant and is not transferable. In the
event the Datendant'sells; assigns, or otherwise transfers any
or all interest in the site while this Decree'is in effect,
the new owner may be liable for remedial action costs incurred
by Ecology at the site. If the Defendant salls, assigns, or
otherwise transfers its interest in the site while thisADecree(
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i1s in effect, z:e remedial acrticn costs incurred by Ecology up

: L0 the date of such sale, assignment, =r transtfer snall,

subject to paragraph 1 above, tecome iomediately due and

payable regardless of whether the payment periocd described in

| paragraph 3 above has commenced. Unless the immediate payment

required under this -paragraph fully satisfies the Defendant’s

obligation under Section VIIZI, paragraph i of this Decrea, the

‘Defendant shall remaxn liable for paymant of Ecology’s future

remedial actlcn cests at the site according to the terms of
this agreement.

6. .The Defendant consents to the immediate filing of a
special lien in the amount of fifty thousand dollars ($50,000)
on tha property located at 5191 North Cornet Bay Road, Oak
Harbor, Washington to secure the Defendant'’s pértormanca_under
this Decree. Once the Derendant's'obligation to reimburse

Ecology under this Decrea has been satisfied, the Defendant

may request in writing that Ecology file a lien termlnatlon

statement with the court.

7. The Defendant agrees that if it fails to fully

reimburse Ecology for its share of remedial action costs or

refuses to make the monthly payments required under this
Decree after receiving thirty (30) days written demand,
Ecology may pursue any means authorized by 1aw‘including but
not limited to foreclosure of its lien to satisfy the
Defendant’s obligation under this Decree.' If foreclosure of

CONSENT DECREE -11l- :
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the lien occurs nut =ails to satisfy the Defendant’s
cbliqanion'undér this aecrée, <he befend;nt shall remain
tiable to reimburse Ecolegy for any ocutstanding balance owing.
Fcreclcéhre'proceedings will be in accordance with all
applicable Washiﬁqton State laws and regulations,
IX. AQCESS
Ecology or any Ecology authcfized representative or
contractor hired by Ecology, shall have the authority tb-enter
and freely move about the sxte at all reasconable times f4r the
purposes of perfcrman remedlal action at the site.
x-',IBAHSEBBEHQE_QEMBBQBEBIX

_ A. 'No‘voluntary-convayaﬁée or relingquishment of ‘

Defendant’s titlae, éasamant{ 1easahold,.orlother interest in (

any portion of the site shall be consummated without provision

for continued performance of all of Defendant’s obligations

under this Decree. If an involuntary conveyance or
relinquishmant-df such interest occurs, the Da:ehdaht sﬁall,
if possibla, giva pfior wfitﬁan notice ot_;his Decree to the
transfarea. |

B, Within 90 days of entry of this Decree, the
Detandant shall record a rastrzctiva covenant in the title
records to that portion or the szta ovar whxch Defendant helds
fee title. The restrxctxve covenant shall state that a
Consent Decree entared in the above-captzoned proceedlnq

imposes certain restrictions on the use and improvement of the .
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- site, and that said restriztions run with the iand. “ithin 0

© days of filing the restrictive covenant wWith the -sland Csunuy

Auditor, the Defendant snall forward a copy of the notice to
Ecology. |
XI. 2ISPUTE RESOLUTION

The Defendant méy request Ecology to resolve disputes
which may arise during the implementation of this Consent
Déaree. ‘Such request shall ke in writing and directed to the
Ecology signatory of this Consent éecree. Ecology resolution
of the dispute shall be binding and final. The Defendant is
not relieved of any requirement of this Caonsent Decree during
the pendency of the dxspute and remains responsible for timely

compliance thh the tarms of the Consent Decree unless

_otherw153 provxded_by Ecoloqy‘ln writing.

XII. AMENDMENT OF CONSENT DEGREE

Any Amendment to this Decree must be in writing and
signed by the parties. Such amendnent shall becbme effective
when entered by the ﬁourt.

XIIT. INDEMNIFICATION
The Defendant agrees to indemnify and save and hold the

State of Washington, its employees, and agents harmless from

~any and all claims or causes of action for death or injuries

to persons or for loss or daﬁags to property arising from or
on account of acts or omissions of the Defendant, its
officers, employees, agents, or contractors in entering into
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1 and iopiementinz tais Decree: sravided. however. that the

2 :efendant snal;.ﬂct -ademniry

H

ne 3tate cz Washingtcen nor save
3. nor nald *-s eﬁnxovees and aqents narmxess :*om any claims or
4. causes of act:cn Erougne by tulrd parties arising cut ¢t the
5J negl;qent agts or cnzssxons of the State of Washington, cr the
SH employees or agents of the state, Ln melementlnq the
7 actlvxtles pursuanc to this Decree.
KR 42 wwmg_u
9” ncoloqy shall be the lead for publxc notice and
'15- partlc;patlon at the site. If, requested, Ecolcgy shall allow
11I the Defendant to review fact shaets, press releases, and
12 puhllc notlces prior to xssuance.
13 - xv. mmmm_gr_ms_mm
14 The provxsxons of this Decree shall ba deemed satisfied
18] upon wrltten notlflcatxon from Ecolcqy to the Defendant that
16 || remedial actlcn is complete and that the reimbursable costs
17 anurred hy Ecology Ln parfarmxng remed1a1 actlona at the site
18 have been rexmhursed in acccrdance wlth the terns of this
18 || Decrea. | : “ i ” | ‘ |
20 o xvr EFFECTIVE DATE
21 " This Decree is arfactzve upon the date ;t is entered by
22 gtha court.
23 ~ xviII Wm_;m_aur_gm |
24' This Secree will be subject to public notica and comment
28 under RCW 70. 1050 040(4)(a) Ecology reserves the right to
26 ' - |
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withdraw or withhold i3 consent “2 the proposed Iinal Zecree
as the comments received by Ecology disclose racts ar
censiderations wnich indicaté that the proposed Decree is
inappropriate, .aproper, or inadequate.

If the court withholds or with&raws its censent, this
Decree sha;l be null and void at the option of any party and
the accompanying complaint shall be dismissed without cause
and without prejudice. In such an event, no parﬁy'shall'be
boundrby the requirements of this Decree.

'SIGNED by the parties who alsc hereby waive further
notice of presentation for entry by tha Court.

STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY

N

At

By. ¢ A PTG e HY_QM ;/ \';Z’M

MILTON A. WOODS CAROL FLESKES
Oowner and Operator Program Manager
Cornet Bay Marina ' Toxics Cleanup Program

Department of Ecology

Date i,\ ' “.'\ 3 - . - L .‘-;‘-h"""- Data ('ngq-/qa-— .

STATE OF WASHINGTON
OFFICE OF ATTORNEY GENERAL

Date :ééﬂ&ﬁ%/éEQ

r WSBA #6535
Yy General
Attorneys for State of Washington
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This JECREZ 1s approved and IT IS SO ORDERED <his

s

/,2}“ day of 9@%, '.993,
5/ A R@ﬂ € Hancock
SUPERIOR COURT JUDGE ‘

154 woods.cad
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