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JUDICIAL ADMINISTRATION
STATE OF WASHINGTON
KING COUNTY SUPERIOR COURT
STATE OF WASHINGTON, NO. 16-2-29584-3 SEA
DEPARTMENT OF ECOLOGY, | |
AMENDMENT NO. 1 TO PROSPECTIVE
Plaintitf, PURCHASER CONSENT DECREE
Y.
MOUNT BAKER HOUSING
ASSOCIATION,
Defendant.
INTRODUCTION

A, A Prospective Purchaser Consent Decree (Deciee) was entered by this Court on
Decernber B, 2016, The Deeree is a negotiated settlement between the State of Washington,
Department of Ecology (Ecology) and Mount Baker Housing Association (MBHA), entered
pursumzttoRCW 791051304{)(5} to (1) prospectively resolve the potential Habilify of MBHA |
for contamination at the Momnt Baker Properties Site (Site) arising from a release(s) or
threatened release(s) of hazardous substances, in advance -of MBHA purchasing an ownership |
interest in the S.iié, and (2) facilitate the cleanup of the Site for redevelopment and reuse as -
transit-oriented affordable housing. _

B, Under the Mode] Toxics Control Act, funds approprated from the State Toxics

Control Account may be used for, among other things, “Public funding to assist prospective
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purchasers to pay for {he Costs of remedial action in compliance with clean-up standards under |

I RCW 70.105D:030{2)(e).” provided (1) the siie at issue is Jocated within a redevelopment

opportunity zone designated under RCW 70.10512,150; (2 the amount and terms of the funding
are established under a settlemént entered into under RCW 70.105D.040(5) (i.e., a prospective
purchaser consent decree); and (3) the Ecology director bas found the funding meets any
additional criteria established in rtule by the department, will achieve a smEstantially
more -expeditious or enhanced cleanup than would otherwise occur, and will provide a public
benefit i addition to cleanup commensurate with the scope of the public funding,
RCW 70.105D.070(3)q).

C. The Decree requires that “MBHA shall use all best efforts to seek and obtain |
Additional Funding for additional remedial actions at the Site,” which “may include working in
cooperation and in partnership with Beology to obtajn Public Fuads . . . .” Decree, Section VLC, -
“Public Funds™ we defined under the Decree to be “public funding provided by Ecology as -
specified in this Decree and as described in REW 70,105D.070(g) [sic].” Decree, Section TV.E.
The Decree anticipates that “The Parties intend 10 amend this Decree ., . . for the possible future
provision of Public Funds pursuant to RCW 70,105D.070(g) [sic].” Decree, Section VI.C; see

also Decree, Section LA (“The parties may . . . amend this Decree in the future to provide for

Public Funds pursuant 1o RCW 70.105D.070(g) {sie]™).

D. 7 This amendment { Amendment)-isto provide for the provision of Public Funds in
the amount of $400,000 to MBHA, together with the uiilization of such funds by MBHA, upder -
the terms of RCW 70,105D.070(3)(q) and s specified below,

AMENDMENT T0O CONSENT DECREE

Based on the foregoing, and pursuant to the provisions of Section XVI (Amendment of

Decree). the Parties stipulate and agree that the Decreé should be amended with the fallowing

additional determinations and conditions, as follows:

A. All terms of the Deeree remain in effect unless expressly amended herein.
AMENDMENT NO. | TO PROSPECTIVE 2 ATTORNEY GENERAL OF WASHEING TON
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B. In addition to the determinations in Section II (Jurisdiction), the following |

determinations are made with respect to the criterts in RCW 70.105D.070(3)(q):
1. With respect to the eriterion of RCW 70.105D.070(3)(g)(1}, on February 7,

2017, by City of Seattle Resolution (Res) 31731, the Seattle City Council established the

Mount Baker McClellan Street Redevelopment Opportunity Zone pursuant to

RCW 70,105D.150(1). A true and correct copy of City of Seatile Resolution (Res) 31731

is attached as Exhibit 1 to this Amendment. The Site is Iocated within the Mount Baker .

McClellan Street Redevelopment Oppertunity Zone.
2. With respect to the criterion of RCW 70,105D.070(3){g)11), this Decree

constitutes 2 settlement pursoant to RCW 70.105.040(5) {i.e., a prospective purchaser

consent decree) that establishes the amount and terms of public funding under

RCW 70.105D.070(3)q).

3. Withrespectto the criteria of RCW 70,105D.070(3)(q)(iii), the Director of

Ecology has found that the provision of $400.,000 in Public Funds to MBHA wills
(1) achieve a substantially more expeditious or enhanced cleanup than would occur
without the Public Funds; and (2) provide public benefits in addition to the cleanup that
are commensurate with the scope of the Public Funds. As of the daie of this Amendment,

Ecoelogy has not established additional criteria in rule perfaining to-the provision of public

-funding under RCW 70.105D.070(3)(q). A true and correct copy of the: Directar’s

findings is attached as Exhibit 2 to this Amendment.

C. Based on the above determinations, ‘and as authorized by RCW
70.105D.070(3)(q), Ecology is providing $400.000 in Public Funds to MBHA to wundertake
remedial actions at the Site, subject to the following conditions:

1. MBHA shall utilize the Public Funds provided through fhis Amendment
solely for the tasks and in accordance with the schedule identified in the Public Funding

Scope of Work and Schedule attached as Exhibit 3 to this Amendment, The Public Funds
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provided through this Amex_}dmeﬁi may only be applied to costs invoiced to MBHA after -
the date of this Ainendmexlt'. No more thari $28,000 may be applied to invoices relating
10 work performed priar fo- the execution date of this Amendment.

2. MBHA shail retain the Public Funds provided through this Amendment

subject to the conditions of Section VLD of the Decree, MBHA tnay, at its election,

establish an additional dedicated and segregatéd account in which to salely hold the

Public Funds provided through this Amendment.

3. iIn providing monthly Progreéss Reports as required under Section XII
(Progress Reports) of the Decree, including in addressing the items identified in A, B, C,
D, and F of Section XII, MBHA shall include, in a raanner that is readily identifiable,
information specific to the tasks and schedule of Exhibit 3 and the Public Funds provided
through this Amendmeni, With respect to the Public Funds provided. through this
Amendment, MBHA shall also include in the monthly Progress Reports monthly and
cumulative estimates of the funds expended by MBHA against the $400,000 1ol of |
Public Funds provided through this Amendment, together with a projection of the funds
expected to be expended in the forthcoming month. The estimate of funds expended
shall include al;y.‘ invoices and expense proofs submitted for payment by MBHA s outside
technical consultant(s).

e 4. If any portion of the Public Funds provided through this Amendment are

not expended by MBHA upon the completion of the tasks and/or conclusion of the
schedule identiﬁed in Exhibit 3, MBHA shall identtfy the unspert{ amount {o Ecolo_gy' ne

later than in conjunction with {ts next-scheduled accounting tnder Section VI.D of the
Decree. MBHA shall promptly return any unspent amount to Ecology. unless Ecology
provides written approval for the unspent funds to be used to assist with remedial actions "
beyond those specified in Exhibit 3, or beyond the schedule in Exhibit 3. In such case:

{1) the remedial actions and timeframe shall be specified in Ecology’s writien approval, |
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with the unspent funds 1o be applied solely loward completing such specified actions

within such timeframe; and (2) conditions 2 and 3 above shall continve to apply fo such

funds until they are exhausted.

3. If, in complying with Section VI.C of the Decree, MBHA obtains

Additional Funding that exceeds the cost of implementing a final cleanup action
(including, as applicable, the cosls of post-construction operation and mainieriance,

meintainipg institutional controls, providing fmancial assurance, and/or providing for

contingency), Ecology reserves the right to seek reimbursement of all or part of the

Public Funds provided through this Amendment from such excess Additional Funding,

STATE OF WASHINGTON ROBERT W,  FERGUSON
L ECOLOGY Attorney General

Jammes J. Pendowski - Andrew A. Fitz, WSBA #22169
Program Manager Senior Counsel
Toxics Cleanup Program (360) 586-6752

{360) 407-7177

Date: Lg i@' ,h:!f Date: :*-"/r ‘?‘/Z /7

MOUNT BAKER HOUSING ASSOCIATION

Mike Rooney -
Executive Director

(206) 725-4152 _ 2_
ENTERED this____dayof __

-HH)G’E:‘COI\&MI@}ONERV f
King Coumy Superior Court
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RESOLUTION 31731




SEATTLE CITY COUNCIL

Legislative Summary

Res 31734
Record No: Res 31731  Type: Resilion{Res) - Status; Adopted
Verslon: i Ored ot ' in Controf: Gty Clerk

Fila Crpatod; 01/08/2017
Final Action; 02/10/2017

Tithe: A RESOLUTION designating the Mount Beker MeClellan Street Redevelopment
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support of such designation,

Date

Notes: Flled with Clty Cleri: 2102017
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Veto Overridden:
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1 City Clerk 01M7/2017. sentfor raview Coyngl
Fresident's Office
Adflen Text:  The Resolulion {Res) was sent for-review, 1o the Councl Presldents Office
Notes: '
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_ Comimnltiee '
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Michelle Chen .
OPCD Mounl Baker MeClelan Sirest Redevelopment Opportunity Zone RES
Dig :

CITY OF SEATTLE

RESOLUTION 01731

A RESOLUTION designating the Mount Baker MoClellan Street Redevelopment Opportunity
Zone pursuant to RCW 70.105D.150(1) and making findings in support of such
designation,

| WHEREAS, The City of Seattie’s Housing Affordability and Livability Agenda report found

that Seattle is expetiencing “a housing affordability crisis unlike any Seattle has
experienced since the Second World War” and affordable housing is one of the most

significant ahailangcs facing Seattle; and

WHEREAS, the Mayor set out an ambitious goal to create 50,000 new units of housing over the

next 10 years, comprised of 30,000 market rate units and 20,000 affordable units; and
WHEREAS, Mount Baker Housing Association (MBHA]) is a 501{c)(3) non-profit housing

_iarovider and developer with plans 1o build affordable and market rate housing consistent

with the City’s goals for more housing choices and transit-oriented development in the

Mount Baker urban village; and

| WHEREAS, the Washington State Legislature has provided new tools 1o encourage and fimd the

development of brownfield properties under the state’s cleadup law, the Model Toxics

Conml Act,chapter 70’] GSD RCW; and F B PPN

i WHEREAS, one of the new tools provided by the Legislature under RCW 70.105D,150(1)

authorizes local governments to designate geographic areas within their jurisdiction as
Redevelopment Opportunity Zones (ROZ) if the zone meets applicable criteria; and
WIHEREAS, a designated ROZ authorizes praperty owners within the ROZ to apply for and

receive grant monies from the Washington State Department of Beology's.(“Ecology™

Fomplare fost reviseed Degssobicr 1, 3018 !
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1 OPCD Moyt Baker MeClehian Styeet Redeveiopment Opportunity Zone RES
1 Din )

State Toxics Fund for investigation #nd cleanup of brownfield properties (contaminated,

underutilized properties); and

WHEREAS, Ecology has se{ aside and requested funding te provide to MBHA to implement

environmental cleanup and redevelopment of brownfield propertics within the ROZ; and

WHEREAS, MBHA requests that The City of Seattle designate & Mount Baker MoClellan Street

ROZ consisting of certain parcels (collectively “the Parcels™), located northeast and
sputheast of the Marfin Duther King Junior Way South and South MeClellan Street
intersection in the Mount Baker neighborhood; such parcels are fully described in the

map of the ares that is atfached as Attachment A to this resolution; and

: WHERB_AS, muore than 50 percent of the properties to be included in the ROZ are previously

developed and now vacant underutilized properties where reuse objectives are hindered
by the relcase or threatened release of hazardous substances apparently originating from
nearby dry cleaner operations and historic gasoline service stations that will require

rémedial action under the Model Toxics Control Act, chapter 70,1050 RCW; and

| WHEREAS, the soil and groundwater contamination ocevrred on the Parcels many years ago,

and without MBHA stepping forward to cleamup and redevelop the Parcels, the

' WHEREAS, MBHA, the sole owner of the Parcels, has consented in wriling to have the Parcels

inciuded in the ROZ; and
WHEREAS, MBHA is proposing to build approximately 150 units of affordable housing once
the hazardous substances located within the proposed ROZ -are remediated ‘per the Model

Toxics Control Act, chapter 70.105D RCW, and

jou ]

Terglate tnst rovisid Deeethee §, 16
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WHEREAS, the Parcels are designated f§r cqmmérciai_/mixad use on the Future Land Use Map
and such use is supported by the City’s planning documents, including but not limited to,
the North Rainier Neighborhood Plan, the Seattle 2035 Comprehensive Plan, the
MeCleilan Town Center Developnient Strategy, the Mount Baker Station Area Analysis,
Mount Baker Urban Design Framework, and the Accessible Mount Baker plan, all of
which contain numerous provisions supporting the type of redevelopment proposed by

MBHA. and

| WHEREAS, the Mount Baker McClellan Sireet ROZ will be located within three blocks of the

Mount Baker light rail station and’pfovidf: transit-oriented development; and
WHEREAS, establishment of the Mount Baker McClellan Street ROZ, will encourage, foster,
and allow the cleanup and redevelopment of brownfield properties for affordable housing
in the heart of Mount Baker, one of Seattle’s most racially and economically diverse
neighborhoods, furthering the City’s goals for equitable development; and
WHEREAS, the proposed Mownt Baker McClellan Street ROZ meets the criteria in RCW
70.105D,150(1); NOW, THEREFORE,
BE I'T RESOLVED BY THE CITY COUNCIL OF THE CITY OF SEATTLE, THE
MAYOR CONCU’RRING, THAT:
| Section 1. The Council finds that;
(8) At least 50 percent of the upland properties in the Redevelopment Opportunity
Zone designated in Section 2 of this resolution are brownfield properties;
() The upland portions of the Redevelopment Opportimity Zone designated in

Section 2 are comprised entirely of pareels of property whose owner has provided consent in

| writing to have their property included within the zone;

Fonapleic toviravived Detembar 1, 301 N 3
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| the cleanup of the brownfield properties in the Redevelopment QOpportunity Zone designated in

| Section 2 of this reselution in planning efforts for the area in which the properties are located.

!

; grﬂcn Mount Beker MeClellan Streat Redevelopmen) Opportunity Zone RES
(c)  The cleanup of the brownfield properties in the Redevelopment Opportunity Zone |
designated in Section 2 will be integrated with planning for future uses of the properties and is
consistent with the City’s “Seatile 2035 Comprehensive Plan™; and

{4y  The properties within the Redevelopment Opportunﬁy Zone designated in Section
| 2 I_i‘e within the incorporated area of Tﬁe City of Seattle,

Section 2. The area depicted in Attachment A to this resolution is designated as the
Mount Baker M¢Clellan Street Redevelopment Opportunity Zone pursuant to RCW
170.105D.150(1),

Section 3. The Office of Planning and Community Development 18 directed to consider

TFrsupfare st reviver! Drcenber {, 200 4
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f}‘:& - = '
Adopted by the City Council the (} day.of _ @?f (}Mﬁ%\ 2017,

and signed by me in open session in authentication of its adoption this lﬁ“ dey of

_@?ﬁ_{@{ _&E- | L2017, |

President ___ofthe City Council

The Mayor concurred the / o fﬁay of [/:;Q LA 2017,

Réwaw A

{(Seal) .

Attachments:

| Attachment A; Area Map of Mount Baker McClelian Street Redevelopment Opportunity Zone

Tewspinte vCreried December 8, I054 ) } 5
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EXHIBIT 2
DIRECTOR’S FINDINGS

Under RCW 70.105D.070(3)(q), monies appropriated from the State Toxics Contro)
Account may be provided as public funding to assist prospective purchasers with the
costs of remedial action associated with brownfields properties if, among other criteriz,
the Director of the Depamnent of Ecology finds that the funding: (1) meets any
additional criteria established in rule by the department; (2} will achieve a substantially
more expeditious or erhanéed cleanup than would otherwise ocout; and (3) will provide a
public benefit in addition to cleanup commensurate with the scope of the public ﬁmd mng.

1 hereby make the following findings with respect to providing $400,000 in public
funding to the Mount Baker Housing Association (MBHA) through an amendment to the
Prospective Purchaser Consent Decree (PPCD) entered in Department of Ecology v.
Mournt Baker Housing Association, No. 16-2-29584-3 SEA (King Cty. Super. Ct. Dec. 8,
2016):

. As.ofthe date of these fi ndings Ecalogy has not established additional criteria in
rule pmtammg to the provision of public funding under RCW 70.105D.070(3){q).
There is thus no finding to be made in this regard,

2. 1find that providing the funding will achieve a substantially more expeditious or
enhanced cleamp than would otherwise ocour, MBHA is a private, non-profit
corporation that develops affordable housing in southeast Seattle, MBHA entered
the PPCD with knowledge it wonld have to generate new, additional funding in
order th complete the near-term remedial actions rgquired by the PPCD and a
final oleanup action that, under the terms of the PPCD, must be completed at the
Mount Baker Properties. Site (Site) before MBHA can redevelop properties within
the Site. The terms of the PPCD provide that such additiona! remedial actions are
contingent upon MBHA “obtaining or baving sufficient Additional Funding” and
require MBHA to “use all best efforis to seek and obtain Additional Funding.”
See PPCI at 1112 (Sections VLB, C). The currently identified potential sources

..of these additional funds inelude obtaining insurance policy coverage payments
and settlement funds from other potentially liable persons. Id. at § (Section 1V.G}.
Providing $400,000 in public funding to MBHA will substantially advance
MBHA"s work in completing the remedial investigation/feasibility study currently
required by the PPCD and allow it to leverage its existing and futwre resources
loward obtrining addifional funds and completing & final cleanup of the Site.

I find thet providing the funding will provide & public benefit in additionto
cleanup commensurate with the seope of the public funding. The Mount Baker
neighborhood {x one of Seattle’s most economically and culturally diverse
neighborhioods. The properties within the Site aré currently underutilized, being
occupied by, among other things, a vacant dry cleaning operation and a vacant
gas/service station, MBHAs proposed redevelopment involves praviding
approximately 150 new affordable housing units on these properfies, The

Lo



proposed new affordable honsing units will address a well-documented critical
need for such housing in Seattle. See, e.g., Seattle Housing Affordability and
Livability Agenda Advisory Committee, Finad Advisory Commiltee
Recommendations to Mayor Edward B, Murray and the Seuttfe City Conncil (July
13, 2015). Further, the proposed redevelopment is expected to encourage
additional sustainable, transit-oriented development near the Mount Baker Light
Ratl Station, which is located in the viclnity of the proposed redevelopment site.

DATED this_ 4] ﬂ; day of Egb LA Eg*—*—*“‘ 2017,
’%’@‘&@&//M ———

MAJA D. BELLON, Direcior
Washington State Depariment of Ecology




EXHIBIT 3

PUBLIC FUNDING SCOPE OF WORK AND SCHEDULE

outlines the goals, scope, exploration

Estimuted
Schedule Activity Deliversbles Expenditures
_ by MIBHA
June-December | Data Review. MBHA will review | Diiagrams and maps for | No Eligible
2016 | previous environmental repoits development of Cost
‘ including resutis from fall 2016 { concephual site model
MeClellan Parcels site characterization | and RI work plain,
funded by U.S. Environmental -
Protection Agency (EPA) Brownficlds
1 Program to design the proposed RYFS,
January-March | Draft RI Work Plan, MBHA will | Draft RT work plan ; $50,000
2017 prepare a Draft RI/FS Work Plan that | report Costs Eligible

as described in

July-201

| Obtain permits fmx City-of Seattle
| for drilling and sampling in rights-of-
way,

Page 1 of 2

Permits obtained.

locations, sampling, chemical testing First |
rationale, analytical methods, ficld Amendment |
screening procedures, and quality to Prospective
assurance and guality contro] measures Pirchaser
that will be utilized for completing the Consent
RI/FS. Provide to Ecology for review. Decree,
Section C.1.-
Ap}:i.l—M%%-’ 2017 | Respond to Ecology review of draft 'Cbrréspondenca, ﬁmp&, T 820,000
remedial investigation. diagrams, memas.
“Teine 2017 Final Remedial Investigation Work -+ Final Rl werk-plan $5,000.1
Plan. i report
“Subtotal of Phase 1 $75,000 |

$25,000




Augusi 2017 | Ymplement Remedial Investigation. | On-site drilling and ~$225,000
Conduct explorations and sampling for | sampling.
+ so1l, groundwater, and soil gas, and
chemical analvses of samples,
Septemnber Additional Explorations. Ecology 1 Additional exploration $200,000
2017 consultations and development of work | work plan and on-site
plan for additional explorations, if drilling and sampling.
needed,
i October 2017 Vépor Tntrusion, Assess tisk of | Vapor intrasion sampling, ' $50,000.
gontaminant vapor introsion into and report of reselts,
buildings. Prepare report. '
Subtotal of Phase 2 $500,000

November—
_ December
2017

Draft Remedial Investigation
Report. Results of all environmental
investigations including V1-agsessment
will be summarized in a Draft
Remedial Investigation report, which
will be coinpleted in accordance:

with all substantive requirements of
MTCA.

Draft RI repot,

$100,000

“Subtotal of Phase 3

T 5100,000

Page 2ol 2



