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Electronic Copy

January 9, 2018

Mr. Jonathan Cheng
Tourmaline Capitol
402 W Broadway, Suite 780
San Diego, California 92101

Re:  No Further Action at a Property associated with a Site:

Site Name: Bruce Titus Chevrolet

Site Address: 633 Division Avenue, Tacoma, Washington 98403-3126
Facility/Site No.: 3427832

Cleanup Site ID: 5318

VCP Project No.: SW1616

Dear Mr. Cheng:

The Washington State Department of Ecology (Ecology) received your request for an opinion on
your independent cleanup of a Property associated with the Bruce Titus facility (Site). This letter
provides our opinion. We are providing this opinion under the authority of the Model Toxics
Control Act (MTCA), Chapter 70.105D RCW.

Issues Presented and Opinion

1. Is further remedial action necessary at the Property to clean up contamination associated
with the Site?

NO. Ecology has determined that no further remedial action is necessary at the
Property to clean up contamination associated with the Site.

This opinion is dependent on the continued performance and effectiveness of the
post-cleanup controls and monitoring specified below.

2. Is further remedial action still necessary elsewhere at the Site?

YES. Ecology has determined that further remedial action is still necessary
elsewhere at the Site.
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This opinion is based on an analysis of whether the remedial action meets the substantive require-
ments of MTCA, Chapter 70.105D RCW, and its implementing regulations, Chapter 173-340
WAC (collectively “substantive requirements of MTCA”). The analysis is provided below.

Description of the Property and the Site

This opinion applies only to the Property and the Site described below. This opinion does not
apply to any other sites that may affect the Property. Any such sites, if known, are identified
separately below.

1. Description of the Property.

The Property includes the following tax parcel in Pierce County, which was affected by
the Site and addressed by your cleanup:

e 2030120032.

The Property does not include portions of the following right-of-way easements, which
are located on that parcel:

e North First Street
e Division Avenue

Enclosure A includes a legal description of the Property and diagrams of the Site that
illustrate the location of the Property within the Site.

2. Description of the Site.

The Site is defined by the nature and extent of contamination associated with the
following releases:

e Total petroleum hydrocarbons (TPH) in the gasoline range (TPH-G), TPH in the
diesel range (TPH-D), TPH in the oil range (TPH-O) into the Soil and Groundwater.
Volatile organic compounds (VOCs) into the Soil, Groundwater, and Air.
Chlorinated VOCs into the Soil, Groundwater, and Air.

Metals into the Soil and Groundwater.

Polychlorinated biphenyls (PCBs) into the Soil.

Vapor-phase hydrocarbons into the Air.
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Please note that parcel(s) of real property associated with this Site are also located within
the projected boundaries of the Morrells Dry Cleaning facility (Facility/Site 1D
#18489568). At this time, we have no information that those parcel(s) are actually
affected. This opinion does not apply to any contamination associated with the Morrells
Dry Cleaning facility.

Please note the parcel of real property associated with this Site is also located within the
projected boundaries of the Asarco Tacoma Smelter facility (# 89267963). At this time,
we have no information that the parcel is actually affected. This opinion does not apply
to any contamination associated with the Asarco Tacoma Smelter facility.

3. Identification of Other Sites that may affect the Property.

Please note that parcel(s) of real property associated with this Site are also located within
the projected boundaries of the Morrells Dry Cleaning facility (Facility/Site 1D
#18489568). At this time, we have no information that those parcel(s) are actually
affected. This opinion does not apply to any contamination associated with the Morrells
Dry Cleaning facility.

Please note the parcel of real property associated with this Site is also located within the
projected boundaries of the Asarco Tacoma Smelter facility (# 89267963). At this time,
we have no information that the parcel is actually affected. This opinion does not apply
to any contamination associated with the Asarco Tacoma Smelter facility.

Basis for the Opinion

This opinion is based on the information contained in the following documents:

1. Aspect Consulting, LLC (Aspect), Remedial Investigation and Feasibility Study, dated July

25,

2016

2. Aspect, Focused Feasibility Study, Former Walker Chevrolet, dated June 3, 2015.

3. Aspect, Focused Feasibility Study, Former Walker Chevrolet, dated May 16, 2014.

4. Stemen Environmental, Inc. (Stemen), Due Diligence Sampling for Walker Chevrolet, 633
Division Avenue, Tacoma, WA 98403, dated August 2006.

5. Bison Environmental Northwest, Inc. (Bison), Independent Remedial Action Report
Summary and Disposal Certificate, Walker Chevrolet, 633 Division Avenue, Tacoma, WA,
dated December 7, 1994,
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6. Bison, Phase 2B Subsurface Sampling, Walker Chevrolet — Paint Booth, 633 Division
Avenue, Tacoma, WA, dated September 12, 1994.

7. Bison, UST Removal Site Assessment and Independent Remedial Action Report for Walker
Chevrolet, 633 Division Avenue, Tacoma, WA 98403, dated August 1994.

The above documents are kept in the Central Files of the Southwest Regional Office of Ecology
(SWRO) for review by appointment only. You can make an appointment by calling the SWRO
resource contact at (360) 407-6365.

This opinion is void if any of the information contained in those documents is materially false or
misleading.

Analysis of the Cleanup

1. Cleanup of the Property located within the Site.

Ecology has concluded that no further remedial action is necessary at the Property to
clean up contamination associated with the Site. That conclusion is based on the
following analysis:

a. Characterization of the Site.

Ecology has determined your characterization of the Site is sufficient to establish
cleanup standards for the Site and select a cleanup for the Property.

The Site is described in detail in Ecology’s Opinion on Proposed Cleanup letter
dated April 11, 2017 and in Ecology’s Further Action letter dated November 17,
2014,

b. Establishment of cleanup standards for the Site.

Ecology has determined the cleanup levels and points of compliance you
established for the Site meet the substantive requirements of MTCA. MTCA
Method A cleanup levels for unrestricted land use of soil and groundwater were
used to characterize the Site.

The following cleanup levels and points of compliance established for the Site
meet the substantive requirements of MTCA:
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Analyte Soil: Groundwater: Air:

e TPH-G  30mg/kg 1,000 ug/I NA

e TPH-D 2,000 mg/kg 500ug/I NA

e TPH-O 2,000 mg/kg 500ug/I NA

e Benzene 0.03mg/kg 5ug/l 0.321 ug/m3
e Toluene 7 mg/kg 1,000 ug/I 2,290 ug/m3
e Ethylbenzene 6 mg/kg 700 ug/l 457 ug/m3

e Xylenes 9 mg/kg 1,000 ug/I 45.7 ug/m3
e Lead (total) 250 mg/kg 15 ug/I NA

e Arsenic 20 mg/kg 5 ug/l NA

e PCE 0.05mg/kg 5 ug/l 9.62 ug/m3
e TCE 0.03mg/kg 5 ug/l 0.37 ug/m3
e PCBs (TEQ) 1 mg/kg 0.1 ug/l NA

NA= NOT APPLICABLE

Points of Compliance:

Media WAC Point of Compliance
Based on human exposure via direct contact, the point of compliance is
I 173-340-740 . .
Soil-Direct Contact throughout the Site from ground surface to fifteen feet below the ground
©)d) surface
Soil- Protection of
Groundwater 173-340-747 Based on the protection of groundwater, the point of compliance is
throughout the Site.
Based on the protection of groundwater quality, points of compliance are
Groundwater 173-340- established as throughout the site from the uppermost level of the saturated
720(8)(b) zone extending vertically to the lowest most depth which could potentially be
affected by the site.
Air Qualit 173-340- Based on the protection of air quality, the point of compliance is ambient and
y 750(6) indoor air throughout the Site.

Selection of cleanup for the Property.

Ecology has determined the cleanup you selected for the Property meets the
substantive requirements of MTCA. The cleanup meets the minimum cleanup
requirements and does not exacerbate conditions or preclude reasonable cleanup
alternatives elsewhere at the Site.
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In the July 25, 2016 Remedial Investigation Feasibility Study, Aspect selected
Alternative 1 as the preferred remedy for this Site. Alternative 1 includes the
decommissioning of MW-11, the recording of an environmental covenant for tax
parcel 2030120032, and notifying the City that TPH contamination was identified
in the 15 to 16.5 foot bgs interval of permitted soil borings in the ROW, i.e., AB-
2, AB-2D, and AB- 3. The environmental covenant would require notification to
Ecology of any soil disrupting activities that have the potential to distribute
contamination.

The Property owner (Stadium Retail LLC) has recorded an appropriate
environmental covenant that restricts land use to activities that will not threaten
human health or the environment, contains contaminated soil under an
impermeable containment cap, and provides for regular evaluation and reporting
to Ecology of groundwater and containment cap conditions. Instead of a right of
way subordination agreement with the City of Tacoma, the North 1% Street and
Division Avenue right of ways have been excluded from this opinion (Enclosure
B). Monitoring well MW-11 is not to be decommissioned and shall be
incorporated into the long term monitoring at the Site.

Cleanup of the Property.

Ecology has determined the cleanup you performed meets the applicable Site
cleanup standards within the Property. This determination is dependent on the
continued performance and effectiveness of the post-cleanup controls and
monitoring specified below

2. Cleanup of the Site as a whole.

Ecology has concluded that further remedial action under MTCA is still necessary
elsewhere at the Site. In other words, while your cleanup constitutes the final action for
the Property, it constitutes only an “interim action” for the Site as a whole.

Post-Cleanup Controls and Monitoring

Post-cleanup controls and monitoring are remedial actions performed after the cleanup to
maintain compliance with cleanup standards. This opinion is dependent on the continued
performance and effectiveness of the following:
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Compliance with institutional controls.

Institutional controls prohibit or limit activities that may interfere with the integrity of
engineered controls or result in exposure to hazardous substances.

The following institutional controls are necessary at the Property:

e Restrictions on land.
e Restrictions on groundwater use.

Engineered controls prevent or limit movement of, or exposure to, hazardous substances.
The following engineered controls are necessary at the Site:

e 2030120032

Ecology approved the recorded Covenant. A copy of the Covenant is included in
Enclosure A.

Operation and maintenance of engineered controls.

Engineered controls prevent or limit movement of, or exposure to, hazardous substances.
The following engineered controls are necessary at the Site:

e Every twenty-four month groundwater monitoring, inspection and maintenance, if
necessary, of the existing asphalt cap.

Ecology has approved the operation and maintenance plan you submitted for these
engineered controls. A copy of the plan is included in Enclosure A.

Performance of confirmational monitoring.

Confirmational monitoring is necessary at the Property to confirm the long-term effec-
tiveness of the cleanup. The monitoring data will be used by Ecology during periodic
reviews of post-cleanup conditions. Ecology has approved the monitoring plan you
submitted. A copy of the plan is included in Enclosure A.

Periodic Review of Post-Cleanup Conditions

Ecology will conduct periodic reviews of post-cleanup conditions at the Property to ensure that
they remain protective of human health and the environment.
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If Ecology determines, based on a periodic review, that further remedial action is necessary at
the Property, then Ecology will withdraw this opinion.

Listing of the Site

Based on this opinion, Ecology will update the status of remedial action at the Site on our
database of hazardous waste sites. However, because further remedial action is still necessary
elsewhere at the Site, we will not remove the Site from our lists of hazardous waste sites.
Furthermore, the Property will remain listed as part of the Site because the cleanup of the
Property does not change the boundaries of the Site.

Limitations of the Opinion

1.

Opinion does not settle liability with the state.

Liable persons are strictly liable, jointly and severally, for all remedial action costs and
for all natural resource damages resulting from the release or releases of hazardous
substances at the Site. This opinion does not:

e Change the boundaries of the Site.
e Resolve or alter a person’s liability to the state.
e Protect liable persons from contribution claims by third parties.

To settle liability with the state and obtain protection from contribution claims, a person
must enter into a consent decree with Ecology under RCW 70.105D.040(4).

Opinion does not constitute a determination of substantial equivalence.

To recover remedial action costs from other liable persons under MTCA, one must
demonstrate that the action is the substantial equivalent of an Ecology-conducted or
Ecology-supervised action. This opinion does not determine whether the action you
performed is substantially equivalent. Courts make that determination. See RCW
70.105D.080 and WAC 173-340-545.

State is immune from liability.
The state, Ecology, and its officers and employees are immune from all liability, and no

cause of action of any nature may arise from any act or omission in providing this
opinion. See RCW 70.105D.030(1)(i).
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Contact Information

Thank you for cleaning up your Property under the VVoluntary Cleanup Program (VCP). We look
forward to working with you to clean up the remainder of the Site.

For more information about the VCP and the cleanup process, please visit our web site: www.
ecy.wa.gov/programs/tcp/vep/vepmain.htm. If you have any questions about this opinion, please
contact me by phone at (360)407-63647 or at Nicholas.Acklam@ecy.wa.gov.

Sincerely,

Tkl . lan—

Nicholas M. Acklam
SWRO Toxics Cleanup Program

NMA: kb

By Certified Mail: [91 7199 9991 7037 7471 8859]
Enclosures (2): A — Environmental Covenant

B — September 22, 2017 email from City of Tacoma RE: Subordination
Request

cc: Jeff Borum, Tor Environmental, Inc.
Rob Olson, Tacoma Pierce County Health District
Chris Bacha, City of Tacoma
Stephanie Bussell, Ecology
Carol Johnston, Ecology
Megan MacClellan, Ecology


http://www.ecy.wa.gov/programs/tcp/vcp/vcpmain.htm
http://www.ecy.wa.gov/programs/tcp/vcp/vcpmain.htm
mailto:Nicholas.Acklam@ecy.wa.gov

Enclosure A

Environmental Covenant
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Original Signed Covenant fo:
Nicholas M. Acklam
Toxics Cleanup Program OR\G\NA‘- 4
Department of Ecology E\ecuon'ncu\\‘i Recorde
Southwest Regional Office

P.0. Box 47775
Olympia, Washington 98504-7775

Environmental Covenant

Grantor; Stadium Retail LLC .

Grantee: State of Washington, Department of Ecology (hereafter “Ecology™)

Brief Legal Description: Full legal description provided in Exhibit A and property map provided
in Exhibit B. Property is located in Tacoma and bound by Division Avenue on the southeast, North
First Street on the northwest, and a parking lot on the northeast.

Tax Parcel Nos.: Pierce County Tax Parcel No. 2030-12-0032 and adjoining City of Tacoma
rights-of-way extending to the adjoining cutb lines, from 60 feet northeast and parallel to the
southwest parcel boundary, to 20 feet southwest and parallel to the southwest parcel boundary, to
10 feet northwest and parallel to the northwest parcel boundary, to 25 feet southeast and parallel
to the southeast parcel boundary.

RECITALS

a. This document is an environmental (restrictive) covenant (hereafter “Covenant™) executed
pursuant to the Model Toxics Control Act (“MTCA™), chapter 70.105D RCW, and Uniform
Environmental Covenants Act (‘UECA™), chapter 64.70 RCW. e

b. The Property that is the subject of this Covenant is part or all of a site commonly known
as Walker Chevrolet (aka Bruce Titus Chevrolet, Friendly Chevrolet) Site and Facility Site ID
No. 3427832, and portions of the adjoining rights-of-way. The Property is legally described in
Exhibit A, and illustrated in Bxhibit B, both of which are attached (hereafier “Property™). If there
are differences between these two Exhibits, the legal description in Exhibit A shall prevail.

CON =UADO

This instrument filed for record by
First American Fitic Insurance Company
As an accommodation only, It has not .

Been examined as toits execution or
As toity'effect upon the title



c. The Property is the subject of remedial action conducted under MTCA. This Covenant is
required because residual contamination remains on the Property after completion of remedial
actions. Specifically, the following principal contaminants remain on the Property:

Medium " Principal Contaminants Present
Soil Gasoling-, diesel, and motor oil-range total petroleum
hydrocatbons  (TPH), lead, tetrachloroethylene (PCE),
polychlorinated biphenyls (PCBs), toluene, and xylenes
Groundwater Trichloroethylene (TCE)
Surface Water/Sediment | Not applicable

d. 1t is the purpose of this Covenant to restrict certain activities and uses of the Property to
protect human health and the environment and the integtity of remedial actions conducted at the
site, Records describing the extent of residual contamination and remedial actions conducted are
available through Ecology. This extent of residual contamination and historical remedial actions
are described in the following documents:

¢ Remedial Investigation/Feasibility Study for the Former Walker Chevrolet Site (Aspect
Consulting, July 25, 2016).

s Underground Storage Tank Removal Site Assessment and Independent Remedial Action
Report for the South Gas Station {Bison Environmental Northwest, August 1994).

e Phase 2 Studies, Floor Drain and Heating Oil UST Closure, Walker Chevrolet — Paint
Booth (Bison Environmental Northwest, August 15, 1994).

« Phase 2B Subsurface Sampling, Walker Chevrolet — Paint Booth (Bison Environmental
Northwest, September 9, 1994).

e, This Covenant grants Ecology certain rights under UECA and as specified in this
Covenant. As a Holder of this Covenant under UECA, Ecology has an inferest in real property,
however, this is not an ownership interest which equates to liability under MTCA or the
Comprehensive Environmental Response, Compensation, and Liability Act, 42 US.C. § 9601 et
seq. The rights of Ecology as an “agency” under UECA, other than its’ right as a holder, are not

an interest in real property.

COVENANT

Stadium Retail LLC, as Grantor and fee simple owner of the Property hercby grants to
the Washington State Department of Ecology, and its successors and assignees, the following
covenants. Furthermore, it is the intent of the Grantor that such covenants shall supersede any
prior jnterests the GRANTOR has in the properly and run with the land and be binding on all
current and future owners of any portion of, or interest in, the Property.

Section 1. General Restrictions and Requirements.

The following general restrictions and requirements shall apply to the Property:



a Interference with Rentedial Action. The Grantor shall not engage in or allow any activity
on the Property that may impact or interfere with the remedial action and any operation,
maintenance, inspection or monitoring of that remedial action without prior written approval from

Ecology.

b. Protection of Human Health and the Environment, The Grantor shall not cngage in or
allow any activity on the Property that may threaten continued protection of human health or the
environment without prior wrilten approval from Ecology. This includes, but is not limited to, any
activity that exacerbates or creates a new exposure to residual contamination remaining on the
Property.

c. Continued Compliance Required. Grantor shall not convey any interest in any portion
of the Property without providing for the continued adequate and complete operation, maintenance
and monitoring of remedial actions and continued compliance with this Covenant.

d. Leases. Grantor shall restrict any lease for any portion of the Property to uses and activities
consistent with this Covenant and notify all lessees of the restrictions on the use of the Property.
€ Activity Inconsistent With Covenant, Grantor must notify and obtain approval from

Ecology at lcast sixty (60) days in advance of any proposed aclivity or use of the Property in a
manner that is inconsistent with this Covenant. Before approving any proposal, Ecology must
issue a public notice and provide an opportunity for the public to comment on the proposal. If
Ecology approves the proposal, the Covenant will be amended to reflect the change.

f. Preservation of Reference Monuments. Grantor shall make a good faith effort to
preserve any reference monuments and boundary markers used to define the areal extent of
coverage of this Covenant, Should a monument or marker be damaged or destroyed, Grantor shall
have it replaced by a licensed professional surveyor within 30 days of discovety of the damage ot
destruction.

Section 2. Specific Prohibitions and Requirements.

In addition to the general restrictions in Section | of this Covenant, the following additional
specific restrictions and requirements shall apply to the Property.

. Containment of Soil.

The remedial action for the Property is based on containing contaminated soil under a cap
consisting of the portions of the existing building on the Property that have been used by
automotive businesses and the asphalt and concrete paved surfaces on adjoining rights-of-way
between the building and strect curb lines near the southern portion-of the building. The 25,820-
squarc-foot building occupics the majority of the 29,730-square-foot parcel. The building was
originally constructed in 1926 and was renovated in 2016, The 12,080 square feet of the building
located in Block 3013 of the survey (Exhibit B) has been continuously used by grocery store
businesses on the first floor since 1931 and is not subject to soil confainment restrictions. The
remaining 13,740 square feet of the building in the vacated North G Street right-of-way and in
Block 3014 were used by automotive businesses from 1926 to 2015, prior to expansion of the
grocery store after May 2009 and renovation of the building in 2016.

The extent of the cap is illustrated in Exhibit C. The primary purpose of the building cap is to
prevent potential contact with contaminated soil and to minimize leaching of contaminants to
groundwater. The primary purpose of the pavement cap is to minimize leaching of contaminants



to groundwater. As such, the following restrictions shall apply within the arcas iltustrated in
Exhibit C: ‘

For the building cap, the Grantor shall not alter or remove the existing structures on the Property
in any manner that would expose contaminated soil, result in a release to the environment of
contaminants, or create a new exposwre pathway, without prior written approval of Ecology.
Should the Grantor propose to remove all or a portion of the existing structure designated as a cap
$o that access to the underlying contamination is feasible, Ecology may require treatment or
removal of the underlying contaminated soil.

If the Grantor becomes aware of any activilies proposed on the adjacent portions of the City of
Tacoma right-of-way that will compromise the integrity of the cap including: drilling; digging;
piercing the cap with sampling device, post, stake or similar device; grading; excavation;
installation of underground utilitics; or removal of the cap shall be reported to Ecology in writing
within forty-eight (48) hours of notification. The Grantor shall report to Ecology within forty-eight
(48) hours of the discovery of any damage to the cap.

b. Compliance Groundwater Monitoring.

Monitoring well MW-11, located inside the building on the Property and shall be monitored every
twenty-four (24) months and protected in accordance with the long term groundwater monitoring
and cap integrity plan in Exhibit D. The Grantor shail maintain clear access to this device and
protect it from damage. The Grantor shall report to Ecology within forty-eight (48) hours of the
discovery of any damage to this monitoring device. Unless Ecology approves of an alternative
plan in writing, the Grantor shall promptly repair the damage and submit a report documenting
this work to Ecology within thirty (30) days of complcting the repairs. During cach groundwater
compliance-monitoring event, the Grantor and/or Grantor’s designee shall collect groundwater
samples and submit a report to Ecology documenting the methods and results in accordance with
the Site Compliance Monitoring Program (Exhibit D).

(3 Groundwater Use: Groundwater shall not be extracted at the Site for any purpose other
than temporary construction dewatering, investigation, monitoring, or remediation. Drilling of a
well for any water supply purpose is strictly prohibited. Groundwater extracted from the Property
for any purpose shall be considered potentially contaminated and any discharge of this water shall
be done in accordance with state and federal law,

Section 3. Access,

a The Grantor shall maintain clear access to all remedial action components necessary to
construct, operate, inspect, monitor and maintain the remedial action.

b. The Grantor freely and voluntarily grants Ecology and its authorized representatives, upon
reasonable notice, the right to enter the Property at reasonable times to evaluate the effectiveness
of this Covenant and associated remedial actions, and enforce compliance with this Covenant and
those actions, including the right to take samples, inspect any remedial actions conducted on the
Property, and to inspect related records.

c. No right of access or use by a third party to any portion of the Property is conveyed by this
instrument.



Section 4.  Notice Requirements.

N Conveyance of Any Interest. The Granior, when conveying any interest in any part of the
property, including but not limited to title, easement, leases, and security or other interests, must:

i. Provide written notice to Ecology of the intended conveyance at least thirty (30) days
in advance of the conveyance. This provision does not apply to portions of the building
outside in Survey Block 3013, as described in Section 2.a and Exhibits B and C, or to
portions of the building on the floors located above the designated building cap. This
includes portions of the building with ground floor entrances along Division Avenue.
Waiver of this advance notice to Ecology for these transactions does not constitute
waiver of this notice for the entire Property nor a waiver of the requirement in Section
4.a.ii to include this notice in any document conveying interest in the Property.

ji, Include in the conveying document a notice in substantially the following form, as well
as a complete copy of this Covenant:

NOTICE: THIS PROPERTY IS SUBJECT TO AN ENVIRONMENTAL
COVENANT GRANTED TO THE WASHINGTON STATE DEPARTMENT OF
ECOLOGYON AND RECORDED WITH THE PIERCE COUNTY
AUDITOR UNDER RECORDING NUMBER . USES
AND ACTIVITIES ON THIS PROPERTY MUST COMPLY WITH THAT
COVENANT, A COMPLETE COPY OF WHICH IS ATTACHED TO THIS
DOCUMENT.

jii. Unless otherwise agreed to in writing by Ecology, provide Ecology with a complete
copy of the executed document within thirty (30) days of the date of execution of such
document.

b  Reporting Violatiens, Should the Grantor become aware of any violation of this
Covenant, Grantor shall promptly report such violation in writing to Ecology.

c. Emergencies. For any emergency or significant change in site conditions due to Acts of
Nature (for example, flood or fire) resulting in a violation of this Covenant, the Grantor is
authorized to respond to such an event in accordance with state and federal law. The Grantor must
notify Ecology-in writing of the event and response actions planned or taken as soon as practical
but no later than within 24 hours of the discovery of the event.

d, Notification procedure. Any required wriften notice, approval, reporting or other
communication shall be personally delivered or sent by first class mail to the following persons.
Any change in this contact information shall be submitted in writing to all parties to this Covenant.
Upon mutual agreement of the parties to this Covenant, an alternative to personal delivery or first
class mail, such as e-mail or other electronic means, may be used for these communications.

Jonathan Cheng, Manager Environmental Covenants Coordinator

jcheng(@tourmalinecapital.com
- 619-696-8600

Stadium Retail LLC Washington State Department of Ecology
402 W Broadway, Suite 780 Toxics Cleanup Program
San Diego, CA 92101 P.O. Box 47600

Olympia, WA 98504 - 7600
(360) 407-6000




L | ToxicsCleanupProgramHQ@ecy.wa.goy |

Section 5. Modification or Termination.

a. Grantor must provide written notice and obtain approval from Ecology at least sixty (60)
days in advance of any proposed activity or use of the Property in a manner that is inconsistent
with this Covenant. ' For any proposal that is inconsistent with this Covenant and permanently
modifies an activity or use restriction at the site: 2

i. Ecology must issue a public notice and provide an opportunity for the public to comment
on the proposal; and

ii. IfEcology approves of the proposal, the Covenant must be amended to reflect the change
before the activity or use can proceed.

b. If the conditions at the site requiring a Covenant have changed or no longer exist, then the
Grantor may submit a requost to Ecology that this Covenant be amended or terminated. Any
amendment or termination of this Covenant must follow the procedures in MTCA and UECA. and
any rules promulgated under these chapters.

Section 6. Enforcement and Construction.

A This Covenant is being freely and voluntarily granted by the Grantor.

b, Within ten (10) days of execution of this Covenant, Grantor shall provide Ecology with an
original signed Covenant and proof of recording and a copy of the Covenant and proof of recording
1o others required by RCW 64.70.070.

¢ Ecology shall be entitled to enforce the terms of this Covenant by resort to specific
performance or legal process. All remedies available in this Covenant shall be in addition to any
and alf remedies at [aw or in equity, including MTCA and UECA. Enforcement of the terms of
this Covenant shall be at the discretion of Ecology, and any forbearance, delay or omission to
exercise its rights under this Covenant in the event of a breach of any term of this Covenant is not
a waiver by Ecology of that term or of any subsequent breach of that term, or any other term in
this Covenant, or of any rights of Ecology under this Covenant.

d. The Grantor shall be responsible for all costs associated with implementation of this
Covenant. Furthermore, the Grantor, upon request by Ecology, shall be obligated to pay for
Ecology’s cosls to process a request for any modification or termination of this Covenant and any
approval required by this Covenant,

¢, This Covenant shall be liberally construed fo meet the intent of MTCA and UECA.

f. The provisions of this Covenant shall be severable. If any provision in this Covenant or its
application to any person or circumstance is held invalid, the remainder of this Covenant or its

! Example of inconsistent uses are using the Property for a use not allowed under the covenant (l.e. mixed
residential and commercial use on a property restricted to industrial uses), OR drilling a water supply well
when use of the groundwater for water supply is prohibited by the covenant.

2An example of an activily thatis unlikely to be considered a permanent modification is a proposal te disturb
& ¢ap to repair an existing underground utility that passes through the site. However, installing a new
underground ulilily within a capped area would be a permanent change.




application to any person or circumstance is not affected and shall continue in full force and effect
as though such void provision had not been contained herein.

g A heading used at the beginning of any section or paragraph or exhibit of this Covenant
may be used to aid in the interpretation of that section or paragraph or exhibit but does not override
the specific requirements in that section or paragraph.



The undersigned Grantor warrants he/she holds the title to the Properly and has authority to execute
this Covenant.

EXECUTED this _ 29 _ day of _ Naugmbir ,20 1),

O cp

by: Jonathan Cheng

Title:  Manager, Siadium Retail 1.1.C

A notary public or other officer completing this certificate verifies only the identity of the individual who signed
the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document,

STATE OF CALIFORNIA )
) ss.
COUNTY OF SAN DIEGO )
On U@{@M,&% , DU, before me, :;{MIPU‘ W , & Notary Public, personally
appeared _ gimadan O , who proved to me on the basis of satisfactary evidence to

be the person(s) whose name(s) iYare subscribed to the within instrument and acknowledged to me that
he/shefthey executed the same in histher/their suthorized capacity(ies), and that by his/her/their signature(s)
on the instrument the person(s), or the entity upon behalf of which the person(s) acted, exccuted the
instrument.

I cerlify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and corrcot,

WITNESS my hand and official seal,

[SEAL] _ W_M
’ Notary inland for the State of California

‘_._‘___AA‘-J

JENNHER S(HE}'L .

Hotary Publc - Califana H

canDego County 5
Commlsgion § 2184675

I.'ly(omm.t:p‘res Mar 25,2081

.




The Department of Ecology, hereby accepts the status as GRANTEE and HOLDER of the
above Environmental Covenant.

STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY

by: ,%‘Azz’fdza s, /2‘;«/00“—
Title: StiRo SaiZzm. Marage
Dated: /L/’{' /”’*‘W7

STATE OF [ JMM

COUNTY 0?7&,4 o

Onﬂnsz__dayof i;JQme 20[? ify that ijﬁ,g. L@)ggm

_personally appeared before me, acknowledged that he/ the-78xye.
of the stale agency that executed the within and foregoing instrument, and sigfted said instrum by
free and voluntary act and deed, for the uses and purposes therein mentioned, and on oath stated that
he/she was authorized to execute said instrument for said state agency.

O LA,

Notary Public in and for the State of Washington
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Exhibit A

LEGAL DESCRIPTION

That portion of Blocks 3013 and 3014, Map of New Tacoma, W.T., according to the plat thereof
recorded February 3, 1875, in Picrce County, Washington; together with that portion of North “G”
Street lying between said Blocks 3013 and 3014 vacated by Ordinance Number 65 of the City of
Tacoma; also together with that vacated portion of the southeasterly 5.2 feet of North 1** Street
lying northwesterly of and abutting Lot I, Block 3013, as vacated by City of Tacoma Ordinance
No. 25654;

Lying southwestorly of the following described line:

Commencing at the most northly corner of said Block 3013;

Thence along the margin of North 1% Street as vacated by said Ordinance No, 25654
north 63°01°48” west, 5.20 feef;

Thence continuing along said margin south 27°00°49” west, 16.42 fect to the point of beginning;
Thence south 63°01'48” east, 28.21 feet;

Thence south 10°23°24” east, 18.28 feet;

Thence south 62°54°47" east, 107.48 feet;

Thence north 27°59'16” east, 31.18 feet to the north line of aforesaid Block 3013;

Thence along said north line south 63°01°48” east, 45.86 feet to the northeast corner of aforesaid
Block 3013 and the terminus of this described line,

Mapped as Revised Parcel B in boundary survey performed by Sitts & Hill Engineers, Inc. in
March 2013 (See Exhibit B).



Exhibit B

PROPERTY MAP

. Record of Survey under AFN 201307095003
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Exhibit C

MaAP ILLUSTRATING LOCATION OF RESTRICTIONS

LisT OF FiGURES
FIGURE 1 — BUILDING CAP AND PAVEMENT CAP LOCATIONS
FIGURE 2 — SAMPLE LOCATIONS AND DETAILS NEAR FORMER PAINT BOOTH
FIGURE 3 — SAMPLE LOCATIONS AND DETAILS AT FORMER SOUTH GAS STATION

LIST OF TABLES
TABLE I — SOIL SAMPLE RESULTS NEAR FORMER PAINT BOOTH
TABLE 2 —~ GROUNDWATER SAMPLE RESULTS FROM MW-11 NEAR FORMER PAINT BOOTH
TABLE 3 — SOIL SAMPLE RESULTS AT SOUTH GAS STATION
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Exhibit D

CAP INTEGRITY AND GROUNDWATER MONITORING PLAN

The Grantor shall maintain the building cap in accordance with Section 2.a, and shall not modify
or remove the existing structure over the area designated as a cap, as illustrated in Exhibit C,
without written authorization from Ecology. There are no inspection requirements for the building
sap on the Property. The presence and condition of the pavement cap in the right-of-way will be
shserved during five-year periodic reviews.

The Grantor shall maintain MW-11 as an observation point in accordance with Section 2.c. MW-
11 shall be sampled at a 24-month interval following receipt of Ecology’s no further action (NFA)
apinion letter to confirm the effectiveness of the building cap. As mandated by the Model Toxic
Control Act, long-term compliance monitoring is required if containment is the selected cleanup
action for a site or a portion of a site. The compliance monitoring plan must be prepared as per the
requirements of WAC 173-340-820 and must contain the eloments of WAC 173-340-410(3). The
plan must require submittal of groundwater samples for the analysis of volatile organic compounds
by EPA Method 8260 and total petroleum hydrocarbons by Methods NWTPH-Gx and NWTPH-
Dx, or equivalent, Sample results shall be submitted to the Department of Ecology through the
Environmental Information Management (EIM) database. A groundwater monitoring report must
be submitted to Ecology after each sampling event.

Groundwater samples will be collected following “Technical Guidance on Low Flow Purging and
Sampling” (Nielson, 2002). Groundwater will be pumped from the middle portion of the water
solumn in the well at a rate of less than 1.0 L/min, A water level indicator will be used to monitor
the elevation of groundwater during pumping of the well to mitigate drops in the water level during
pumping and sampling. A calibrated multi-parameter water meter will be used with a flow cell
for monitoring groundwater (temperature, pH, specific conductance, dissolved oxygen, turbidity,
and oxidation-reduction potential) during the pumping and sampling process (Appendix A).

The Department of Ecology will perform a five-year periodic review of the Sitc in accordance with
Section 173-340-420, Washington Administrative Code of the Model Toxics Control Act.
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Enclosure B

September 22, 2017 email from City of Tacoma RE:
Subordination Request



Acklam, Nicholas (ECY)

From: Bacha, Chris {L.egal) <CBacha@ci.tacoma.wa.us>
Sent; Friday, September 22, 2017 2:19 PM

To: : Acklam, Nicholas (ECY)

Subject: Stadium Retait LLC

Nick.

Thanks for the call and | am sorry | missed you. Please let me know what Ecology decides to do. Also, | saw a number of
typos in the e-mail [ sent earlier, so { am re-transmitting it below with corrections. Enjoy your week-end,

Regards,

Nick.

| met with representatives of public works and the City’s environmental services department recently
to discuss the request from Ecology for the City to execute a subordination agreement covering a part
of First Avenue and Division Street in Tacoma. | have not yet scheduled a meeting with our power
and water utilities; however, | do not believe that their position on this issue would be any different
than our public works and environmental services departments. This communication is intended to
convey to Ecology the City's concerns regarding the conditions the City has been asked to voluntarily
agree too so that the property owner may be issued a no further action letter.

We understand that the property owner (Stadium Retail, LLC) has undertaken a voluntary clean-up of
its property under MTCA through removal of UST’s and Ecology’s approval of a building cap intended
to contain contaminated soil under the cap to prevent potential contact and to minimize leaching of
contaminants to ground water. This cap apparently extends to portions of the City right of way and
thus would be subject to the restrictive covenant required as a condition of Ecology's issuance of a no
further action letter to the property owners. Our understanding is that Ecology believes that soils in
the Tight of way may be contaminated as a result of activities in and upon the abutting developed
property resulting in migration of contaminants to the right of way. A boring sample shows that
contaminated soil is present in the right of way at a depth greater than 15 feet; however, it is not clear
that the contaminated soil in the right of way exceeds MTCA clean-up levels.

The City has not been involved in the voluntary clean-up action undertaken by the property owner,
and until the City received the request to sign the subordination agreements, had not been notified of
the possibility that the contaminants may have migrated to the right of way. Nor was the City aware
that the property owner and Ecology proposed that the right of way pavement and sidewalk would
constitute a cap under this voluntary clean-up action and subject to a restrictive

covenant. Additionally, as to this site, it is not clear that contaminants within the right of way exceed
MTCA clean-up levels such that remediation would be required, and there is no evidence that the City
was the source of the contamination within the right of way.

The subordination agreement would require the City to subordinate its constitutional and statutory

right and interest in management and control over the right of way to the conditions set forth in the

restrictive covenant. Among other things, the restrictive covenant would prohibit any activity in the

right of way that will compromise the integrity of the cap including: drilling; digging; piercing the cap

with sampling device, post, stake or similar device; grading; excavation; installation of underground
1 ‘



utilities. Any such activities would require prior notice to and approval of Ecology. Additionally, the
restrictive covenant would require the City to give notice to Ecology of the conveyance of “any
interest” in the right of way and notice of the restrictive covenant to any such party.

The City has a number of concerns:

1. Burden upon the City. Although the primary purpose of the right of way is for transportation
and travel, the right of way is a utility corridor used routinely for installation, operation,
maintenance and repair of overhead and underground public and private utility systems. Utility
installation and repair in the public right of way is common place. The requirement for notice to
Ecology and prior approval of any activity in the right of way that will disturb the pavement cap
is a significant and burdensome obligation that will delay and add costs to all utility projects in
the right of way corridor subject to this restrictive covenant. Although the area of this site may
be small, the practice of requiring restrictive covenants within the right of way when adjacent
property is subsect to a restrictive covenant, could cause the number of such restrictive
covenants to proliferate making it difficult for the City to frack the covenants and maintain
compliance with the covenant conditions. The burden is especially onerous with regard to
common activities such locating new utility poles and street signs, and sidewalk replacement
and repair. The City does not object to ensuring that its activities, and the activities of 3 party
users, do not expose workers to contact with contaminants or ensuring that contaminated soils
are properly handled. The burden that the City is concerned about is removing these sites
from the City's current practices (see discussion below) and requiring a notice and approval
process prior to commencement of any work; even installing a street sign, in the right of way
would be subject to the subordination agreement.

2. Contflict with Practice and Policy. Second, it is rare for a municipality in Washington state to
accept encumbrances upon a right of way. Such encumbrances interfere with the City’s
obligation and authority to manage, maintain and control the right of way for purposes of travel
and authorized secondary uses. Accordingly, encumbrances upon the use of the right of way
are disfavored under Washington law. See generally, Irrigation Dist. Spokane County, 13 Whn.
App. 686, 699 (1975). Further, the Washington Courts have held that the City has absolute
control of the streets and that abutting property owners, regardless of their fee interest in the
right of way, have no right to use the right of way for purposes other than ingress and egress
without the City’s consent. See, Baxter-Wyckoff Co. v Seattle, 67 Wn. 2d 555, 560-562
(1965). The proposed subordination agreement which would subject to the right of way to the
terms and conditions of the restrictive covenant is highly unusual and, to my knowledge, the
City has never agreed to such a restriction for the benefit of an abutting property owner.

3. Practices and Requirements. The City routinely encounters contaminants in the right of way
and understands its obligations under MTCA and the need to protect workers and the
public. The City routinely issues contracts for work to be performed in the public right of
way. These contracts in every instance include provisions for handling contaminated soils
encountered while excavating within the public right of way. Further, all permits issued for 314
parties to perform work in the right of way require compliance with the State environmental
laws, including MTCA. Accordingly, the City has practices and requirements in place to protect
future workers and to make sure that any disturbed soils are properly handled and managed.

The City supports the property’s owners efforts to complete its voluntary clean-up action and receive
a no further action letter. The City further supports the efforts of Ecology to ensure that future work in
the adjacent right of way does not expose workers to contaminated soil and provides for the proper
handling and disposal of contaminated soil. However, the City does not agree that the subordination
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agreement is a viable or practical method for addressing these concerns. Instead, the City believes
that Ecology should consider removing the subordination requirement and application of the -
restrictive covenant to the City under the provisions of WAC 173-340-440(8)(b). This regulation
provides generally that for properties owned by a local government, such as the City's right of way
easement, the subrogation/restrictive covenant obligation need not be required if the local
government does not, (1) routinely file records relating to the type of interest in real property that is
has in the site, and (2) the local government will implement an effective alternative system to meet
the requirements typically imposed under a restrictive covenant. The City believes that it meets both
conditions and is willing to meet with Ecology to discuss this approach as an alternative to the
subordination agreement. The City is likewise available to discuss the MOA, but because we have
not seen a draft, it is not clear to the City what terms and conditions would be contained in the MOA.

I appreciate your efforts to work with the City on this issue and we will continue to work with Ecology
to come to a mutually acceptable solution that can be applied going forward, not just for this site, but
for other sites in the City. We understand that Ecology has a similar issue with another site in
Tacoma (the Heidelberg MTCA Site). Although that site has different right of way conditions, | believe
the City’s position is the same. My understanding is that Allyson Bazan with the A.G.’s office may be
working on that agreement.

Regards,

Chris Bacha

Chief Deputy City Attorney
City of Tacoma

747 Market Street, Rm 1120
Tacoma, WA 98402-3767
Direct: (253) 591-5626

This email and any files transmitted with it are confidential and intended solely for the use of the individual or entity to
whom they are addressed. If you are not the named addressee you should not disseminate, distribute or copy this e-
mail. Please notify the sender immediately by e-mail if you have received this e-mail by mistake and delete this e-mail
from your system. If you are not the intended recipient you are notified that disclosing, copying, distributing or taking
any action in reliance on the contents of this information is strictly prohibited.
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’; POSTAL SERVICE.

Date: May 22, 2018

Dept of Ecology:

The following is in response to your May 22, 2018 request for delivery information on your Certified
Mail™ item number 9171999991703774718859. The delivery record shows that this item was delivered

on January 12, 2018 at 10:43 am in SAN DIEGO, CA 92101. The scanned image of the recipient
information is provided below.

Signature of Recipient : / m

Address of Recipient : >
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S TS = gy

Thank you for selecting the Postal Service for your mailing needs.
If you require additional assistance, please contact your local Post Office or postal representative.

Sincerely,
United States Postal Service





