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' I.  INTRODUCTION
The mutual objective of the State of Washington, Départment of Egology {Ecology) and

the Port of Ane_lcortes (the Port) under this Agreed Order (Order) is to provide for remedial action
at a facility where there hés been a release or threatened release of hazardous substances. This
Order requires the Po:t‘to' perform énginéering design work and associated tasks necessary for
ﬁiture implementation of the final cleanup action at the Site. Ecology believes the actions
'reqlllired by this Order -are in the public interest. '

| L JURISDICTION

This Agreed Order is issued pursuant to the Model Toxics Conirol Act (MTCA),

RCW 70.105D.050(1). - | | '
11, I?ARTIES BOUND
. This Agreed Order-shall apply to and be binding upon the Parties to this Order, their
successors and assigns. The undersigned representative of each party hereby certifies that he or
 she is quy authorized to enter ipto this Order and to gxécute and legally bind such party to
comply with this Order. The Port agrees to undertake all actions required by the terms and
conditions of this Order. The Port shall provide a copy of this Order to all agents;.con!raétors,
and subcontractoré retained to perform work required by this Order, and shall ensure that all
work undertaken by such agents, contractors, and subcontractors complies with this Order.
| IV. DEFINITIONS
- . Unless otherwise specified herein, the definitions set forth in Chapter 70.105D RCW and
Chaptgr 173-340 WAC shall control the meanings of the terms in this Order.

A. Site; The Site is referred to as the Former Scott Paper Mill and is generally
located IStﬁ Streets and Q Avenue in Anacortes, Washington. The Site is déﬁned by the extent
of contamination caused by the release of hazardous substances at the Site. Based upon fa.ctors
currently hbm to Ecol-ogy,athe .Site is more particiﬂaﬂy described in Exhibit A to this Order,
which includes a detailed Site diagram, location map and legal description. The Site constitutes

a Facility under RCW 70.105D.020(5).
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B..  Parties:- Refers to the State of Washington, Department of Ecology and the
Port of Anacortes
C. Potentlallv Liable Person (PLP): Refers to the Port of Anacortes.

D. Agpreed Order or Order: Refers to this Order and each of the exh1b1ts to this

Order. All exlublts are integral and enforceable parts of this Order The terms “Agreed Order”
or “Order’ shall include all exhibits to this Order.
V. FINDINGS OF FACT

'Ecology makes the following ﬁndiqgs of fact, without any express or implied admissions
of such facts by the Port: | | |

A, The Site is located between 13™ and 14™ Streets on Q-Avenue in Anacortes,
Washh1gton. ‘ . ‘

B. On March 24, 2003, the Port and Ecology and the. Port eﬁtercd into a Consent
Decree {(No. 032004921) which required the Port, among other things to conduct a Remedial
Investlgatloan casibility Study (RVFS) for the Northern portion of the Site. - |

C. On January 27, 20054 Ecology and Klmberly-ClaIk Corporation (K- C) entered
| into an Agree Order (No DE-1783) which requlred K-C to perform an RI/FS for the southern
portlon of the Site.

D. On November 7, 2008, The Port, K—C and MJB Properties jointly submltted to
Ecology a comprehenswc RI/ES addressing the entire Site.

E. All of the femedial alternatives carried forward in the RU/FS for in-water cleanup
activities include commos elements, such as wave attenuation étructures, that require sigﬁﬁcant
engineering design work.’ In order to pre.serve the opportmﬂty to implement the in-water and
upland pdrtion of the final remedy in 2009, such engineering design work must be started

- immediately.
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VL. ECOLOGY DETERMINATIONS
A. The Port is an "owner or operator” as defined in RCW 70._1QSD.020(1_7), of a

"facility” as defined in RCW 70.105D.020(5) because it is the current owner of the Site.

B.  Based upon all factors known to Ecology, a “relcase;’ or “threatened release” of
“hazardous substance(s)” as defined in RCW 70.105D.020(25) and RCW 70.105D.020(10),
rcspecﬁvely, has occurred at the Site.

C.  Ecology previously named the Port a Potential Liable Person under RCW
'70. 105D.040 for the Site, _

D. Pursﬁant to RCW 70.105D.030(1) and -.050(1), Ecology may require PLPs to
inveétigate or conduct other remedial actions with respect to aﬁy release or threatened release of
hazardous substanées, whenever it believes such action to be in the public interest. Ba_scd on the
- foregoing facts, Ecology believes the remedial actions required by this Order are in the public
interest. |

B This Order does not'modify or in any way affect the rights and duties of the Port
and Ecology under the March 24, 2003 Consent Decree. |
VI WORKTO BE PERFORMED

Based on the Findings of Fact and Ecology Determinations, it is hereby ordered that the
Port take the following remedial actions at the Site and that these actions be conducted in
aécérdance with Chapter 173-340 WAC unless otherwise specifically provided for .herein: ‘

A. The Port shall conduct the following tasks: |

1. Develop a concept-level (i.e., nnmmurn 30 percent design) remedial
design report sufficient to complefe necessary permit applications for in-
water, ﬁear shore work and the necessary design for the upland work.
Remediation at the Site will iﬁclude excavation and ﬁlling activitics,
_ upland, near shore, below the Mean Higher High Water line and within the
zone under fhe US Army Corps of Engineers (ACOE) jurisdiction and as
r‘such, US ACOE permits will be required. The concept~1e§e1 remedial



Agreed Order No. DE-08TCPHQ-6208

Page 5 of 15

desjgh will be based on the remedial alternatives M-1, PUA-4 and MJB-4
as described in th‘cA November 7, 2008 Final Remedial
.Investigation/Feasibility Study for tﬁe Site. Tﬁc concept design shall be of
sufficient detail, including necessary engineering work, to support a joint
‘_- aquatic resources permit-applicationl (JARPA) fpr’cons.truction_of the
Corps permitted Activities of the Proj ecf; |
2. Develdp a cultural resources plan .and habitat mitigation plan for
inclusion in the JARPA adequate to ensﬁre approvals from federal
agencies and to meet substantive state and local permit requirements
. necessary ‘fér construction of the upland, in-water and near shore aspects
of the pI'OJ ject; |
3. Develop and submit to the appropnate agencies a JARPA application
for construction of the in-water and near shore aspects of the _pro;ect and
4. Perform other work as necé_ssary to secure approvals from federal
agencies necessary for construction of the up.lan-d, in-water and near shore

- aspects of the project;

B. The Port shall perform the remedial actions required by tl'ns Order . accordmg to

the followmg schedule

No Jater than December 24, 2008 the Port shall submit to Ecology the -draft
JARPA apphcatlon and necessary techmcal support documentatlon mcludmg

the items described in Séction VIL A., above.

_ Ecology shall provide the Port with approval of the draft JARPA application

submittal no later than January 9, 2009;
The Port shall submlt to the appropriate agencws the full JARPA package by
no later than January 23, 2009 A copy of the full JARPA package shall be

transmitted to Ecolo gy concurrent with the JARPA’s submission.
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C.  If, at any time after the first exchange of comments on drafis, Ecology determines
that insufficient progress is being made in the preparation of any of the deliverables, Ecology

may complete and issue the final deliverable.

VIII. TERMS AND CONDITIONS OF ORDER .

A. Public Notice :
RCW 70.105D.030(2)(a) requires that, at a minimum, this Order be subject to concurrent

public notice. Ecology shall be responsible for providing such public notice and reserves the
right to modify 61‘ w1:thd1aW any provisions of this Order should public comment disclose facts or
considerations which indicate to écology that this Order is inadequate or improper in any
respect. |
B.  Remedial Action Costs | |

The Port shall pay to Ecology cbsts incurred by Ecology pursuant to this Order and'
consistent with WAC 173-340-55 0(2). These costs shall include work perfoﬁned by Ecology or
its contractors for, or on, the Site under Chapter 70.105D RCW, including remedial actions and
Order preparation, negotiation, oversight, _and administration. These costs shall include work
performed both prior to and subsequent to the issnance of this Order. Ecology’s costs shall
include costs of direct activities and support costs of direct activiﬁes as defined in WAC 173-
340-550(2). The Port shall pay the required amount within ninety (90) days of receiving from
Ecology an itemized statement of costs that includes a summary of costs incurred, an
identification of involved, staff, and the amount of time spent by involved staff members on the
project. A general statement of work pefformed will be provided upon reqﬁest. Ttemized
statements shall be prepared quarterly. Pursuant to WAC 173-340-550(4), féilure to pay
Ecology's costs within ninety (90) days of receipt of the itemized statement of costs vﬁli result in
interest charges at the rate of twelve percent (12%) per annum, compoﬁnded monthly.

Pursuant to RCW 70.105D.055, Ecdlogy has authon"ty to recover _unreilﬁbursed remedial .'

action costs by filing a lien against real propert}f subject to the remedial actions.



_ Agreed Order No. DE—OSTCPHQ 6208

Page 7 of 15

C. Implementation of Remedial Action '.

If Bcology determines that the Port has failed without good cause to implement the

" remedial action, in whole or in part, Ecology may after notlce to the Port, perform any of all

portions of the remedial action that rema ain mcomplete If Ecology pcrforms all or pomons of

the remedial action because of the Port's failure to comply with its obhga’uons under this Ordet,

- the Port shall reimburse Ecology for the costs of domg su ch work in accordance with Section

VIILB (Remedial Action Costs) provided that the Port is not obhgated under this Section to

reimburse Ecology for costs incurred for work inconsistent with or beyond the scope of this

Order.

Except for the remedial actlons descnbed in the March 24, 2003 Consent Decree, and

* where necessary 1o abate an emergency mtuatlon the Port shall not perform any remedial actions

, at the Site outside those remedial actlons reqmred by this Order, unless. Ecology concurs, in

writing, with guch additional remedial actions.

D. * Designated Project Coordmators
The project coordinator for Ecology is:

Sandra Caldwell

Toxics Cleanup Program

PO Box 47600, Olympia, WA 98504-7600
(360) 407-7209

E-mail: sacadb1@ecy. Wa.gov

'Tho project coordinator for the Port is:
Connie Thoman
Port of Anacortes .
PO Box 297, Anacortes, WA 98221 -

(360) 299- 1818
Email: conme@portofanacortes .com

Bach project coordinator shall be :espon31ble for overseeing the implenientation of this
Order. Ecology s pro;ect coordinator will be Ecology’s designated repfesentative for the Site.
To the maximum extent possible, commumcatlon's. betofeen Ecology and the Port, and all
documents, including reports approvals, and other corrcspondence concerning the activities

performed pursuant to the terms and conditions of this Order shall be directed through the project -
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coordmators The project coordinators may demgnate in writing, working level staff contacts for
all or portions of the implementation of the work to be performed required by this Order

Any party may change its respective project coordinator. Written notlﬁcatlon shall be
given to the other party at least ten (10) calendar days prior to the change.

E. Performance

All geologic and hydrogeolog;c work performed pursuant to this Order shall be under the
- supervision and direction of a geologist licensed in the State of Washington or under the direct -
supervision of an engineer registered in the State of Washington, except as otherwise provided
for by Chapters 18.220 and 18.43 RCW. |
| All enginecring work performed pursuant to this Order shall be under the direct

supervision of a. professional enginccf registcfed in tﬁe State of Washington, except as otherwise
' proﬁded for by RCW 18.43. 130.

Any documents submitted contalmng gcologw hydrologic or engineering work
shall be under the seal of an apprépriately licensed professional as requlred by Chapter 18.220
RCW or RCW 18.43.130. '

The Port shall notify Ecc;logy-_ in writing of the identity of any engineer(s) and
geologist(s), contractor(s) and sub contractor(s), and others to be ﬁsed in carrying out the terms of
this Order, in advance of .their_ involvement at the Site.

F. Access _

Ecology or any Ecology authorized répresentative shall have the full authority o enter
and freely move about all property at the Site that the Port either owns, controls, or has access
rights to at all reasonable times for the purposes of, inter alia: inspecting records, operation logs,
and contracts related to the work being performed pursnant to this O‘rdér-; reviewing the Port’s
progress in canyiﬁg out the terms of this Order; conducting such tests or collecting such samples
as Ecology may deem nécessary; using a éamera, sound recording, 6r other documentary type

-equipment to record work done pursuant to this Order; and verifying the data submitted to
Ecology by the Port. The i’ort shall make 21l reasonable efforts to secure access rights for those

propertieé within the Site not owned or controlled by the Port where remedial activities or
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investigations will be performed pursuant o this Order. 'Ecology or any Ecology authorized
representative shall give reasonable notice before enteripg any Site property owned or controlled
by the Port unless an emergency preveﬁts such notice. All persons who access the Site pursuant
to this Section shall comply with any applicable Health and Safety"PIan(s'). Ecology employees
and their representatives shall not be required to sign any liability release or waiver as a
condition of Site i)roperty access. ‘ 7

G. ?ublic Participation _

A Public Participation Plan is required for this Site. Bcology shall review any existing
Public Participation Plan to determine its continued appropriateness ‘a.nd'whether it requires
amendment, or if no plan exists, Ecologyrshall _de?elop a Public Participation Plan alone or in
conjunctlon with the Port |
. Ecology shall mamtam the respons1b111ty for public partlclpatlon at the Site. However,
the Port shall cooperate with Ecology, and shall:

1. If agreed te by Ecology, develop appropriate maﬂmg list, prepare drafts of pubhc
notices and fact sheets at upportant stages of the remedial action As appropriate, Ecology will
edit, finalize, and distribute such fact sheets and prepere and distribute public notices of
Ecolo gy‘s presentations and meetings. A

2. Notify Ecology's project coordinator prior to the preparatlon of all press releases
and fact sheets, and before major meetings with the 1nterested pubhc and local govemments.
L1kew1se Ecology shall notify the Port prior to the issuance of all press releases and fact sheets, -
and before major meetmgs with the interested public and local governments For all press
releases, fact sheets, meetings, and other outreach efforts by the Port that do not receive prior
Ecology appfoval, the Port shall clearly indicate to its audience that the press release, fact sheet,
meeting, or other outreach effort was not sponsored or endorsed bj;' Ecology. |

3. When requested by Ecology, arrange and/or continue information repositories to

be located at the following locations:
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a. Anacortes Public Library
1220 10" Street
Anacortes, WA 98221

b. Washington Department of Ecolo gy
Headquarters Office

300 Desmond Drive -
Lacey, WA 98503

At a minimum, copies of all pubhc notices, fact sheets, and press releases; documents relating o
performance of the remedial action rcquued by this Order shall be promptly placed in these
repositories | |
H. Retention of Records ' o
During the pendency of this Order, and for ten ( lb) years from the date of comiale_tion of
work performed pursuant to this Order, the Port shall preserve all records, reports, docmnents;
and underlying data in its possession relevant to the implementation of this Order and shall insert
a similar record retention requirenierit into all coﬁtracts with pﬁ)j ect confractors and
subcontractors. Upon request of Ecology, thé Port shall make all records available to Ecology
and allow access for review within a rcz;sonabl'e time.
L Resolution of Disputes
1. ~ In the event a dispute arises as to an approval, d_isappréval, proposed change, or
other decisibn or actioﬁ by Ecology's proj ect.coordjnator, or an itemized Billing_ statement undef
Section VIII.B (Remedial Action Costs), the Parties shall utilize the dispute resolution procedure
set forth below.

a. Upon rccelpt of Ecology’s project coordmators written decision or the
itemized bllhng statcment the Port has fourteen (14) days within whlch to notify
Ecology's project coor;lmator in writing of its objectlon to the decision or itemized
‘statement.

| b.  The Parties' project coordiﬁators shall then confer in an effort to resolve
the dispute. If the project coordinators cannot resolve the dispute within fourtcen_(14)

days, Ecology's project coordinator shall issue a written decision.
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¢.©  The Port may then request regional management review of the deciéion.
‘This request shall be subinitted in Wl’iﬁl.]g to the Toxics Cleanup Land & Aquatic Lands
Cleanup Secﬁon Manager within seven (7) ddys of receipt of Ecology's project
coordmator s written decision. | '
d. The Section Manager sha.ll conduct a review of the dispute and shall
endeavor to issue a written decision regarding the dispute within thirty (30) days of the
Port's re,quésf for review. The Section Manager's decision shall be Ecology's ﬁnall
decision on the dlsputcd mater. |
2. The Parties agree fo only utilize the dlspute resolutlon process in good faith and -
agree tb expedite, to the extent possible, the dispute resolution process whenever it is used.
3. Imﬁleméntaticin of these dispute resolution procedures shall not provide a basis
for delay of ény activities required in this Order, unless Ecology agrees in writing fo a schedule

extension.

J. Extension of Schedule
1. An extension of schedule shall be granted only when a request for an extension 1s

subrmtted in a timely fashmn generally at least thlrty (30) days prior to expiration of the
deadline for which the extension is requested, and good cause exists for-granting the extens;on.
All extensions shall be requested in writing. The request shall specify:

a. The deadline that is sought to be extended;

b. The length of the extension sought;

c. The reason(s) for the extension; and o

d.  Any related deadline or schedule that would be affected if the extension

- were granied. | .
2. The burden shall be on the Port to demonstrate to the satisfaction of Ecology that

the request for such extension has been submitted in a timely fashion and that good cause exists

for granting the extension. Good cause may include, but may not be limited to:
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a.  Circumstances beyond the reasonable control and despite the due
diligence of the Port including delays caused by unrelated third parties or Ecology, such
as (bﬁt not limited to) delays by Ecology in reviewing, approving, or modifying
documents submitted by the Port; or |

b. Acts of God, including fire, flood, blizzard, extreme temperatures, storm,
or other unavoidable casualty. ‘

However, neither increased costs of perfdrmanc:e of the terms of this Order nor changed
- economic circumstances shall be considered circumstances beyond the reasonable control of the
Port.

3. Ecoldgy shall act upon any written request for -extension m a timely fashion.
Ecology shall give the Port written notification of 'ény extensions granted.pursuant to this Order.
A requested extension shall not be effective until approved by Ecology. Unless the extension is
a substantial change, it shall not be necessary to amend this Order pursuant to Section VIIK |
‘(Amendment of Order) when a schedule extension is granted.

4. An extension shall only be granted for such period of time as Ecology determines
is reasonable under the circumstances. Ecology may grant schedule extensions exceeding ninety
(90) days only as a result of: k |

a. Delayé in the issuance of a necessary permit which was applied for in a |
timely manner; or |
b Other circumstances deemed exceptional or extraordinary by Ecology.
K Amendment of Order |

The project coordinators may verbally agree to .minor changes to the work to be
performed without formally amending this Order. Minor changes will be documented in writing
by Ecology within seven (7) days of verbal agreement.

Except as provided in Section VIILL (Reservation of Rights), substantial changes to the
work to be performed shall require formal amendment of this Order.. This Order may oﬁly be |

formally amended by the written consent of both Ecology and the Port. The Port shall submit a
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written request for amendment to Ecology for epproval. Ecology shall indicate its approval or
-dlsapproval in writing and in a tunely manner after ﬂie written request for amendment 18
received, If the amendment to this Order represents a substantial change, Ecology w111 provide
pubhc notice and opportunity to comment. Reasons for the disapproval of a proposed'
ameﬂdment to this Order shall be stated in writing. If Ecology does not agree to a proposed
amendment, the disagreement may be addressed through the dispute . resolution procedures
_ deecribed m Sectien VIILI (Resolutiorl of Disputes).
L. Reservation of Rights ;

This Order is not a settlement under Chapter 70.105D RCW Ecology's signature on ttus
Order in no way constitutes a covenant not to sue or a compromise of any of Ecology’s rights or
authority. Ecolo gy will not, however, brmg an action agamst the Port to recover remedial action
.costs paid to and reeelved by Ecology under this Order. In addition, Ecology will not take
addrtronal enforeement actions against the Port regarding remedial actions required by this

Order provided the Port complies with this Order.

With respect to the work required under this Order, Ecology nevertheless reserves 1ts.
rlghts under Chapter 70.105D RCW, including the right to reqwre additional or different
remedlal actions at the Site should it deem such actions necessary to-protect human health and
the environment, and to issue.orders requiring such remed1a1 actions. Ecology also reserves all
rights regarding the injury to, '_destruction of, or loss of natural resources resuliing from the

release or threatened release of hazardous substances at the Site.

M.  Transfer of Interest in Property

No ‘voluntary conveyance or relinquishment of title, easement, leaseholﬂ, or other interest
in any portion of the Site shall be consummated by the Port without provision for continued
implementation of all requirements of this Order and implementation of ‘any remedial actions

found to be necessary as a result of this Order.
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_ Prior to the Port’s transfer of any interest in all or any portion of the Site, and during the
effective period of this Order, the Port shall provide a copy of this Order to any prosypective
purchaser, lessee, transferee, assignee, or other successor in said interest; and, at least thixty (30)

- days prior to any iransfer, thé Port shall notify Ecology of said transfer. Upon transfer of any.
interest, the Port shall res'trict uses and activities to those consistent with this Order and notify all
transferees of the restrictions on ﬁe use of the property. | 7

N. Indeﬁmil‘icaﬁon o _

The Port agrees, to the extent permitted by law, to indemnify and save and hold the State
of Washington, its employees, and agents harmless from any and all claims or causes of action
for death or injuries to persons or for loss or damage to property to the extent al*ising froxm or on
account of acts or omissions of the Port, its officers, employees, agents, or contractors in e‘nterihgr
info and implementing this Order. Howcvcr; the Port shall not indemnify the Siate of
Washington nor save nor hold its gmployces and agents harmless from any claims or causes of
action to the extent arising out of the negligent acts or omissions of the State of Washin gton, or
the employees or agénts of the State, in entering info or implementing this Order. |

'~ IX. SATISFACTION OF ORDER -

The provisions of this Order shall be deemed satisfied upon the Port’s receipt of written
notification from Ecology that the Port has ,completed the _remediai activity required by this
Order, as amended by any modifications, and that the Port has complied with all other provisions
of this Agreed Order. | .

X. ENFORCEMENT
Pursuant to RCW 70.105D.050, this Order may be enforced as follows:

A The Attorney General may bring an action to enforce this Order in a state or
federal court.
B. The Attomey General xﬁay seck, by filing an action, if necessary, to recover

amounts spent by Ecology for investigative and remedial actioné and orders related to the= Site.
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C. n the event the Port refuses, without sufficient cause, to comply with any term of
this Order, the Port will be liable for:

a.  Up to three (3) times the amount of any costs incurred by the State of

sthmgton as a result of its refusal to oomply, and
b. . Civil penalties of up to twenty-five thousand dollars ($25, 000) per day for -
' each day it refuses to comply. _ | '
D. This Order is not appealable to the Washington Pollution Control Hearings Board.
This Order may be reviewed only as provided under RCW 70.105D.060.
Effective date of this Order: _ Az Lt 075’: ofﬂﬁc{y |

PORT OF ANACORTES STATE OF WASHINGTON,
K | DEPARTMENT OF ECOLOGY

g

Tim L. Nord
Section Manager
Toxics Cleariup Program
- Land & Aquatic Lands Cleanup Secﬂon
' Tclephone (360} 407-7226
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