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STATE OF WASHINGTON

STATE OF WASHINGTON, NO. Y '_
DEPARTMENT OF ECOLOGY,

V.

PORT OF ANACORTES,

Defendant.

L INTRODUCTION

II. RELIEF REQUESTED

‘Defendant Port of Anacortes that requires remedial investigations and cleanup at the Former

also requests that the Court retain Junsdlctlon ov

257

MOTION FOR ENTRY OF CONSENT i
DECREE

SKAGIT COUNTY SUPERIOR COURT

MOTION FOR ENTRY OF
Plaintiff, CONSENT DECREE

Plaintiff, Washington State Department of Ecology (Ecology), represented by Christine
O. Gregoire, Attorney General, and Mlchael L. Dunnmg Assistant Attorney General, brings
this Motion seeking entry of the attached Consent Decree. This Motion is based upon the

pleadings filed in this matter, including the Declaration of chhael L. Dunmng

Ecology requests that the Court approve and enter the atta ttached Consent Decree with

Scotti’aper Mill Site (Bite), whcré there has been a release of hazardous substances. Ecology

er this action until the action required by the

Consent Decree 18 completed and the parties request a dismissal of this action.
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lapprové the attached Consent Decree,

Il. AUTHORITY
"RCW 70.105D.030 authorizes Ecology to issue such orders as may be mecessary to
effectuate the purposes of the Model Toxics Control Act, RCW 70.105D, and to enter into

consent decrees through judicial proceedings. In addition, RCW 70.105D.040(4) authorizes

the Attomey‘Genera'l to agree to a settlement with a potentially liable person and'to_request that

the settlement be entered as a consent decree in the superior court of the county where a

violation is alleged to have occurred.

IV. CONCLUSION
Ecology believes it is appropriate for the Court t0 exercise its judicial discretion and

and ‘hereby requests that the Court enter the attached

Order. _
co "
DATED this 20 dayof __[Moasd

MICHAEL L. DUNNING, WSBA #29452
Assistant Attorney General

Attorneys for Plaintiff

State of Washington

Department of Ecology . -

(360) 586-6753

ATTORNEY GENERAL OF WASHINGTON

MOTION FdR ENTRY OF CONSENT - 2 (  OF
. Eeology D
DECREE - T
' Olympis, WA 985040117

FAX (360) 586-6760
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| I INTRODUCTION
A.  This Consent Decreé (“Decree”) is made and enterf:d into by and between the

Washington State Department of Ecology (* Ecology’ "), and the Port of Anacortes (“Port” or

“Defendant”) (collectively, “parties”). The mutual obJectlve of the Parties is to provide for

remedial actions at a portion of the former Scott Paper Company mill site in Anacortes,

Washington where there has been a release or threatened release of hazardous substances, This

Decree requires the Port to undertake certain remedial actions so as to promote the expeditious

completion of investigation, evaluation and cleanup of a poftion of the former mill site. The:

remedial actions are described in Section VI, Work to Be Performed. Ecology has determined

that the actions called for in this Decree are necessary o protect public health and the

environment. ' . '
: - . 3

B. The Complaint in this action is being filed simultaneousty with this Decree. An

answer has not been filed, and there has not been a trial on any issue of fact or law in this case.

However, the Parties wish to resolve the issues raised by Ecology’s Complaint. In addition,

the Parties agree that settlement of these matters without litigation is reasonable and in the

public interest and that entry of this Decree is the most appropriate means of resolving these

matters. |
C. In signing this Decree, the Port agrees to its entry and agrees to be bound by its

terms.

D. By entering into this Decree, the Parties do not intend to dischafge nonsettling

parties from any liability they may have with respect to matters alleged in the Complaint. The

Parties retain the right to seek reimbursement, in whole or in part, from any liable persons for

sums expended to evaluate and conduct the actions called for in this Decree.

E. This Decree shall not be construed as proof of liability or responsibility for any

release or threatened release of hazardous substances or for costs for remedial actions nor an

ATTORNEY GENERAL OF WASHINGTON

CONSENT DECREE 1
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CONSENT DECREE

admission of any fact, provided howeVer, that the Port shall not challenge the jurisdiction of

Ecology 1n ony proceeding to enforce this Decree

g, The Court i fully advised of the reasons for entry of this Decree, and good

cause having been shown:
Now, therefore, itis HEREBY ORDERED ADJUDGED, AND DECREED as follows:

10 JU RISDICTION

A. This Court has Junsdxction over the subject matter and ovet the Parties pursuant

to Chapter 70.105D RCW, the Model Toxics Control Act ( «MTCA?), and venue is proper in

Skagit County. '
B.  Authority is conferred ‘upon the Washington State. Attorney General by

RCW 70.105D.O_40(4)(a) to agree t0 2 settleﬂient with any'potentially liable person 1f afteg

public notice and hearing, Ecology finds the proposed settlement would lead to a more

ardous substanoes. RCW 70 105D. 040(4)(b) requ:lres that such 2

competent jurisdiction.

expeditious cleanup of haz

settlement be entered as a conse ent decree issued by & court of

C. Ecology has determined that 2 release or threa tened release of hazardous

substances has. occurred at the Property, a8 defined in Section IV, which is the subject of this

Decree.

D. Ecology has given notice o the Port, as set forth in RCW 70. 105D.020(15), of

Ecology s determination that the Port is 3 potennally liable person pLp”) for the Site.

Ecology also notified Kimberly Clark, as successor in interest to Scott Paper Company, that it |

is a PLP for the Site and that its activities have contributed to a release of threatened release of

hazardous substances at the Site. Ecology also notified Shared Healthcare Systems, Inc.

SHS.com and as Qun Healthcare Systmhs, Inc) that itisa pLP for the Site.-

(formerly known as
Ecology also notified MIB Properties Inc. that itis a PLP for the Site.

E. By signing this Decree, the Port has voluntarily waived its right to commeot

under RCW 70.105D.020(8) and accepted Ecology’s determination that it is a PLP, but only as

2 - ) ATTORNEY GENERAL OF WASH]NGTON
Ecology Division
PO Box 40117
Oly'm pia, WA 98504-0117
AX (360) 586-6760
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to the porﬁon of the Site described herein as the Property. Acceptance by the Port of status as

a PLP with respect t0 the Property is not to be construed as an admission of lability or waiver

of any claims of defenses the Port may have.

F. The actions to be taken pursuant to this Decree are necessary to protect public

health, welfare, and the environment. .
G. By entering into this Decree, the Port agrees ot to challenge the jurisdiction of

Ecology in any proceeding to enforce this Decree. The Port has agreed to undertake the

actions specified in this Decree and consents to the entry of this Decree under the MTCA.
_ [1. PARTIES BOUND
This Decree shall apply to and be binding upon the sxgnatones to this Decree, their

successors and assigns.' The undersigned representanve(s) of each party hereby certifies thf

he or she is fully authorized to enter into this Decree and to execute and lcgally bind such party

to comply with the Decree. The Port agrees to undertake all actions requxrcd by the terms and

conditions of this Decree. No change in ownership of organizational status shall alter the

responsibility of the Port under this Decrce The Port shall provide a copy of this Décfee to the

contractors and subcontractors retained by the Port to perform the work required by this Decree

and shall condition any contract for such work on compliance with this Decree.
1v. DEFH\IITIONS
Except as specified herein, all definitions in WAC 173-340-200 apply to the terms in

this Decree.

A.  Consent Decree OL Decree: Refers to this Consent Decreeé and each and all of

the exhibits to the Decree. All exhibits are integral and enforceable parts of this Consent

Decree.

B. Days: Refers to calendar days unless otherwise specified.

C. Defendant: Refers to the Port of Anacortes (“Port”).

CONSENT DECREE 3 ATTORNEY GENERAL OF WASHINGTON
' Ecology Division
’ PO Box 40117
Olym pia, WA 93504-0117
AX {360) 536-6760
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p.  Marine Are: The Marine Area refers 10 8 part of the Property (defined below)

and includes those areas from the top of the pank of the Uplands Area (defined below)

eastward 1O the inner harbor line, northward t0 the breakwater, and southward to an extension

of the parcel ! southern ‘prbperty line. The Port owns and purchased from Scott Paper

Company the Marine Area, with the exception of 2 pie-shaped parcel shown in Exhibit B and

located immediately south of the breakwater. _
E. parties: Refers 10 the Washington State Depamhent of Ecoiogy (“Ecology")

and the Port.
F. . Property: The Prop

or was owned by the Port- The location ©

shown in diagrammatic form in Exhibit B to this Decree. For purposes of implementing the

work under this Decree, the Property is divided into two areas: the Uplands Ared and the

erty refers 10 that portion of the Site (defined below) that is
f the Property 18 shown in Exhibit A. The Property is

Marine Arca, also jdentified in Exhibit B.
G. Site: The site, commonty referred to a8 {he former Scott Paper Companyrmill

site, generally includes the former Scoft paper Company mill pulping operations and

associated facilities that were located at 15" Street and Q Avenue o Fidalgo Bay in

Anacortes, Washington. The Site also includes associated offshore lands and any area where

hazardous and deleterious substances from the mill site have come 0 be locatéd, including the

entire former Scott Paper Company mill site, 8 portion of which is the Property a8 defined in

this Section V.
H U lands Area: The Uplands Area refers to a part of the Property and includes

Uplands £azxe

those areas pounded to the north by the top of the riprap inat forms the southern © poundary of

Cap Sante Marina and pounded to the south by the property owned by MIB Properties Inc.,

and bounded 10 the east by the Marine Area and to the west by Q Avenue. For purposes of this

Decree, the Uplands Area is divided into three sections identified as parcels 1, 2 and 3.

parcel 2 is situated east of Parcel 1, and Parcel 3, which

Pparcel 1 18 situated along Q Avenue,

4 ATTORNEY GENERAL OF WASHINGTON
) Feolody Division

CONSENT DECREE
PO Box 40117
04






.Scott Paper Company mill site includin

Snelsen-Anvil at about the same time and is currently owned by MJB Properties

includes Seafarers’ Memorial Park, is generally east of Parcel 2, but also extends north of

Parcels 1 and 2. The Uplands Area is depicted in Exhibit B.
\' STATEMENT OF FACTS

A. Ecology makes the following findings of fact without any express or implied

admissions by the Port and without prejudice to the Port to deny or otherwise challenge these

findings of fact.
. L The Port of Anacortes is a Washington municipal corporation.

2. The Slte is more particularly defined in Section IV, but is generally the former
g the adjacent marine sediments where a release or

threatened release of hazardous or deleterious substances from the facility has come to be

located. . ' .
3. The Property, that is the subject of this Decree and more particularly defined in

Section IV, is generally that part of the Site that is or was owned by the Port, including the

adjacent marine sediments where a release or threatened release of hazardous or deleterious

substances from operations at the Property has come to be located.

4, Sawmlll operations started at the mill site about 1895 and continued until about

the 1950s. The pulp mill operated ﬁ'om about 1925 unnl 1978 or thereabouts, when Scott

Paper Company ceased pulping operations at the mill site. In 1978 and 1979, the Port

purchased a portion of the former mill site from Scott Paper Company. The remainder of the

former Scott Paper Company mill site, located to the south of the Property, w‘as-purchased by

Inc. The |

pulping operations and known discharge points to Fidalgo Bay were located on the MIB-

owned portion of the former mill site.
5. A .portion‘ of what is now Parcel 2 of the Property was used by Scott Paper

Company for a “tailings” pond which was installed to reduce the solids content of the

wastewater from the pulp mill. Historical records indicate that the Property included two

CONSENT DECREE 5 ATTORNEY GENERAL OF WASHINGTON
) Ecology Division
. PO Box 40117
Olympia, WA 985040117
FAX (360) 586-6760
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storage sheds, a chip shed, chip bins, fuel bins, 2 dry kiln, a refuse burner, a boiler room, a
smokestack, above- ground storage tanks, and numerous docks and plers '

6. By letter dated_.June 7, 2000 Ecology notlﬁed the Port that Ecology had-

determined that the Port was a PLP for the Site. Ecology also nouﬁed Shared Healthcare

Systems, Inc ., Kimberly Clark, and MJB Properties Inc. of Ecology’s determination that they

were PLPs for the Site, including the entire area Once owned and operated by Scott Paper

Company. The Port asserts that it is not a PLP at the Site except to the extent that it owned or

owns the Property as defined in'Section IV. Neither Ecology nor the Attomey General agree
with this assertion. The Port and Ecology initiated negoﬁations for a Decree in November,

2000. The Port and Ecology made numerous atterpts to engage Kimberly Clark and MJB in

the negotiations, and in January 2002 MJB and Kimberly Clark agreed to negotiate an Agreed

Order for the southern portion of the site and Ecology and the Port continued negotiations for a

Decree. MJB challenged Ecology’s determination that it was a PLP on March 6, 2001,

Ecology made a final determination that MJB is 2 PLP for the Site. 7
7. . - Throughout the 1980s, the Port and others conducted geotechnical and

environmental analyses primarily by subsurface borings and test pits. The resulis of the

analyses are set forth in Preliminary Geotechmcal Site Evaluation, Cap Sante Marina Uplands

Area, Anacortes, Washington, dated March 29, 11985, and prepared by Hart Crowser and

Associates, Inc.

a. Dated in September 1979, Anvil Corporation prepared 2 report entitled |

Preliminary Sub-Surface Soils Invesnganon Reporr of Cap Sante Waterway {im [mprovements,

Anacortes, Washington, which reports on, among other act1v1t1es elght test pits in the vicinity

of the Property.

b. Ecology files show that in February 1982, Anvil Corporation submitted

a memorandum entitled Project: Cap Sante Marina Expansion; Subject: Soils Investigation,

CONSENT DECREE ' 6 A’I‘I‘ORNEY GENERAL OF WASHINGTON
Ecology Division
PO Box 40117
Olympia, WA 98504-0117
FAX (360) 586-6760







which included undated of 1ater-dated boring Jogs for ten test pits in the vicinity of the

Property.
c. Ecology files contain additional reports, memoranda and correspohdence

regarding investigations and evaluations at the Site.

8. Inthe ate 1980s, the Port began remedial investigation activities including the

following investigations:
a. On Novem ber 1, 1989, Hart Crowser prepared 2 letter report entitled

Results of Sampling and Chemical Analyszs of Tailings Pond Waste and Marine Sediments,

Scott Paper Property. Anacortes, Washington which identified the presence of metals, dioxin

and furan iSOmers, and resin acids in the former tailing pond area and in the gediments.

Dioxins and furans Were measured in soil at concentrations up to a calculated 9.475 ng/kg

(TCDD-TEQ) in the tailing pond area. o
b. On June 8, 1992, A-1-Pump Service, Inc. prepared a Site Assessment re:

Scott Paper Site which reported on the results of siX composite soil samples tested for metals,

total petroleum hydrocarbons and benzene, toluene, ethylbenzene and xylene (“BTEX")-

Arsenic, lead and TPH were detected in soil at concentrations up to 47.1 mg/kg, 269 mg/kg

and 301 mg/ke respectwely .
. OnJune 14,1993, ENSR prepared a letter eport entitled Log Sort Yord

Site Characterization Technical Memorandum for Work Conducted to Date, which reported on

nine soil borings and installation of three groundwatet monitoring wells. The soil borings

showed diesel range petroleurn, in concentrations as high as 16,000 mg/ke. In addition to

diesel;range petroleurm, lead was detected in soil at concentrations up t0 540 mg/kg and

carcinogenic polynuclear aromatic hydrocarbons (“cPAHs”) were detected in soil at

concentrations up to 6.28 mg/kg. Free petroleum product was present in the groundwater-

7 . ATTORNEY G GENERAL OF WASHINGTON
Ecology Division
PO Box 40117
Olympia, WA 985040117
FAX (360} 586-6760
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d. On January 17, 1994, Advanced Soil Mechanics prepared the Borehole

Investigation for the Sourh Harbor Park Site, whlch described the results of boreholés near the

former stack and shOch the presence of diesel-range petroleum hydrocarbons.

e On February 16, 1995, Hart Crowser prepared 2 letter report which

discussed the results of hydrogen sulfide (H28) monitoring in the area now known as Seafarers’

Memorial ‘Parl-c, and congluded that such emissions were within acceptable levels. A

subsequent letter report was submitted by Hart Crowser on October 10, 1996 which discussed

additional HaS monitoring showing concentrations up to 7 ppm.
£ On September 27, 1996, Mark T. Otten Engineering Consultant,

prepared a Remedial Action for Petroleum Hydrocarbons, Cap Sante South Basin Uplands,

which described the installation of twelve test pits. “Black, viscous oil with 2 tar-likg

consistency” was observed in two test pits; a visible, spotty oil sheen was observed in four test

pits; and no petrolcum—like materials were encountered in the remaining test pits.

g. On October 1, 1997, Mark T. Otten, Engineering ' Consultant, prepai‘ed a

Phase 2 Enviranmental Assessment, South Basin and A-Dock Sediments which descnbed the

collection and analysis of sediment samples, including three samples. from the area east of

South Harbor Park. Concentrations of metals polynuclear aromatic hydrocarbons (“PAHsf’},

volatile organic compounds, and ‘polychlormated biphenyls (“PCBs”) were below Sediment

Management Standardé (“SMS”) criteria. In one sam ample the measured concentration, of 3 and

4 methylphenol, exceeded the SMS cntena for 4 methylphenol. Dioxin and fufan congeners

were detected in tWo of the three samples, and tWo of the planned five samples could not be

collected because of the presence O of wood debris, kelp and eelgrass.

9. The results of the above investigations were _smnmanzed and evaluated in the

Remedial Investigation and Feas:bzhty Study for Soils at Parcel 2 of the Former Scott Paper

Mill Site, ThermoRetec, January g, 1999 (“Parcel 2 Soils R.UFS”). During the parcel 2 Soils |.

RUFS, addmonal 1nvest1gat10ns showed free petroleum product in the diesel and oil range and

ATTORNEY GENERAL OF WASH[NGTON
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‘Memorial Park, ‘and constructed a building and paved parking are2 on what is now Parcel 3.

- three documents:

the following compounds in soil on Parcel 2 at the following maximum concentrations, cPAHS

at 3.6 mg/kg, chromium at 143 mg/kg, cOpper at 9,599 mg/ke, {ead at 6,428 mg/kg, mercury at

29 mg/kg, arochlor 1242 at 8.8 mg/kg, arochlor 1254 at 4.3 mg/ke, arochlor 1260 at 15 ing/kg,

and dioxins and furans at 61.81 ng/kg TCDD-TEQ-
0. In 1995, the Port established South Harbor Park, now known as Seafarers’

11. n January 24, 1997 Ecology provided an Early Notice letter 10 the Port

regarding the inclusion of the Site o1 the Confirmed and Suspected Contaminated Sites Report '

122 In March, 1999 the Port sold Parce e12 to Shared Healthcare Systems (“Sun”)

e complex. Sun is currently the owner of parcel 2. As part of

{hat transaction, Sun conducted 2 remedial investigation and feasibility study, (1.6 parcel 3

Action Plan for. Soils at Parcel 2 of the Former Scolt

Paper Company Mill Site, ThermoRetec February 8, 1999. (“Parcel 2 Soils CAP”) By letter

Soils RVFS) and prepared the Cleanup

dated March 25, 1999, Ecology cxpressed no objectiont to proceedmg to implement the.

parcel 2 Soils CAP as an independent cleanup action. _Additional independent cleanup actions

as deécribed in the Interim Action Work plan, Parcel 2, Former Scott Paper Mill Site,

Anacbrtes, Washingtomn, prepared by Landau Associates, March, 1999 were incorporated in the

independent cleanup action. The independent cleanup actions Were undertaken in Spring, 1999

and Jocumented in Progress Report for the Cleanup Action at parcel 2 of the Former Scott

Paper Mill Site, ThermoRetec, Deccmber’? 1999, and the Completion Report: for the Soils
Cleanup Action, ThermoRetec, May 18, 2000.

13.  Ecology requested additional investigations a3 part of the review of the Parcel 2

Soils CAP. These investigations Were compteted and submitted t0 Fcology in the following

a. Sputh Basin Uplands Site Limited nvestigation Reprort, BarthTech,

March 25, 199_9, which described collection and analysis of samples from ten test pits i

ATTORNEY GENERAL OF WASH[NGTON
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| the provisions of this Decree and

Parcel 1. Arsenic Was detected in soil at concentrations up 10 30 mg/kg and mercury was

detected in soil at concentrations up t0 8.6 mg/ke.

b. South Harbor.Beach Area Limited Investigation Report, EarthTech,

March 25, 1999, which described collection and analysis of samples from nine locations in the

shoreline area. Total PCBs, total organic carbon and total cPAHs were detected at 5.4 mg/kg,

13% and 5.02 mg/kg, respectweiy Copper was detected in sedunents at concentrations up to |

755 mg/kg, lead was detected at concentrations up 0 1,020 mg/ks, and mercury was detected

at concentrations Up to 0.9 mg/ke. Dioxins and furans were measured in soils at concentrations

up to a calculated 2.31 ng’kg TCDD-TEQ Anthropogenic material, including wood debris,

was ;dentified in the sediment samples.

c.  South Harbor Park Limited Investigation Report,'EarﬂlTech, March 25',

1999, which described collection and anatysis of samples from six test pits on Parcel 3.

Dioxins and furans Were reported at concentrations UP to 14.59 ngkg (TCDD-TEQ)-

However, when calculated including one-half the detection limits for non-detecte_d congeners,

the highest sample concentration is 12.26 ng/kg (TCDD-TEQ).

14, By letter dated October 26, 2000 and subject t0 the limitations therein, Ecology

determined that no further remedial action is necessary with regai‘d to the soils on parcel 2.

15. The investigations described in Paragraphs 7 through 13 were conducted as

independent remedial actions consistent with Ch. 173-340 WAC, and all reports have been

provided to Ecology, and were incorporated int0 the Parcel 2 CAP and this Decree.

16.- The Site will be addressed through this Decree and a separate Agreed Order

with other parties which will cover the southern portion of the former mill site. Taken togefther

the Agreed Order will address the entire former mill site.

B. Based on the facts set forth herein, Ecology has determined that 2 release OF _’;;"

threatened release of hazardous substances at the Site and the Property require remedial and

lresponse actions to protect

puman health and the environment. This Decree sets forth
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tect public health, welfare and

remedial and response measures on the Property necessary to pro

the environment.
VL WORK TO BE PERFORMED

A. This Decree contains a program designed'to protect public health, welfare and

thé environment from the known, or threatened release of hazardous substances O

contaminants at, of, OF from the Property. This Decree and the Agreed Order for the southern

portion of the former miﬁ site shall address the entire former mill site. The Port shall perform

remedial actions specified below and in more detail in the Scope of Work (Exhibit C) and

according to the Deliverables and_Séhedule (Exhibit D). Exhibits C and D are integral and

enforceable parts of this Decree.

B. = The work will generally consist of the following:. .

1. TASK 1. The Port will conduct an Uplands ~ Ared Remedial

[nvestigation/Feasibility Study (“Uplands Area RYFS™) Work Plan and conduct the Uplands

Area RUFS; the work plan' will address the soils at Parcels | and 3 and groundwater on the

entire Uplands Ared. The soils of parcel 2 require no further action as determined by Ecology

by letter dated October 26, 2000 ('NFA Letter”). The groundwater requirements for Parcel 2,

previously set forth in the NFA Letter, will be addressed in the Uplands Area RIUFS. Upon the

fling of this Dcéree, Ecology will reissue the NFA Letter excluding the detailed di_scussion of

groundwater requirements from the letter.
a. TASK 1a. The Port wishes to expedite remedial actions at Parcel 1.

The Parcel 1 Soils RVFS ‘work will be conducted priot to completion of the remainder of the

Uplands Area RVES and will include only the soils at Parcel 1. The Port will submit a Parcel 1

goils RUFS Report.

b. TASK 1b. The Port will complete an Upiands Area RUFS according to

a RUFS Report upon

the Uplends Area RUFS Woik blan and scbmit the Uplands At

CONSENT DECREE 11 ATTORNEY GENERAL OF WASHINGTON
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completion. The Uplands Area RI/FS will address soils on Parcels 1 and 3 and groundwater on

the Uplands Area.

. TASK lc. Within 60 days after the submittal of the Uplands Area RUFS

‘Report, or upon the submittal of an uplands RI/FS Report for the sodthem portion of the

former mill site by other parties under the Agreed Order, whichever is later, the Port will

review all of the uplands area remedial investigations described in those reports t0 identify

whether any site-wide issues have not been evaluated. Upon completion of that review, the

Port will submit to Ecology either: (a) a work plan to. address any such issues that have been |

identified; or (b) a statement describing the review and evaluation and the conclusmn that no

such issues have been identified or, if such issues have been identified and will not be

undertaken ﬁy the Port, a statement that such issues are being addressed by the parties to the,

Agreed Order. Ifa work plan is required to address such site-vﬁde issues, the work plan shall

describe the issues and the actions to be taken to address the issues. The work plan shall

include the time necessary to undertake the work. Upon Ecology’s detenmnatxon that any and

all site-wide issues have been identified and Ecology’s approval of the work plan, the Port will

implement the work plan. Upon completion of the work called for by this TASK le, the Port

shall submit a supplernent to the Uplands Area RI/FS, which describes the results of the work.

2. TASK 2. The Port will prepare 2 Marine Area Remedial

Investigation/F easibility Study (“Marine Aréa RU/FS”) Work Plan and conduct a Marine Area

RIFS in the near shore sediments that ate part of the Property. The Marine Area RUFS Work

Plan wil! sct forth the work to be mcluded in the Marine Area RUFS and will focus on }

evaluating the presence of deleterious and hazardous substances in the Marine Area, mcludlng

wood debris.

a. TASK 2a.. The Port will complete a Marine Area RUFS according to the

Marine Area RU/FS Work Plan and submit a Marine Area R]/F_S Report.

CONSENT DECREE 12 ’ ATTORNEY GENERAL OF WASHINGTON
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b. TASK 2b Within 60 days after the submittal of the Marine Area RI/FS
Report, or upon the submittal of a manne area RI/FS report for the southern portion of the

former mill site by other parties under the Agreed Order, whichever is later, the Port will

review all of the marine area remedial investigations described in those reports to identify

whether any site-wide issues have not been evatuated. Upon completion of that review, the

Port will submit to Ecology either: (a) a work plan to address any such issues that have been

identified; or (b) 2 statement describing the review and evaluation and the conclusion that no

such issues have been identified or, if such issues have been identified and will not be

undertaken by the Port, a statement that such issues are being addressed by the parties {0 the

Agreed Order. If a work plan is requi:ed to address such issues, the work plan chall describe

the issues and the actions t0 be taken to address the issues. The work plan shall include thg

time necessary to undertake the work Upon Ecology’s dctenmnatlon that ‘any and all site-

wide issues have been identified and Ecology’s approval of the work plan, the Port will
implement the work plan. Upon completion of the work called for by this TASK 2b, the Port

shall submit a supplement to the Marine Area RUVFS which Jdescribes the results of the work.

3. TASK 3. The Port will prepare the Parcel 1 Soils CAP upon the completion of
the Parcel 1 Soils RVFS. Ecology will issue the final Parcel 1 Soils CAP if Ecology finds it
acceptable under MTCA and after public notice and comment and Ecology’s response to

comments, if any. The Parcel 1 Soils CAP will be implemented under this Decree.

a. TASK 3a. Upon Ecology’s approval and adoption of the final Parcel 1

Soils CAP, the Port will conduct the cleanup actions, if any, for the Parcel 1 Soils, and submit

a Parcel 1 Soils Cleanup Action Completion Report.

C.  The Port agrees not to perform any remedial actions outside the scope of this

Decree. All wotk conducted under this Decree shall be done in accordance with Chapter 173-

340 WAC unless otherwise provided herein.

CONSENT DECREE 13 ATTORNEY GENERAL OF WASHINGTON
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D. Ecology shall review and approve or comment upon all documents in a timely
fashion and will endeavor to provide written responses to work plans, remedial design, and

interim action plans within 21 days and to draft remedial investigations, draft feasibility

studies, or draft cleanup action plans within 28 days except for those documents which fequire

a public commient period.
VIL DESIGNATED PROJECT COORDINATORS

The project coordinator for Ecology is:

Telcphone: (425) 649-7183

Ron Timm
Toxics Cleanup Program Facsimile: (425) 649-7098
Northwest Regional Office E-Mail:  rtim461@ecy.wa.gov

1190 160™ Avenue SE
Bellevue, WA 98008-5452

The project coordinator for Port is:

Margaret Schwertner : Telephone: (360) 299-1827
Port of Anacortes Facsimile: (360) 293-9608 :
First and Commercial Avenue E-Mail: mschwertner@portofanacortes.com
P. 0. Box 297 ' : ‘
Anacortes, WA 98221
With copy to:

Lynda L. Brothers Telephone: (415) 882-0344

SONNENSCHEIN NATIEI & ROSENTHAL Facsimile: (415) 543-5472

685 Market Street, 6 Floor E-Mail: LBrothers@sonnenschein.com

San Francisco, CA 94105

Each project coordinator shall be responsible for overseeing the implementation of this

Decree. The Ecology project coordinator will be Ecology’s designated representative for the

Property. To the maximum extent possible, communications between Ecology and the Port

and’ all documents, including reports, approvals, and other correspondence concerning the

activities performed pursvant to the terms and conditions of this Decree, shall be directed

through the project coordinators. Electronic messages shall not be used for time-sensitive

CONSENT DECREE 14 _ ATTORNEY GENERAL OF WASHINGTON
) Ecolagy Division
PO Box 40117
Olympia, WA 98504-0117
EAX, £360) 586-6760







O O

10
i
12
13
14
15

16

17
18
19
20
21
2
23
24
25
26

|l endeavor, except in emergency situations, to provid

notice unless accompanied by telephonic communication to confirm receipt. Otherwise all
notices shall be in writing by U.S. mail. The project coordinators may designate, in writing,
working level staff contacts for all or portions of the implementation of the remedial work

required by this Dectee. The project coordinators may agree to minor modifications to the

work to be performed without formal amendments to this Decree. Minor modifications will be

documented in writing by Ecology.

Any party may change its respective project coordinator. Written notification shall be

given to the other parties at least ten (10) working days prior to the change.
VI PERFORMANCE

'All work performed pursuant to this Decree shall be under the direction and

supervision, as necessary, of an appropriate professional, with experience and expertise ip

hazardous waste site investi gatxon and cleanup. Any construcuon work pursuant to this Decree

must be under the supervision of a professmnal engineer.
IX. ACCESS

A, Ecology or any Ecology authorized representative shall bave the authority t0

enter and freely move about the Site at all reasonable times for the purposes of, inter alia:

inspecting records, operation logs, and contracts related to the work being performed pursuant

o this Decree; reviewing the Port’s progress in carrying out the ferms of this Decreg;

conducting such tests or collecting such samples as Ecology may deem necessary; using a

camera, sound recording, of other documentary type equipment to record work done pursuant

to this Decree; and verifying the data submitted to Ecology by the Port. Ecology will |

ide the Port’s project coordinator with two

(2) working days notice prior to entering the Property. Ecology shall make the results of all

sampling, laboratory reports, videos, and/or test results generated by it or on its behalf,

available to the Port unless an exemption from dlsclosurc is available under Chapter 42.17

CONSENT DECREE 15 ATTORNEY GENERAL OF WASHINGTON
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RCW.  All parties with access to the Property pursuant to this paragraph shall comply with

health and safety plans.
B. Provided that the parties t0 the Agreed Order provide advance written notice t0

the Port requestmg access and include an approved work plan whxch describes the work to be

performed on the Property, the Port will provide reasonable access for work under the Agreed

Order that-will be negotiated between other parties and Ecology and will cover the southern

portlon of the former mill site.
X. SAMPLING, DATA REPORTING, AND AVAILABILITY

A. Wwith respect to the implementation of thiis Decree, the Port shall make the

results of ail sampling, laboratory reports, and/or test results genera ated by it, or on its behalf

available to Ecology and shall submit these results in accordance with Section VI of this

Decree.

B. If requested by Ecology, the Port shall allow split or duplicate samples to be

taken by Ecology and/or its authorized representatives of any samples collected by the Port

pursuant to this Decree. Except in the case of emergency, the Port shall provide Ecology with

fourteen (14) days general notlce of any sample collection or work activity on the Property.

Ecology shall, upon request of the Port, allow split or duplicate samples to be taken by the Port

or its authorized representanves of any samples collected by Ecology pursuant {0 the

implementation of this Decree. Without hrmtatlon on Ecology’s rights under Section IX,

Ecology shall endeavor to potify the Port prior to any sample collection activity.
X1. PROGRESS REPORTS
A.  The Port ghall submit to Ecology written monthly progress reports which

describe the actions taken during the previous month to implement the requirements of this

Décre‘e. The frequency of progress reports may be changed to quarterty by agreement of the

project coordinators. The progress report shall include the followmg

1. Alistof on-site activities that have taken place dunng the period;
CONSENT DECREE . 16 ATTORNEY GENERAL OF WASHINGTON
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which they are due comme

2. Detailed description of any deviations from required tasks not otherwise

documented in project plans or amendment requests;

3. Description of all deviations from the schedule whether as set forth in

Exhibit D, work plans Of other documents, during the current period and any planned

deviations in the upcoming period;

a. For any deviations in schedule, 2 plan for recovering lost time and

maintaining the schedule; and

4. A list of deliverables for the upcoming peribd.

B. All progress reports shall be submitted by the fifteenth day of the month in

ncing the second ful_l'month after the effective date of this Decree.

Unless.otllerwise specified, progress reports and any other Jdocuments sub itted pursuant t0

this Decree shall be sent by US. mail, or equivalent t0 Ecology’s project coordinator.

The Poﬁ shall preserve, dun'ng'the pendency. of this Decree and for ten (10) years from

the date this Decree i no longer in effect as provided in Section XXV, all records, reports,

documents, and underlying data in its possession relevant t0 the implementation of this Decree

and shall insert in contracts with project contractors and subcontractors 2 gimilar record

retention requirement. Upon request by Ecology the Port shall make all non-archived records

available 10 Ecology and allow access for review. All archived records shall bé made available

xil. TRANSFER OF [NTEREST IN PROPERTY

No voluntary or involuntary conveyance 0t relinquishment of title, easement, jeasehold,

or other interest in any portion of the Property owned by the port shall preclude of adversely

impact the continued operation and maintenance of any containment systefm: treatment systet

and monitoring system installed of implemented pursuant t0 this Decree. parcel 2 of the
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Property is owned by Shared Healthcare Systems, Inc., for which a recorded deed restriction
constitutes compliance with this Sectton XIIL

Prior to transfer by the Port of any legal interest whicﬁ must be.recorded in all or any
portion of the Property or a lease for a period of less than two years, and only during the
effective period of this Decree, the Port shall provide a copy of this Decree to any prospective
pﬁchaser, lessee, assignee, or other succéssor in interest who may take such interest directly

from the Port. The Port will notify Ecology thirty (30) days in advance of any transfer of such

legal interest in the Property. _
XIV. RESOLUTION OF DISPUTES

A, In the event a dispute arises as to an approval, disapproval, proposed
modification, proposed amendment, or other decision or action by Ecology’s projec}

coordinator, the parties shall utilize the dispute resolution procedure set forth below.

1. Upon receipt of the Ecology project coordinator’s decision, the Port has

fourteen (14) days within which to notify Ecology’s project ceordinator of its objection to the

decision.
2. The parties’ project coordinators shall then confer in an effort to resolve the

dispute. If the project coordinators cannot resolve the dispute within fourteen (14) days,
Ecology s project coordinator shall issue a written decision. '

3. The Port may then request Ecology managernent review of the dec1310n Thls
request shall be submitted in writing to the Toxics Cleanup Program Manager within seven (7)
days of recc1pt of Ecology’s pro_}ect coordinator’s decision.

4, Ecology’s Program Manager shall conduct a review of the dispute and shall

issue a written decision regarding the dispute within thirty (30) days of the Port’s request for

review. The Program Manager’s decision shall be Ecology’s final decision on the disputed

matter.
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B. If Ecology’s final written decision s unacceptable to the Port or if Ecology fails
to issue a final decision within thirty (30) days. the Port has the right to submit the dispute to
the Court for resolution. The parties agree that one judge should retain jurisdiction over this

case and shall, as necessary, resolve any dlspute arising under this Decrec In the event the ’

Port presents an issue to the Court for review, the Court shall review the action or decision of

Ecology on the basis of whether such action or decision was arbitrary and caprlcwus and

render a decision based on such standard of review.

C. The parties agree O only utilize the dispute resolutlon process in good faith and |

agree 10 expedite, to ihe extent possible, the dispute resolution process whenever it 1s used.

Where either party utilizes the dispute resolution process in bad faith or for purposes of delay,

the other party may seek sanctions. ' | .

D. Implementation of these dispute resolution procedures shall not provide 2 basis

for delay of any activities required in this Decree, unless Ecology agrees in writing to a

‘schedule extension or the Court so orders.

XV. AMENDMENT OF CONSENT DECREE

A. Except as set forth for miner modifications in Section VII and for schedule

extensions pursuant to Section X V1, this Decree may only be amended by order of the Court or

by a w_ntten stlpulatlon among the Parties to this Decree that is entered by the Court. Such

amendment shall become effective upon entry by the Court. Agreement 10 amend shall not be

unreasonably withheld by any party to the Decree. [f the amendment t0 the Decree i8

substantial, Ecology shall determine whether public nofice and opportunity for comment is

required and, if necessary, provide for such public notice and opportumty for comment.

B. The Port shall submit any request for an amendment 10 Ecology for approval.

Ecology shall indicate its approval or dlsapproval in a timely manner. Reasons for any

disapproval shall be stated in writing. If Ecology does not agree to any proposed amendment,
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the disagreement may be addresséd through the dispute resolution procedures described in |
Section XIV of this Decree. '
XVI. EXTENSION OF SCHEDULE

A. An extension of schedule shall be granted by Ecology when a request for an
extension is submitted in a timely ,fashi'on, generally at least fifteen (15) days prior to.
expiration of the deadline for which the extension is requested, and good cause exists for
granting the extension. All extensions shall be requested in writing. The rcqﬁest shall specify
the reason(s) the extension is needed. An extension shall only be granted for such period of
time as Ecology determines is reasonable under the circumstances. A requested extension shall
not be effective until approved by Ecology or the Court and shall take effect upon aﬁproval.
Ecology shall act upon any written request for extension in a timely fashion. It shall not be
necessary to formaﬂy amend this Decree pursuant to Section XV when a schedule extension is
granted. |

B. The burden shall be on the Port to demonstrate to the satisfaction of Ecology

that the request for such extension has been submitted in a timely fashion and that good cause

exists for granting the extension. Good cause includes, but is not limited to, the following.

1. Circumstances beyond the reasonable control and despite the due diligence of

the Port including delays caused by unrelated third parties or Ecology, such as (but not limited

to) delays by Ecology in reviewing, approving, or modifying documents submitted by the Port;

or
2. Acts of God, including fire, flood, blizzard, extreme temperatures, storm, Or.

other unavoidable casualty; or

3. Endangerment as described in Section XVIL

However, increased costs of performance of the terms of the Decree shall not be

considered circumstances beyond the reasonable control of the Port.
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.Ecology may o

C. Ecology may extend the schedule for a reasonable period of time where an

extension 18 needed as a result of:

L. Delays in the issuance of a necessary permit which was applied for in 2 timely
mannet;, of

2. Other circumstances deemed exceptional or extraordinary by Ecology; of

3. Endangerment a8 dcsoribed in Section XVIL

Ecology shall give the Port written notification in a timely fashion of any extensions

granted pursvant to this Decree.
XVil. ENDAN GERMENT

In the event Ecology determines that activities implementing OF in noncompliance with

this Decree, or any other circumstances 0T activities, are creating ot have the potential to create

a danger to the health or welfare of the people on of near the site or 10 the environment,

rder the Port to stop further implementation of this Decree for such-period of

time as needed to gbate the danger. During any Stoppage of work under this section, the

obligations of the Port with respect to that work which has been ordered to be stopped shall be

suspcnded The time periods for performance of that work, as well as the time penod for any

other work dependent upon the work which is stopped shall be extended, pursuant to

Section XV1 of this Decree, for such period of time a3 Ecology determines is reasonable under

the circumnstances.

In the event the Port determines that activities undertaken in furtherance of this Decree

or any other circumstances or activities are creating an endangerment 10 the people on the site

or in the surrounding area of 10 the environment, the Port may stop implementation of this

Decree for such periods of time necessary for Ecology to evaluate {he situation and determine

whether the Port should proceed with implementation of the Decree OF whether the work

stoppage should be continued until the danger is abated. The Port shall telephonically notify

Ecology’s project coordmator as soon as possible, but no later than twenty-four (24) hours
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after such stoppage of work, and thereafter provide Ecology with documentation of the basis

for the work stoppage. If Ecology disagrees with the Port’s determination, it may order the

Port to resume implementation of this Decree. If Ecology concurs with the work stoppage, the

Port’s obligation's shall be suspended and the time period for performance of that work, as well
as the time period for any other work dependent upon the work which was stopped, shall be
extended, pursuant to Section XVII of this Decree, for such period of time as Ecology .
determines is reasonable under the circurnstances.'-Any disagreements pursuant to this clause
shall be resolved through the dispute resolution procedures in Section XIV.
| XVIII, OTHER ACTIONS

A. Ecology reserves its rights to institute remedial action(s) at the Property and

subsequently pursue recovery of its costs, and Ecology reserves its rights to issue orders and/of

penalties or take any other enforcement action pursuzint to available statutory authority under

the following circumstances:
L. Where the Port, after notice, fails to comply with any requirement of this

Decree;

2. In the event or upon the discovery of a release'orl threatened release at the
Property not addressed by this Decree; and except as set forth in Section XVIII A.3 below,
brovided that-Ecology has provided wn'ften notice to the Port and an dppropriate opportunity
for the Port to respond;

3. Upon Ecology’s determination that actions beyond the terms of this Decree are

necessary to abate an emergency situation which threatens public health or welfare of the

environment at the Property; or
4. Upon the occurrence or discovery of a situation beyond the scope of this

Decree, as to which Ecology has the authority to perform a remedial action or to issue an order

and/or penalty, or to take any other enforcement action. This Decree is limited in scope to the
Property as defined in Section IV.
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B. Ecology reserves all rights regarding the injury to, destruction of, of loss of

natural resources resulting from the release OF threatened release of hazardous substances from

the Site. 7
C. Ecology reserves the right to take any enforcement action whatsoevér, including
ery action, against potentially liable persons not party to this Decree. '

XIX. INDEMNIFICATION :

s to indemnify and save and hold the

a cost Tecov

To the extent permitted by law, the Port agree

State of Washington (“State”), its employees, and agents harmless from any and all claims Of

causes of action for death or injuries to persons or for loss or damage 10 property arising from

or on account of acts or omissions of the Port, its officers, employees of agents in entering into

and implementing this Decree. However, the Port shall not indemnify the State nor save nof

hold its employees and agents harmless from any claims or causes of action arising out of the

reckless, willful or negligent acts or omissions of the State, of the employees OF agents of the

Gtate.
XX. COMPLIANCE WwWITH APPLICABLE LAWS

A. - All actions carried out by the Port pursuant to ihis Decree shall be done in

accordance with all applicable federal (including the National antingency Plan, as

appropriate), state, and local requiremnents, including requirements to obtain necessary permits,

except as provided in paragraph B of this section.

B. Pursuant 10 RCW 70.105D.090(1), the substantive requirements of chapters

70.94, 70.95, 10.105, 75.20, 00.48, and 90,58 RCW and of any laws reqﬁiring or authorizing

local government permits Of approvals for any remedial action under this Decree, are

incorporated into this Decree and aré binding and enforceable requirements of the Decree.

¢,  ThePort has a continuing obligation to determine whether permits Of 'approvais

addressed in RCW 70.105D.090(1) would otherwise be required for any remedial actions

under this Decree. In the event either the Port of Ecology determines that additional permits OF
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- appropriate agencies prior

| exemption from complying with the procedural requirements of th

approvals addressed in

action under this Decree, it shall promptly notify the other party of this determination.

Fcology shall determine whether Ecology or the Port shall be responsible 10 contact the

appropriate state and/or local agencies. if Eco]ogy so requires, the Port shall promptly consult

with the 'appropriate state and/or local agencies and. provide Ecology  with written

encies of the substantwe requ uements those agencies believe are

the Port shall make the final

documentatlon from those 2ge

applicable to. the remedial action. Ecology in consultation with

determination ont the additional substantive requirements that must be met by the Port and on

how the requirements will be met by the Port. Ecology shall inform the Port in writing of these

requirements. Once establish

requirements of this Decree. The Port shall not begin or continue the remedial action

potentially subject to the additional requirements until Ecology makes its final determination.

Ecology shall ensure that notice and opportumty for comment is provxded to the public and

1o establishing the substantive reqmrements under this section.

D. Pursuant to RCW 70.105D.090(2), in the event Ecology determines that the

e laws refereﬁced in RCW

70.105_D.090(l) would result in the loss of approval from 2 federal agency which is necessary

for the State to adminioter any federal law, the exemption shall not apply and the Port shall

comply with both the procedural and substantlve requirements of the laws referenced in RCW

70.105D.090(1), including any requumnents to obtain permits.
xX1. REMEDIAL AND INVESTIGATIVE COSTS

The Port agrees 0 pay costs incurred by Ecology pursuant 10 this Decree. The costs to

shall include work performed by Ecology Of its contractors for, or

be paid under this Decree
subsequent t0 the issuance of this

on, the Property under Ch 70.105D RCW both prior to and

Decree for mvesnganons remedial actions, and Decree preparataon negotiations, oversight

and administration. Ecology costs shall include costs of direct activities and support costs of

24 ATTORNEY GENERAL OF WASH]‘NGTON
Ecology Division
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direct activities as defined in WAC 173-340-550(2). The Port agrees to pay the required
amount within m'nefy (90) days of receivi:ié from Ecology an itenﬁzed,statemeﬁt of costs that
includes a summary of costs incurred, an identiﬁcation of involved staff, the- amount of time
spent by involved staff members on the ‘project and a brief statement of the work pefformed.
Itemized statements of costs shall be prepared and submitted to the Port quarterly. Failure to
pay Ecology’s costs within ninety (90) days of recelpt of the itemized statement will result i in
interest charges. '
| XXIl. IMPLEMENTATION OF REMEDIAL ACTION

If Ecology determines that the Port has failed without good cause to implement the
remedial action(s) called for by this Decree, Ecology may, after notice to the Port, perform any
or all portions of the remedial action(s) that remain incomplete. If Ecology performs all or
portions of the remedial action(s) because of the Port’s failure to comply with its obligations
under this Decree the Port shall reimburse Ecology for the costs of domg such work in
accordance with Section XXI, provided, however, that the Port is not obligated under this |
section to reimburse Ecology for costs incurred for work inconsistent with or beyond the scope
of this Decree. | _ |

XXIII. PUBLIC PARTICIPATION

Ecology shall maintain the rcéponsibility for public participatién at the Property. The

Port reserves the right to conduct additional public participation as may be necessary to comply

with Port practices. The Port wishes to piay an active role and shall cooperate with Ecology

and, if agreed to by Ecology, shall:

A. Prepare drafts of public notices and fact sheets at important stages of the
remedial action, such as the completion of Remedial 'Investigatioaneasibility Study reports
and implementatioh of cleanup actions at Parcel 1 Soils, if any. Ecology will finalize and

distribute such fact sheets and prepare and distribute public notices ‘of ‘any Ecology
presentations or meetings;
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B. Notify Ecology’s project coordinator prior to the issuance of all press releases,

and before any meetings called specifically to Jiscuss actions under this Decree with the '

interested public, local governments, OI the Port Commissioners, but specifically excluding

regularly scheduled public meetings. of the Port Commissioners whefre 0o speciﬁc actions or

approvals pursuant to this Decree are on the agenda. Iikewise, Ecology shall notify the Port

prior to the issuance of all press releases and fact sheets, and before meetings with the

interested public and local governments. Except in @ health ‘and safety emergency, Ecology

shall provide the Port with the opportunity to review and comment o any press release or

public document; however, the content, iming, and issuance of Ecology press releases shail be

at its sole discretion. The Port shall provide Ecology with the opportunity to review and

comment on any press release related to the unplementatton of thlS Decree; however, the

content, iming, and issuance of the Port’s press releases shall be at its sole discretion; and

C. Participate in public presentations on the progress of the remedlal actions at the

Property. Participation may be through attendance at public meetings to assist in answering

questions, or as 4 presenter; and

D. In cooperation with Ecology, arrange and/or continue to maintain information

repositories 10 be located at the Port of Anacortes’ office at First and Commercial Avenue,

Anacortes, WA 98221, and Ecology’s Northwest Regional Office at 3190 160" Avenue SE,

Bellevue, WA 98008. Ata minimum, copies of all public notices, fact sheets, and press '

releases; remedial investigaﬁon/feasibility study reports and work plans, and all other

documents prepared pursuant to the remedial action required by this Decree shall be promptly

placed in these repositories.
XXIV. CONTRIBUTION PROTECTION

The Port shall not be liable for claims of eontnbutlon by other persons pot signatories

to the Decree regarding matiers addressed in this Decree as set forth in RCW 70.105D.040(4).
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The percentage of remedial costs paid by the Port under this Decree shall in no way constitute
an admission as to an appropriate allocation of liability, if any, at the Site o or the Property.
XXV. RESERVATION OF RIGHTS

"While the Parties believe that the recitals contained in this Decree are accurate, the
execution and performance of the Decree is not an admission by the Port of any fact or liability
for any purpose other than as a foundation for the entry of this Decree. The Port’s performance
under the Decree is undertaken without waiver of or prejudice to any cleums or defenses
whatsoever that may be asserted in the event of further administrative proceedings or liti gatlon
about or fe_lating to the Property or the Site, with the sole exception of an action by Ecology to
enforce this Decree at the Property. Nor does the execution or performance of this Decree
constitute agreement by the Port to take any action at the Site or Property other than those
designated in this Decree. - |

| XXVI. CLAIMS AGAINST THIRD PARTIES

The Port expressly reserves any and all rights including, but not limited to rights in

RCW 70.105D.080, and any and all federal laws, to seek to recover any costs incurred in

developing or implementing this Decree‘frorn any other potentially liable person not a party to
this becree. ' |
XXVIIL COVENANT NOT TO SUE

A. In consideration of the Port’s compliance with the terms and conditioﬁs of this
Decree, the Stz_lte covenants not to institute legal, enforcement, or administrative actions
against the Port regarding the release or threatened release of hazardous and deleterious
substances covered by this Decree. Until cleanup standards are met at the Property, or unless
confirmational monitoring demonstrates that additional remedial actions are necessary at the
Property, compliance with this Decree shall satisfy the Port’s obligations related to the

hazardous or deleterious substances covered by this Decree.
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B. The terms and application of this. Consent Decree are strictly Jimited to the

Property defined in Exhibit B and to those haza:dous and deleterious substances which are

covered by this Decree: The Decree is not apphcable to any other hazardous ot deleterious

substance or ared and Ecology retains its authority in such areas not covered in this Decree.

C. Ecology specifically reserves the right to institute legal of administrative actions

ing to require the Port 10 perform additional response actions at the

against the Port seekt
Property, and to pursue appropriate cost recovery in accordance with RCW 70. 105D 050,

under the followmg c1rcumstances

1. Upon. the Port’s failure to meet the requirements of this Decree.
2. Upon Ecology’s Jetermination that action beyond the terms of this Decree is

pecessary to abate an imminent and substantial endangerment t0 public health or welfare of the

environment.

3, The covenant not to sue in this Qection wXVI1I shall be amended if factors not

known at the time of entry of this Decree are discovered and present a previously unknown

threat to human health or the environment.

D. Any covenant not to sue concerning work to be performed under this Decree

shall have no applicability whatsoever to the following:
| Criminal liability; |
2. Liability for Natural Resource Damages; _
3. Any Ecology action agatnst potentially Jiable parties not 2 party to this Decree,

including cost recovery actions.

This covenant is expressly \imited to the Property a5 defined in Exhibit B and to those

nazardous and deleterious substances of which Ecology has notice.
XXVIIL DURATION OF DECREE

This Decree shall remain in effect and the remed1a1 program described in the Decree

shall be maintained and continued until the Port has, received writien notification from Ecology
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that the reqmrements of this Decree have been satisfactorily completed. Ecology agrees to

provide a Notice of Completion upon satisfactory completion of any cleanup actions as may be

called for by the Parcel 1 Soils Cleanup Action Plan and described in the Parcel 1 Soils

Cleanup Action Complehon Report. Ecology agrees to provide a Notice of Completion upon

satisfactory completxon of the Uplands Area RUFS and upon sansfactory completion of the

Marine Area RUFS. Unless amended, the duratlon of this Decree terminates upon the

completion of the work described in Section VL.
XXIX. FIVE YEAR REVIEW

If remedial actions, such as groundwater or other monitoring, continue at the Property

beyond the final Notice of Completioﬁ described in Section XXVII, the Parties agree to

review the data accurnulated as the result of any monitoring on the Property as is appropriatc

under the circumstances. At least every five years the Parties agree to meet to discuss the

status of actions at the Property and the need, if any, for further remedial actions. Thls

provision will remain in effect for the duration of the Decree.

XXX. CLAIMS AGAINST THE STATE

The Port hereby agrees that it will not seek to recover any costs accrued in

implcmentxng the remedlal action required by this Decree from the State of Washington or any

of its agencies: the Port expressly reserves its right to seek to recover any costs incurred in

implementing this Decree from any other potentially liable person.
XXXI. EFFECTIVE DATE

This Decree is effective upon the date it is entered by the Court.

XXXIIL. PUBLIC NOTICE AND WITHDRAWAL OF CONSENT

This Decree has been the subject of public notice and comment under

RCW 70.105D.040(4)(a). Asa result of this process, Ecology has found that this Decree will

tead to a more expeditious cleanup of hazardous substances at the site. -
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If the Court withholds or withdraws its consent to this Decree, it shall be null and void

at the option of any party and the accompanying Complaint shall be dismissed without costs

2
3 || and without prejudice. In such an event, no party shall be bound by the requirements of this
4 || Decree. : , ;
5 | DEPARTMENT OF ECOLOGY CHRISTINE Q. GREGIRE,
(\ Attorney Ges ._ 3[ = :
6 ' , L ___/""'—'___"\
7 Q M‘M““‘ U hs:
JAMES PENDOWSKI : MICHAEL L. DUNNWG WSBA #29452
Program Manager : Assistant Attomey General
Toxics Cleanup Program Attorneys for Plaintiff
9 State of Washington
10 Department of Ecology
11
. ) [}
12 || For the Port Commission of the Port of Anacortes, by_:
13
14
15 leham L. Short Vlce-PreSIdent
16
17 \
C i - m "',. -2 FIE ™
18 | Ray Niver, Se%' Mermiil Thibert, Commissioner
19
20
o
21 || Pat D. Mooney, 1391 vend
22 _
_ . )
2 DATED this </ L day of Maneh, 2003
” ‘ MEYER
N JOHN M. MEYE
JUDGE
26 Skagit County Superior Court
- on
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EXHIBITC

SCOPE OF WORK ,
FORMER SCOTT PAPER COMPANY MILL SITE

All work performed at the Property pursuant to this Decree shall be in accordance with
Ch. 173-340 WAC, and all work plans, investigation and Vanalysis,reports, and design documents
prepared by the Port shall be submitte& to Ecology for review and approval, pursuant to the
schedule established in Exhibit D — Deliverables and Schedule. For purposes of project
oversight and review of documents, the work is divided into three project tasks. These tasks are

described belowr.

TASK 1 — Uplands Area Remedial Investigation/Feasibility Study

In order to complete the investigation of hazardous substances and identify and évaluate
remedial alternatives, the Port shall perform an Uplands Area Remedial Investigation/Feasibility
Study (“Uplands Area RI/FS™). However, a Parcel 1 Soils RIFS will be completed on Parcel 1
Soils prior to the remainder of the Uplands Area RI/FS. The Uplands Area RIFS Work Plan
will refcrencé all of the existing soils and groundwater information and describe additional

investigations as may be needed.

TASK la — Parcel 1 Soils RI/FS Report

The Parcel 1 Soils RU/FS will characteriée the nature and extent of hazardous substances
in the soils at Parcel | resulting from former industrial activities at the Property and will enable
the parties to make decisions regarding cleanup actions, if any. The Parcel I Soils RUFS Report
shall 'characterizg any threats to human health and the environment posed by the substances
identified. The Parcel Sbi!s RI/FS Report will identify remedial action objectives, establish
cleanup levels and points of compliance, develop and evaluate cleanup alternatives and, as

appropriate, identify a recommended cleanup alternative for Parcel 1 soils. The Parcel 1 Soils

RI/FS Report will be completed prior-to the Uplands Area RI/FS.

CONSENT DECREE - Exhibit C
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TASK 1b — Uplands Area RI/FS Report

The Uplands Area RI/FS will characterize the nature and extent of hazardous substances

in the Uplands Area soils, except for soils at Parcels | and 2, resulting from former mdustnal

activities at the Property, and will evaluate cleanup alternatives, establish cleanup levels and

points of compliance, develop and evaluate cleanup alternatives, and identify a recommended

cleanup alternative. The Uplands Area RI/FS shall also evaluate groundwater, including a

determination of the depth and general charactenstlcs of the groundwater, and the presence of

any hazardous substances. The relevant and available background information, such as any

known historic site operations which relate to any identified contamination will be included in

the Uplands Area RI/FS Report. The work shall be conducted according to the prmcxples set

forth in WAC 173-340-130.
TASK lc - Statemént or Work Plan on Site-Wide Uplands Area Issues

Upon the later of completion of the Uplands Area RI/FS or the submittal by other parties
of an uplands area RI/FS for the southern portion of the former mill site, the Port will review all

uplands area RI/FS reports and identify whether any site-wide issues have not been evaluated.

The Port will submit to Ecology either: (a) a work plan to address any such issues identified; or

(b) a statement describing the review and evaluanon and the conclusion that either no such issues

have been identified or, if such issues have been identified and will not be undertaken by the

Port, a statement that such issues will be addressed by the parties responsible for the southern

portion of the former mill site.

TASK 2 — Marine Area RI/FS Work Plan

The Port will prepare a Marine Area Remedial Investigatioaneasibility Study (“Marine
s and deleterious substances,

The

Area RI/FS™) which will result in the :dentlﬁcauon of hazardou

including wood debris in the Marine Area of the Property from the historic operatxons

Marine Area RI/FS will be based on the Marine Area RI/FS Work Plan. It will generally include

a summary of the available information regarding contamination in the Marine Area which arose

CONSENT DECREE - Exhibit C
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from the historic operations at the Property. The Marine Area RI/FS Work Plz.mr will identify any
additional information that may be necessary prior to the evaluation of remedial alternatives. It
will identify the number, type and location of sediment samples to be collected ancf the analysis
to be performed thereon, as well as the collection methods, analytical methods and reporting
limits.

TASK 2a — Marine Area RI/FS Report

The Marine Area RI/FS will characterize the aerial and vertical distribution of deleterious
substances, including wood debris and the aerial and vertical extent of any hazardous substances:
at and sourced from historic activities at the Property. The Marine Area RI/FS Report will
include a preliminary chafacterization of the current and potential thr.eat to human health and the
environment that may be related to historic activities at the Property and identify any relevant
;Shysical conditions or sediment properties that may affect cleanup actions. The Marine Area
RI/FS Report will, in addition, identify remedial action objectives, establish cleanup levels and
points of compliance, déveiop and evaluate cleanup action altenatives, and identify a

recommended cleanup action.

TASK 2b — Statement or Work Plan on Site-Wide Marine Area issues

Upon the later of completion of the Marine Area RI/FS or submittal by other parties of a
marine area RI/FS for the southern portion of the former mill site, the Port will review all marine
area RI/FS reports and identify whether any site-wide issues have not been evaluated. The Port
will submit to Ecology either: (a) a work plan to address any such issues identified; or (b)a |
statemeht describing the review and evaluation and the conclusion that either no such issues have
been identified or, if such issues have been identified and will not be undertaken by the Port, a

statement that such issues will be addressed by the parties responsible for the southern portion of

the former mill site.

COMNSENT DECREE - Exhibit C
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TASK 3 — Parcel 1 Soils Cleanup Action Plan

The Port will prepare a draft Parcel 1 Soils Cleanup Action Plan (“Parcel 1 Soils CAP”)

upon completion of the Parcel 1 Soils RIFS Report. After public comment, Ecology will issue a

final Parcel 1 Soils CAP.
TASK 3a — Parcel 1 Scils Completion Report

- The Port will prepare a Parcel 1 Soils Completion Report upon completion of cleanup

actions, if any, on Parcel 1 Soils. Ecology will issue a Parcel 1 Soils Notiée of Completion upon -

completion of the cleanup actions set forth in the Parcel 1 Soils CAP.

CONSENT DECREE - ExhibitC
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EXHIBITD

DELIVERABLES AND SCHEDULE

This Exhibit E constitutes a échedulc for the delivery of the written deliverable
documents that are necessary 10 accomplish the Scope of Work.
The parties agree that adherence to the schedule will greatly expedite the actions called
_ for in the Scope of Work gnd allow a steady and consistent effort by both the Port and Ecology.
| Upon receipt of a deliverable, Ecology will advise the Port of the date upon which its comments

will be provided. Ecology will use its best efforts to review and comment on all documents

within twenty-one (21) days of receipt.

TASK |

1. Draft Uplands Area RI/FS Work Plan 30 days after effective date of Decree

2. Final Uplands Area RJ/FS Work Plan 30 days after receipt of Ecology’s comments on the
' _ draft Uplands RUVFS Work Plan

TASK la

3. Draft Parcel | Soils RI/FS Report 120 days after approval of Uplands Area RI/FS Work

: "Plan

4, Final Parcel 1 Soils RVFS Report 30 days after receipt of Ecology’s comments on draft
o Parcel 1 Soils RI/FS Report

TASK Ib

5. Draft Uplands Area RI/FS Report As set forth in the Uplands Area RI/FS Work Plan

6. Final Uplands Area RI/FS Report 30.days after receipt of Ecology's comments on draft

Uplands Area RI/FS Report
TASK l¢c

7. Statement or Work Plan on Site-Wide Later of 60 days after final Uplands Area RI/FS

~ Uplands Issues Report or uplands RI/FS for southern portion of
former mill site. :

CONSENT DECREE - Exhibit D
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TASK 2

8. Draft Marine Area RIFS Work Plan
0. Final Marine Area RI/FS Work Plan

TASK 2a

10. Draft Marine Area RI Report
I, Draft Marine Area FS Report
12. Final Marine Area RI/FS Report

TASK 2b
13. Statement or Work Plan on Site-Wide

Marine [ssues

TASK 3

14. Draft Parce! | Soils CAP

TASK 3a

15. Parcel 1 Soils Completion Report
16. Ecology issues Notice of Compietion

CONSENT DECREE - Exhibit D
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180 days after effective date of the Decree

30 days after receipt of Ecology’s comments on Draft .

Marine Area Work Plan

As set forth in the Marine Area Work Plan

60 days after draft Marine Area RI Report

30 days after receipt of Ecology’s comments on the
draft Marine Area Rl and draft Marine Area FS

Reports

Later of 60 days after final Marine Area RI/FS
Report or Marine RVFS for southern portion of
former mill site. :

30 days after Ecology’s approval of Parcel | Soils
RUFS Report '

60 days after completion of cleanup actions, if any
30 days after receipt of parcel 1 Soils Completion

- Report






Department of Ecology on legal matters relatin

_ Panel
SAGIT COUNTY CLEER
YRAGIT COUNTY WA

n0aMAR 21 IO L3

: STATE OF WASHINGTON
SKAGIT COUNTY SUPERIOR COURT

STATE OF WASHINGTON, ' | NO.O3 2 004 92 1
DEPARTMENT OF ECOLOGY, S o :

‘ : DECLARATION OF ‘

Plaintiff, MICHAEL L. DUNNING
V. :
. ]

PORT OF AN ACORTES, _ ' , '

. Defendant. g

| 1, Michael L. Dunning, declare under penalty of pei'jury under the laws of the state of

Washington that the following is true and correct. . _
1. ~ lamover twenty-one years of ;figc and am competent t0 testify herein. The facts

set forth.in this Declaration are from oy personal knowledge.

2. [ am an Assistant Attorney General assigned t0 rcpment the Washington State

g to the site in Skagit County, Washington
referred to as the Former Scott paper Mill Site (Site). '

3, On behalf of Ecology and the Attorney' General's Office, | took part in the

-nego{iaﬁons that led to the Consent Decree with the Port of Anacortes that is being presented

to the Court.
CECLARATION OF MICHAEL L- | 1 TORNEY GRUERAL OF WASHINGTEY
) ol vision
. DUNNING 50 Bax 40117
) S . ‘ Olympia, WA 085040117

FAX (360) 586-6760 .
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4  The Consent Decree was the éubject of public. notice and public comment s
required by RCW 70.105D.040(4)(@). |

5. Ecologf has determined that the proposed settiement and remedial action
described in the Consent Decfe;: will lead to a more _expeditious .cléanup of hazafdous
substances in compliance with cleahub standards under RCW 70.1 05]5_.030(2)(13). |

I declare underlpenalty of perjury of the lawé of the-stat‘é of Washington that the |.

foregoing is true and correct.

DATEDtIﬁs 30‘}; day of | maem _____,‘ ’ - /

ATTORNEY GENERAL OF WASHINGTON

DECLARATION OF MICHAEL L. 2 T alogy Division
DUNNING ' - pO Bux 40117
 Olympis, WA 985040117

EAX (360) 586-6760
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" STATE OF WASHINGTON \
SKAGIT COUNTY SUPERIOR COURT

STATE OF WASHINGTON,
DEPARTMENT OF ECOLOGY,

Plaintiff,

COMPLAINT

V.

PORT OF ANACORTES,
Defendant.

1 JURISDICTION

Flige -
- SHAGIT COUNTYCLERK
- SKAGIT C[}i}l.‘vl?‘{.i_‘.ggh

2003 HAR 2|

xo. 03 2 00492 1

A

{1  This Court has jurisdiction over the parties and over the subject matter under the

Model Toxics Control Act, RCW 70.105D.
| | . PARTIES
21  Plaintiff State of Washington, Department of Ecology

agency charged W

(Ec_ology)' is a state

ith the implementation of the Model Toxics Control Act.

2.2 Defendant Port of Anacortes has égreed to enter into a Consent Decree with

Ecology under the Model Toxics Conirol Act for ihﬁesﬁgation and clean-up of the site.

. COMPLAINT

" ATTORNEY GENERAL OF WASHINGTON

Ecolagy Division
PO Box 40117

- Olympia, WA 985040117

FAX (360) 586-6760

I

510: 143







f1. FACTUAL ALLEGATIONS
31  Site refers to the Former Scott Paper Mill Site (Site). The Site is more

particularly described in Exhibit B, & detai}ed diagram, attached to the Decree submitted to
settle this action. '

3.2 Ecology has determined that there has been a release or threatened release of
nazardous substances at the Site. Ecology has further determined that this release or threatenéd
release requires cemedial action to protect human health, welfare, and the envu"omnent and
that the Defendant is potentially liable person with respect 0 this Site.

3,3  Ecology and thé Defeﬁdant have entered into a Consent Decree to resolve all of
Ecology’s claims againsf the Defendant for the matters addressed in the Consent Decree.

34  The Consent Decree has been the subject of publié notice énd comment under
RCW 70.105D.040(4)(a). The Consent Decree is being submitted to the Court along with thi;
Complaint. ' '

Ecology has " determined that entry of the Consent Dectee will lead to a more
expeditious cleanup of the Site.

| Iv. CAUSE OF {\CTION

41  Plaintiff re-alleges all preceding paragraphs.

42  Plaintiff alleges that the Defendant is responsible for investigation and cleanup
at the Site pursuant to the MTCA, RCW 70. 105D.050(3).

V. PRAYER FOR RELIEF

5.1  Ecology and Defendant request that the Court sign and enter the Consent

Decree in this matter.
52  Ecology and Defendant further request that the Court retain jurisdiction to.

COMPLAINT : ) ATTORNEY GENERAL OF WASHINGTON
B : : Ecology Division
S e PO Box 40117
Olympia, WA 93504-0117
FAX (360) 586-6760







enforce the terms of the Consent Decree. .

Respectfully submitted this iQ day of

COMPLAINT

MIC H_AEL L.D 1 WSBA #29452

Assistant Attorm

ey General

Attorneys for Plaintiff
State of Washington

Dep
(360) 586-6753

£ Bcology

ATTORNEY GENERAL QF WASHINGTON
Ecology Division
PO Box 40117
Olympia, WA93504-0I 17
CFAX (360) 586-6760
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' STATE OF WASH]NGTON
SKAGIT COUNTY SUPERIOR COURT

STATE OF WASHINGTON,
DEPARTMENT OF ECOLOGY,

Plaintiff,
AL |
PORT OF ANACORTES: -
- Defendant.

TO: -Port of Anacortes;
AND TO: © Lynda L. Brothers, Attorney for Defénda:it;

AND TO: The Clerk of the abqve-cnﬁtled Court.

A lawsuit has been started aga.insf you in the above-entitled Court by the State of

Plaintiff. Plaintii’_fs claim 18 stated in-the written

Washington, Department of “Ecology»

complaint, a COPY of which is served upon you with this Summons.

The parties have agreed io resolve this matter by eniry of a Consent Decree.
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Accordingly,

this Summons shall not require the filing of an aswer.

-, P ) \ i
Respectfully submitted this 49~ day of __(ager) -} {[\ 2003,
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CHRISTIN
Attorney

MICHAEL£-DUNNING, WSBA #29452
Assistant Attorney General
Attorneys for Plaintiff
State of Washington
artment of Ecology
(360) 586-6753

ATTORNEY GEMERAL OF WASHINGTON

Eeology Division
POBox 40117
Olympia; WA 98504-0117
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