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08000048

COVENANT Rec $114.00
4/8/2010 9:06 AM
KING COUNTY, WA

After Recording Return
Original Signed Covenant to;
Ed Jones

Hazardous Waste and Toxics Reduction Prog'ram
Department of Ecology, NWRO

3190 160th Ave. SE :

" Bellevue, WA 98008

Environmental Covenant

Grantor: Union Pacific Railroad Company

Grantee: ‘State of Washington, Department of Ecology

Brief Legal Description: NW Y%, SE Va & SW 4, NE '4 Section 20, Township 24 N, Range 4 E,
W.M.

Tax Parcel Nos.: Portions of 5084400085, 5084400086 1722800214, 3868400016, and
3868400050

REClTALS

A, This document is an environmental (restrictive) covenant (hereafier “Covenant") executed
pursuant to the Model Toxics Confrol Act (MTCA), RCW 70.105D and Uniform Environmental
Covenants Act (VUECA), RCW 64,70,

b. The Property that is the subject of this Covenant is part of a site commonly known as the
PSC-Georgetown site, WAD 00081 2009. The Property is legally described in the Property survey
attached as Exhibit A, and is illustrated in Exhibit B, both of which are attached (hercafier
- “Property™). If there are differences between these two Exhib:ls, the legal descnptlon in Exhibit A
shall prevail.

X The Property is the subject of remediel action under MTCA. This Covenant is required
beeause residual contamination remains in soil above applicable ¢leanup levels on the Property
after completlon of remedial actions, Groundwater comtamination exceeding certam clcanup levels
may also remain on the Propetty afier completion of remedial actions.

Specifically, the following principal contaminants remain on the Property:

Medium Principal Contaminants Present
Soil poly-chlorinated biphenyls (PCBs), volatile organic coinpounds
(such as chlorinated ethenes and ethanes, and petroleum-related
compounds), semi-volatile organic compounds (such as
naphthalene and other PAHSs), and inorganics (such as cyanide

and cadmium)



Groundwater poly-chlorinated biphenyls (PCBs), volatile organic compounds
(such as chlorinated ethenes, and pelroleum-related compounds),
semi-volatile orpanic compounds (such as methyl naphthalene
and pentachlorophenol), and inorganics (such as cyanide and
arsenic)

d. It is the purpose of this Covenant to restrict certain activities and uses of the Property to
protect human health and the environment and maintain the integrity of remedial actions conducted
at the site. Records describing the extent of residual contamination and remedial actions conducted
include the Revised Long-Term Groundwater Monitoring Plan (Appendix D of the September
2011 Revised Engineering Design Report), and the Final Argo Yard Arca Cleanup Implementation
Report, dated July 2013. These and other pertinent documents are on file and available through
the Washington State Department of Ecology. :

e. This Covenant grants the Washington State Department of Ecology, -as holder of this
Covenant, certain rights specified in this Covenant. The right of the Washington State Department
of Bcology as a holder is not an ownership interest under the UECA, MTCA, RCW 70.105D, or
the Comprehensive Environmental Response, Compensauon and Liability Act (CERCLA), 42
U.S.C. chapter 103,

COVENANT

Union Pacific Railroad Company, as Grantor and owner of the Property hereby grants to the
Washington State Department of Ecology, and Its successors and assigns, (hereafter “Ecology”)
the following covenants. Furthermore, it is the intent of the Grantor that such covenants shall run
with the land and be binding on alt current and future owners of any portion of, or interest in, the
Property unless and until removed in accordance with Section 5, infi-a,

Section1.  General Restrictions and Requivements
The following general reatrictions and requirements shall apply to the Pmperly

a, Intorference with Remedial Actlon. The Grantor shall not engage in any activity on the
Property that may impact or interfere with the remedial action and any opetation, maintenance,
mspactlon or monitoring of that remedial action without prior written approval from Ecology
except in the event of an emergency. Specifically, but only to the extent that lhey may impact or
interfere with the remedial action, such activities include: (1) compromising the integrity of
Ecology-approved monitoring wells; (ii) alteting subsurface components of the cleanup action’s
stormwater management system; and (iii} removing, or degrading the effectiveness of, surface
cover in areas subject to the cleanup action.

b..  Protection of Human Health and the Environment, The Grantor shall not engage inany -
activity on the Property that may interfere with continued protection of human health or the
environment without prior written approval from Ecology (e.g., construction of enclosed structures
without first evaluating vapor intrusion risk). This includes, but is not limited lo, any activity that
results in the release of residual contamination that was contained as a part of the remedial action
or that exacerbates or creates a new exposure to residual contamination remsining on the Property.



c. Continued Compliance Required, Grantor shall not convey any interest in any portion of
the Property withou( providing for the continued adequate and complete operation, maintenance,
and monitoring of remedial actions and continued compliance with this Covenant.

d. Leases, Grantor shall restrict any lease for any portion of the Property to uses and aclivities

consistent with this Covenant and notify all lessees of the restrictions on the use of the Property.
e Approval Procedure for Proposed Activity, Grantor must notify and obtain approval

from Ecology at least sixty (60) days in advance of any proposed activily or use of the Property in
a manner inconsistent with this Covenant. _

Section 2. Specific Prohibitions and Requirements

In addition to the general restrictions in Section 1 of this Covenant, the following additional
specific restrictions and requirements shall apply to the Property,

a8,  Indusirial Land Use: The remedial action for the Propesty is bascd on a cleanup designed
for industrial property. Uniess terminated in accordance with Section 5.a of this Covenant, the
Property described in Exhibit A shall be used for industrial uses only, as “industrial” is defined in
the rules promulgated under RCW 70.105D and which includes railroad uses as of the date of this
Covenant, Prohibited, non-industrial uses on the Property include but are not limited to residential
uses, childcare facilities, K-12 public or private schools, parks, grazing of animals, growing of
food crops, and non-industrial commercial uses. Furthermore, residual contamination on the
Property includes poly-chlorinated biphenyls, or PCBs. In these areas of contamination, the land
has been used for PCB remediation waste disposal and is rcstnc!cd to usc as a low occupancy area
as defined in 40 C,F.R. § 761.3.

The cover or cap described in subsection “b,” infi-a, serves to protect workers at ground
surface. Unless otherwise allowed under b,” infi-a, in these capped or covered areas the cover or
cap and the soils below shall not be excavated or otherwise removed without prior wrilten approval
by Ecology. For workers canrying out activitics below ground surface in portions of the OSRA-
1A, OSRA-1B, OSRA-1C, and OSRA-1D cleanup areas as deseribed in the Final Argo Yard Aren
Cleanup Implementation Repori dated July 2013, applicable personsal protective equipment is
required when engaged in these activities. In addition, workers performing activities at depths as
deep as the water table require equipment protecting them from directly contacting groundwater
contamination. The Grantor shall maintain 8 Health and Safety Plan for the Property that describes -
these requirements, and specifies how the Grantor will ensure compliance with the Plan.

h. Containment of Soll/Waste Materials: Exhibit B depicts OSRA-1A, OSRA-1B,
OSRA-1C, and OSRA-1D, which are all covered with an asphalt cap, the design of which was
reviewed and approved by Ecology. The exisling cap is a component of the remedial action for the
Property and must be maintained to contain residual soil contamination, and protect workers at
ground surface from potentially contacting contatinated soils below ground surface and/or
inhaling contaminated airborne particulates. In some locations it prevents surface runoff from
conlacting conteminated soil, minimizes infiltration, and thereby reduces the potential for soil
comammunts to leach and migrate 1o underlying groundwater.

As shown in Exhibit B, and documented in the Final Argo Yard Area Cleanup
Limplementation Report, contaminated soils were excavated from areas OSRA-1A, OSRA-1B, and
OSRA-1C as part of the PSC-Georgetown site cleanup action. Clean soils replaced the soiis that
were removed,
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Within the Property described in Exhibit A, any grading, installation of underground
utilities, digging, or other excavalion activity that removes the surface cover or capping or degrades
its function, is generally prohibited without prior writlen approval by Ecology. The Grantor shall
report to Bcology within forly-eight (48) hours of the discovery of any damage to the cap that
could compromise its integrity or function and comply with other reporting and response
procedures set forth in the Ecology-approved Operation and Maintenance Plan (Appendix I 1o the
September 2011 Revised Engineering Design Report). Unless an alternative proposal has been
approved by Ecology in writing, the Grantor shall promptly ensure that restoration of the capping
{o the cleanup action’s remediation specifications has been effected and a report submitted,
documenting this work to Ecology within thirty (30) days of completing the repairs.

The Grantor covenants and agrees that it shall annually, or at another time as approved in
writing by Ecology, inspect the cover or cap. The purpose of the inspection is to determine if any
changes have occurred thal may impair the cover or cap's performance. Thirty (30) days following
the inspection, the Grantor shall submit a report of the inspection’s findings to Ecology.

c, Stormwater Facllitics: To minimize the potential for mobilization of contaminants
remaining in soils and groundwater on the Property, no niew stormwater infiltration facilities or
ponds shall be consiructed within contaminated portions of the Property depicted in Exhibit B
without prior written approval by Ecology. Any digging, or other excavation activity that could
compromise the integrity or the function of the existing stormwater management system, is
generally prohibited without prior written approval by Ecology. The Grantor shafl maintain all
existing stormwater catch basins located within this area, and report to Ecology within forty-eight
(48) hours the discovery of any damage to the stormwater system.

d. Vapor Controls: The residual cohtamination on the Property includes volatile chemicals
that may generate harmful vapors. As such, the following restrictions shall apply within enclosed
structures on the Property described in Exhibit B to minimize the potential for exposure to these
vapaors: ‘

@) In the 'event the Grantor constructs any new enclosed structures within this area
{(including enclosure of existing open struclures) afler the recordation of this
Covenant, the Grantor shall select and perform one of the following two actions:

(1)  Install a sub-slab barrier preventing vapor intrusion into the newly
constructed enclosed structures. Any such bamier—whether physical or
relying on depressurization of the sub-slab zone—shall be sufficient to

-prevent vapor intrusion into the enclosed structures that may pose a
poientjally unacceptable health risk. Before construction of any new
enclosed structure on the Property, the Grantor shall submit to Ecology for
review and approval the specifications for the vapor intrusion bamer
included in the proposed construction design. Or,

(2)  Perforn an assessment in accordance with any applicable Ecology
regulations and guidance to evaluate the potential risk of vapor intrusion of
contaminants of concern into the new structure. The Grantor shall submil a
report of this assessment to Ecology. If Ecology determines that vapor
intrusjon poses a potentially unacceptable health risk, mitigation will be
performed in accordance with any applicable Ecology regulations and
guidance, In this event, a Mitigation Plan shall be subiitted to Ecoltogy for
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concurrence. The Plan shall describe the mitigation system and Include
requirements for operating, inspecting, maintaining, and monitoring the
performance of the system.

(il)  As described in the specific restrictions and requirements included under sub-
section “a” of this section, the Grantor shall maintain a Health and Safety Plan for
the Property that deseribes the respiratory protection requirements on the Property
and ensure compliance with the Pian, '

e Groundwater Use: The groundwater beneath the Property described in Exhibit A will

remain contaminated until applicable cleanup levels have been aftained. This groundwatet shall
not be extracled for any purpose other than investigation, monitoring, or remediation. Drilling of
a wel for any water supply purpose is strictly prohibited. Groundwater extracted within this area
for any purpose shall be considered potentially contaminated and any discharge of thls water shall
be done in accordance with applicable state and federal law. '

f, - Monitoring: Several groundwater monitoring wells are located on the Property to monitor
the performance of the remedial action. The Grantor shall maintain reasonable access to these
devices and protect them from damage. The Grantor shall report to Ecology within forty-eight (48)
hours of the discovery of any damage to any monitoring device, Unless Ecology approves of an .
alternative plan in writing, the Grantor shall promptly. ensure that the damage has been repaired
and a report submitted, documenting this work to Ecology within thirty (30) days of completing
the repairs,

E Railroad Yard Use: For the purposes of this Seclion 2, removal and replacement of rails,
ties, and ballast associated with routine rail and railroad tie maintenance shall not be considered
subjecl to the restrictions and requirements under this Section. In general, except as restricted by
Section 1, and by Section 2, “a” through “f” above, railroad operations, construction, or
maintenance activities may occur without Ecology notification so long as appropriate health and
safety procedures are implemented and all media are managed in compliance with applicable
Ecology regu]ahons :

Section 3. Aceess

a. The Granlor shall maintain reasonable access (o all remedial action components necessaty
to construct, operate, inspect, monitor and maintain the remedial action. This shall include access
for evaluating (testing) and ensuring long-term remedy performance, and remedy closure.

b. . The Grantor freely and voluntarily grants Ecology and its authorized representatives, upon
reasonable notice, the right to enter the Property &l reasonable times to evaluale the effectiveness
of this Covenant and associated remedial actions, and enforce compliance with this Covenant and
those actions, including the right to take samples, to inspect remedial actions conducted at the -
Property, to detexmine compliance with this Covenant and to inspect records that are related to
the remedial action. For these purposes:

(i) Before entering the Property, all Ecology representatives who will he-perfomaing
work on the Property (ot visiting the work site and rail yard) are required to
complete the two online safety tralning courses described below to raise awareness
of potential health and safety issues al an active railroad facility, All Ecology
representatives must be able to provide proof of completion of these two courses
before entering the Property. The “Union Pacific Railroad Company Contractor
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Orientation Training” can be completed at www.contractororientation.com, The
“On-Track Safety Training” can be completed at www.railroadeducation,com.

(ii)  Grantor has a Controlled Access Policy, a security program intended to provide s
safe workplace and maintain the integrity and security of railroad facilities, Except
in emergencies, Ecology agrees to notify the Grantor at least ten (10) days in
advance of Ecology commencing its work. In addition, except in emergencies;
Ecology will notify the Grantor at least iwenty-four (24) hours in advance of any
site visit in which any Ecology representative or Ecology equipment will be within
twenty-five (25) feet of any track, or will be near enough to any track that any
equipment extension (such as, bt not limited to, a crane boom) will reach to within
twenty-five (25) feet of any track. Upon receipt of such notice, the Grantor will
determine and inform Ecology whether a flagman or Union Pacific Railrond
Company official needs to be present and whether Ecology needs to implement any
special protective or safety measures. '

(ili)  Before coninencing work, Ecology shall participate in a job briefing conducted by
the Grantor, unless an emergency prevents such participation. The briefing will
specify the type of Union Pacific Railroad Company On-Track Safety for the type
of work being performed and provide any special instructions relating to the work
zone around machines and minimum distances. During the job briefing, Ecology
will note the limits of track authorily, which tracks may or may not be fouled, and
clearing the track,’

The following safely rules shall be followed by ‘Ecology’s authorized
representatives at the site:

(1) Ecology representatives shall maintain a distance of at least twenty-five (25)
feet to any track unless the determinalion discussed in the paragraph above
has identified the conditions under which a closer distance is allowed, or
Ecology has entered the site in response to an emergency.

(2)  Ecology shall take reasonable measures to keep its job site free from safety
and health hazards and ensure that its on-site representatives are competent
and adequately trained in all safety and health aspects of the job, Ecology
shall prompily notify the Grantor of any U.S. Occupational Safety and
Health Administration reportable injuries that occur to any Ecology
representative during the work performed on the job site.

(3)  No Ecology representative accessing the site shall at that time use, be under
the influence of, or have in their possession any beverage, legally obtained
marijuana, or illegally obtained drug, narcotic or other substance that may
inhibit the safe performance of work. :

(4)  Ecology representatives shall be suitably dressed to perform their duties
safely and in a manner that will not unduly interfere with their vision,

! The limits of track authority relae to who at the railyard has authority over the tracks (e.g., mainienance of
way, engincering, transporiation) and how far (in distance) such authority extends, Track fouling typically means any
access within twenty (20) feet of the tracks, including people and equipment. Clearing the tracks would occur if the
authority changed and everyone present needed to Ieave llg: accessed area lo accommodate train passage.



hearing, or free use of their hands or feet. Ecology representalives shall wear
the following appropriate personal protective equipment as specified by
Union Pacific Railroad Company: '

(a)  An orange, refleciorized vest, or similar orange, reflectorized
workwear approved by the Grantor; -
(b)  Only waist-length shirts with sleeves and trousers that cover the

entire leg. If flare-legped trousers are worn, the trouser botloms must -
be tied to provent catching;

(¢)  Sturdy and protective footwear;

(d)  Protective head gear that meets American National Standard-Z89,1-
latest revision. It is suggested that all hardhats be affixed with
Ecology’s logo or name; ' , '

(e)  Eye protection that meets American National Standard for
occupational and educational eye and face protection, Z87.1-latest
revision; and,

()  Hearing protection which affords cnough atienuation to. give
protection from noise levels that will be occurring on the job site.

(iv)  Inthe event Grantor implements railroad safety requirements and directives that are
not in effect at the time this Covenant becomes effective, and these requirements or
direclives may affect access provisions under this Section 3, Grantor shall notify -
the Grantee. Grantor and Grantee shall then discuss Grantee’s compliance with
such requirements, and, if needed and agreeable to both parties, amend the
Cavenant in accordance with Section 5.

e No right of access or use by a third party to any portion of the Propetty is conveyed by this
instrument. _ -

Sectiond4.  Notice Requirements

2, Conveyance of Any Interest. The Grantor, when conveying any inferest within the
Property described in Exhibit A, including but not limited to title, easement, leases, and security
or other interests, must; ‘

() Notify Ecology at least thirty (30) days in advance of the conveyance.

Gi)  Iclude in the conveying document a notice in substentially the following form, as
well as a complete copy of this Covenant: S

NOTICE: THIS PROPERTY IS SUBJECT TO AN ENVIRONMENTAL
COVENANT GRANTED TO THE WASHINGTON STATE
DEPARTMENT OF ECOLOGY ON |DATE] AND RECORDED WITH
THE KING COUNTY AUDITOR UNDER RECORDING NUMBER
[RECORDING NUMBER]. USES AND ACTIVITIES ON THIS PROPERTY
MUST COMPLY WITH THAT COVENANT, A COMPLETE COPY OF
WHICH IS ATTACHED TO THIS DOCUMENT,

({if)  Unless ofherwise agreed to in writing by Ecology, provide Ecology with a complete
copy of the executed document within thirty (30) days of the date of execution of
such document.



b. Reporting Violatlons. Should the Grantor become awarc of any violation of this
Covenanl, Grantor shall promplly report such violation to Ecology.

(3 Emergencies. For any emergency or significant change in site conditions due to Acts of

Nature (for example, flood, fire) resulting in a violation of this Covenant, the Grantor is authorized

to respond fo such an event in accordance with state and federal law. The Grantor must notify

Ecology of the event and response actions planned or taken as soon as practical but no Jater than
“within twenty-four (24) hours of the discovery of the event.

d. Nofification Procedure, Any required written notice, approval, or communication shall
be personally delivered or sent by first class mall to the following persons. Any change in this
" contact information shall be submitted in writing to all parties to this Covenant.

Grantor contact and phone number: Ecology contact and phone number; -

Assistant Vice Prcs'ident, Real Estate Ed Jones

Union Pacific Railroad Company-
{400 Douglas Street

Mail Stop 1690

Omaha, NE 68179

With a copy o

Daimon Larkin

Operations Superintendent

Union Pacific Railroad Company —
402 8. Dawson Street

Seattle, WA 98108

Ph: 206-764-1443
M: 206-391-0523

Washington State Department of Ecology
Hazardous Waste & Toxics Reduction
Program '

Northwest Regional Office

'3190 160th Avenue SE

Bellevue, WA 98008
Ph: 425-649-4449

As an alternative lo providing written notice and change in contact information by mail, these

documents may be provided electronically in an agreed upon format at the time of submittal.

Section 5.

. If the conditions at the site requiring a Covenant have changed or no longer exist, then the
Granlor may submit a request to Ecology that this Covenant be amended or terminated, Any
amendment or termination of this Covenant must follow the procedures in RCW 64,70 and

Modification oy Termination

RCW 70,105D and any rules promu)gated under these chapters.

Section 6.

Enforcement and Construction

a This Covenant is being freely and voluntarily granted by the Grantor.

h. Grantor shall provide Ecology with an original signed Covenant and proof of recording

within ten (10) days of execution of this Covenant.




c Ecology shall be entitled to enforce the terms of this Covenant by resorl to specific
- performance or Jegal process. All remedies available in this Covenant shall be in addition to any
and all remedies at law or in equity, including RCW 70.105D and RCW 64,70, Enforcement of
the terms of this Covenant shall be at the discretion of Ecology, and any forbearance, delay or
omission to exercise its rights under this Covenant in the event of a breach of any terin of this
Covenant is not a waiver by Ecology of that term or of any subsequent breach of that term, or any
other term In this Covenant, or of any rights of Ecology under this Covenant.

d. The Grantor, upon request by Ecology, shall be obligated 1o pay for Ecology's costs to
process a request for any modification or termination of this Covenant and any approval required
by this Covenant.

e This Coven_ahl shall be liberally construed to meet the intent of the Model Toxics Contro}
Act, RCW 70.105D and Uniform Environmental Covenants Act, RCW 64.70.
f, The provisions of this Covenant shall be severable. 1f any provision in this Covenant or its

application 1o any person or circumstance js held invalid, the remainder of this Covenant or its
application to any person or circumstance is not affected and shall continue in full force and effect
as though such void provision had not been contained herein.

18 A heading used at the begmning of any seclion or paragraph or exhibit of this Covenant
may be vsed to aid in the i mterpretanon of that section or paragraph or exhibit but does not ovemde
the specific mquucments in that section or paragraph.

The undersigned Grantor warrants he/she holds the title to the Property and has uuthonty
to execute this Covenant.

EXECUTED this 22“3 day of MA@:L\ 2019,
UNION PACIFIC RAILROAD COMPANY

Chim RN

By: - CHRISD. GOBLE
Title: Assistant Vice President - Real Estate

Daled:; -' 3/////?




GRANTOR CORPORATE ACKNOWLEDGMENT

STATE OF _A Zggﬁg A

COUNTY OF _sws¢atas

" - |
onthis_|| = dayof Manar 12019, 1 certifythat (AR D.( 3ok E
isf. Iz 'C:' M

- personally appeared before me, acknowledged that he/she is the SIDEAT
of the corporation that executed the within end foregoing instrument, and signed said instrument
by frec and voluntary act and deed of'said corporation, for the uses and purposes therein mentioned,
and on oath stated that he/she was authorized to exgdule sajd instromgnt for said corporation,

4 feo
GENEHASSCHI{‘IH;.&EI%%{ZNI?@EW E residingat _ Owmnhs
My Comm. Exp. Dec. 14, 2019 My appointment expires___j2.[(]1q

The Department of Ecology, hereby accepts the status as GRANTEE and HOLDER of
the above Environmental Covenant,

STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY

RAMAN IYER, Section Manager
-Hazardous Waste & Toxics Reduction Program
Northwest Regional. Office

N
Dued: “WfAR A 22, 20 9
STATE ACKNOWLEDGMENT

STATE OF __LUgshingdon
COUNTYOF__ ¥ind

On this 22 dayof W\ dbch, 2019, 1 certify that  Pricinca, Tljes
personally appeared before me, acknowledged that he/she is the
of the state agency that executed the within and foregoing instrument, and signed said instrument by

free and voluntary act and deed, for the uses and purposes therein mentioned, and on oath stated that
he/she was authorized to execute said instrument for said state agency.

My . Fwshdbode
Notary Publicin and for the State of Washington

Residingof_Dellevee, wia, Ring Lunk
My appointiment expires 1 / EP,

o




Exhibit A

LEGAL DESCRIPTION
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