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1. INTRODUCTION
A, .In entering into this Consent Decree (Decree), the mutual objective of the

Washington State Department of Ecology (Ecology), and, the Bonneville Power
Administration an agency bf the United States Department of Energy (BPA) and Occidental -
Chemical Corporation (Oxychem) (Defendants) is to provide for remedial action at a facility
where there has been a release or threatened release of hazardous substances.

This Decree requires Defendants to undertake the following remedial actions on the
BPA Tacoma Substation Right-of-Way as further described in Section VI. Ecology has
determined that these actions are necessary to protect public health and the environment.

B. The Complaint in this action is being filed simultaneously with this

Decree. An answer has not been filed, and there has not been a trial on any issue of fact

or law in this case. However, the Parties wish to resolve the issues raised by Ecology’s
complaint. In addition, the Parties agree that settlement of these matters without litigation
is reasonable and in the public interest and that entry of this Decree is the most appropriate
means of resolving these matters. '

| C. In signing this Decree, the Defendants agree to its entry and agree to be
bound by its terms.

D. By entering into this Decree, the Parties do not intend to discharge
nonsettling Parties from any liability they may have with respect to matters alleged in the
complaint. The Parties retain the right to set;,k reimbursement, in whole or in part, from
any liable persons for sums expended under this Decree but not from each other.

E. This Decree shall not be construed as proof of liability or responsibility _
for any releases of hazardous substances or cost for remedial action nor an adrﬁission of
any acts; provided, however, that the Defendants shall not challenge the jurisdiction of

Ecology in any proceeding to enforce this Decree.
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F. The Court is fully advised of the reasons for entry of this Decree, and
good cause having been shown: IT IS HEREBY ORDERED, ADJUDGED, AND
DECREED AS FOLLOWS:

II. JURISDICTION

A, This Court has jurisdiction over the subject matter and over the Defendant

Oxychem pursuant to Chapter 70.105D RCW, the Model Toxics Control Act (MTCA) and

to the extent provided by law, over BPA in accordance with section 120(2)(4) of the

"Comprehensive Environmental Response, Compensation and Liability Act (CERCLA,

Superfund), 42 U.S.C. 9620(a)(4).

B. Authority is conferred upon the Washington Stéte Attorney General by
RCW 70.105D.040(4)(a) to agree to a settlement with any potentially liable person if, after
public notice and hearing, Ecology finds the proposed settlement would lead to a more
expeditious cleanup of hazardous substances. RCW 70.105D.040(4)(b) requires that such a
settlement be enteréd as a consent decree issued by a court of competent jurisdiction.

C. Ecology has determined that a release or threatened release of hazardous
substances has occurred at the Site which is the subject of this Decree.

D. " Ecology has given notice to the Défendants, as set forth in RCW
70.105D.020(15), of Ecology’s determination that the Defendants are potentially liable
persons for the Site and that there has been a release or threatened release of hazardous
substances at the Site. |

E. The actions to be taken pursuant to this Decree are neé&ssary to protect
public health, welfare,. and the environment. |

F. Defendants have agreed to undertake the actions speciﬂed in this Decree
and consent to tl';e entry of this Decree under the MTCA., ‘

G. Notwithstanding the above, nothing within this Decree shall interfere with

or require BPA or an agency of the United States to take any action inconsistent with its

ATTORNEY GENERAL OF WASHINGTCN
Eecology Division '
PO Box 40117
Olympia, WA 98504-0117

CONSENT DECREE 4 FAX (360) 438-7743




O W W ~N O o p W N =

N N N N N N N = =3 - = a3 e e e e -
M o A W N =2 OO 000 gk W NN

statutory mission and responsibilities as described under the Bonneville Project Act (16
U.S.C. 832 et seq.) the Northwest Power Act (16 U.S.C. 839 er seq.) and other organic
legislation. Nor shall this Decree preclude the exercise of jurisdiction or other defenses by
the United States.

III. PARTIES BOUND

This Decree shall apply to and be binding upon the signatories to this Decree
(Parties), their successors and assigns. The undersigned representative of each party hereby
certifies that he or she is fully authorized to enter into this Decree and to execute and
legally bind such party to comply with the Decree. Defendants agree to undertake all
actions required by the terms and conditions of this Decree and not to contest state
jurisdiction regarding this Decree.’ No change in ownership or corporate status shall alter
the responsibility of the defendants under this Decree. Defendants shall provide a copy of
this Decree to all agents, contractors and subcontractors retﬁined to perform work required
by this Decree and shall ensure that all work undertaken by such contractors and
subcontractors will be in compliance with this Decree. Regérding Defendant BPA, this
Decree shall not bind the United States, including BPA, to a commitment of funds or
authority inconsistent with or outside the organic powers of BPA.

1V, DEFINITIONS

Except for as specified herein, all definitions in WAC 173-340-200 apply to-the
terms in this Decree.

A, Site: The Site, referred to as the BPA/Oxychem site, is the BPA right-of-
way located between the Tacoma Substation and the corner of Taylor Way and East-West
Road in Tacoma, Washington. The Site is more particularly described in Exhibit A to this
Decree which is a detailed site diagram and legal description.

B. Parties: Refers to the Washington State Department of Ecology,

Bonneville Power Administration (BPA) and Occidental Chemical Corporation (Oxychem).
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C. Defendants: Refers to Bonneville Power Administration and Occidental
Chemical Corporation. -

D. Consent Decree or Decree; Refers to this Consent Decree and each of the
exhibits to the Decree. All exhibits are integral and enforceable parts of this Consent
Decree, The terms "Consent Decree” or "Decree” shall include all exhibits to the Consent
Decree.

V. STATEMENT OF FACTS

_ A, Eology makes the following findings of fact without any express or
implied admissions by the Defendants,

1. . BPA is the owner of certain property between and adjacent to its Tacoma
Substation, and the corner of Taylor Way and East-West Road in Taco;na, ‘Washington, as
described in Exhibit A.

2. . Between 1969 and 1974, approximately 18,000 cubic yards of lime sludge
from waste treatment ponds at the Occidental Chemical Corporation (then Hooker Chemical
Corporation) manufacturing facility located at 605 Alexander Avenue were placéd on the
BPA property. _

3. The lime sludge placed on the Site contains elevated levels of chlorinated
volatile organic compounds (VOC), asbestos and lead.

4, In addition, around this same time, several hundred yards of baghouse
dust containing elevated concentrations of arsenic and lead were placed on the eastern
portion of the Site.

| 5. The Site and its associated contamination has been the subject of nine
investigations or studies as described in the Cleanup Action Plan (Exhibit B).

6. These studies have documented the following:

(@) levels of VOC and metal in excess of applicable standards for

protection of human health and groundwater resources in sludges, sediments, soils and
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wastes from across the Site; _

(b) concentrations of VOC in groundwater both on-site and off-site in
excess of applicable groundwater standards for protection of human health and the
environment; and,

(c) the presence of asbestos in sludges at the Site which may pose a threat
to human health.

VI. WORK TO BE PERFORMED
A. This Decree contains a program designed to protect public health, welfare
and the environment from the release, or threatened release, of hazardous substances or
contaminants at, on, or from the Site.
1. The Defendant Oxychem shall perform the remedial actions specified in
detail in the Cleanup Action Plan (Exhibit B), the Scope of Work and Schedule (Exhibit C) |

- including the following:

(a) Acquire all permits, easements, and rights of access necessary to
implement cleanup action plan;

(b) excavate all sludges, soils, sediments and wastes above the cleanup
levels for soil specified in the cleanup action plan including all asbestos containing sludges
as detailed in the Ecology-approved Remedial Design Report;

(©) prepare the subgrade for a containment facility on the eastern poftion
of the Site;

(d) place all materials excavated under (b) above in the containment
facility and cover with a impermeable, multi-layer cap system as specified in the Ecology-
approved Remedial Design Report to prevent surface water infiltration through the
éontaminated materials; |

(e) ensure effectiveness of above remedial actions by monitoring

groundwater in wells located adjacent to the containment facility and at the down-gradient
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property boundaries;

{f) inspect and maintain the containment facilify; and,

(g) within 30 days of completion of containment facility cap construction,
Defendant Oxychem shall record a restrictive covenant (Exhibit D) in the fitle records to
that portion of the property underlying the containment facility over which the Defendants
hold fee title. The restrictive covenant shaﬁ limit activities occurring on the Site to prohibit
activities that could in any way reduce the effecfiveness of the remedial actions conducted at
the Site containment facility (such as breaching the containment cap) and shall prohibit the
use of groundwatér until Ecology has determined that cleanup standards have been met.
The defendant shall forward a filed copy of the restrictive covenant to Ecology within 10
days of receiving a filed copy from the Pierce County Auditor.

2, Defendant BPA shall:
(a) provide access to the Site for the purpose of consolidating the -
excavated sludge and substances located on the Site;

- (b) sell a portion of the right of way sufﬁcient for defendémt Oxychem to
consolidate the excavatedlmaterials onsite and meet the requirements of this Consent
Decree; and,

(c) provide permanent easement access to the Site for Defendant

Oxychem’s maintenance of the Site. |

3. - Defendants agree not to perform any remedial actions outside the scope of
this Decree unless the Partieé agree to amend the scope of work to cover these acﬁons. All
work conducted under this Decree shall be done in accordance with ch. 173-340 WAC
unless otherwise provided herein‘.

4, Ecology expects that the removal of the source of groundwater
contamination will result in a reduction of contaminant concentrations, eventually resulting

in compliance with groundwater cleanup standards. In the event that groundwater does not
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respond in this manner, Ecology reserves the right to require further investigation and
action if Ecology determines that it is necessaiy to protect human health or the
environment,
VII. DESIGNATED PROJECT COORDINATORS
The project coordinator for Ecology is:
Garin Schrieve, Environmental Engineer
P.O. Box 47775
Olympia, Washington 98504-7775
The project coordinator for BPA is:
Brett Sherer
Environmental Engineer
707 W. Main Street, Suite 500
Spokane, Washington 99201-0641
The project coordinator for Oxychem is:
Alastair McGregor, Manager
Asset Management for Glenn Springs Holdings, Inc.
1795 Baseline Road
Grand Island, New York 14072-2010
Bach project coordinator shall be responsible for overseeing the implementation of

this Decree. The Ecology project coordinator will be Ecology’s designated representative

at the Site. To the maximum extent possible, communications between Ecology and the

Defendants and all documents, including reports, approvals, and other corrcspohdence
concerning the activities performed pursuant to the terms and conditions of this ﬁgcrw,
shall be directed through the project coordinators, The project coordinators may designate,
in writing, working level staff contacts for all or portions of the implementation of the |
remedial work required by this Deciee. The project coordin_ato:s may agree to minor
modifications to the work to be performed without formal amendments to this Decree.
Minor modifications will be documented in writing by Ecology.

Any party may change ifs respective project coordinator.. Written notification shall

be given to the other parties at least ten (10) calendar days prior to the change.
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VIII. PERFORMANCE

Aﬁ work performed pursuant to this Decree shall be under the direction and
supervision, as necessary, of a professional engineer or hydrogeologist, or equivalent, with
experience and expertise in hazaxdous waste site investigation and ‘cleanup. Any
construction work must be under the supervision of a professional engineer. Defendants
shall notify Ecology in writing as to the idenfity of such engineer(s) or hydrogeologist(s), or
others and of any coﬂtractors and subcontractors to be used in carrying out the terms of this
Decree, in advance of their involvement at the Site.

IX. ACCESS

Ecology or any Ecology authorized representatives shall have the authority to enter

and freely move about all property at the Site at all reasonable times for the purposes of,

inter alia: inspecting records, operation logs, and contracts related to the work being

performed pursuant to this Decree; reviewing Defendants’ progress in carrying out the
terms of this Decree; conducting such tests or collecting such samples as Ecology may
deem necessary, usmg a camera, sound recording, or other documentary type equipment to
record work done pursuant to this Decree; and verifying the data submitted to Ecology by
the Defendants. All parties with access to the Site pursuant to this paragraph shall comply
with approved health and safety plans, including BPA specific safety plans regarding
operation of an electric substation and transmission lines. Ecology éhall use best efforts to
provide BPA 24 hour notice of its intent to visit the Site. ‘

X. SAMPLING, DATA REPORTING, AND AVAILABILITY

With respect to the implementation of this Decree, Defendants shall make the
results of all sampling, laboratory reports, and/or test results generated by it, or on its
behalf available to Ecology and shall submit these results in accordance with Section XI of
this Decree.

If requested by Ecology; Defendants shall allow split or duplicate samples to be

ATTORNEY GENERAL OF WASHINGTON
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taken by Ecology and/or its authorized representatives of any samples collected by
Defendants pursuant to the implementation of this Decree. Defendants shall notify Ecology
seven (7) daj's in advance of any sample collection or work activity at the Site. | Ecology .
shail, upon request, allow split or duplicate samples to be taken by Defendants or
authorized representatives of any samﬁles collected by Ecology pursuant to the
implementation of this Decree provided it does not interfere with the Department’s
sampling. Without limitation on Ecology’s rights under Section IX, Ecology shall endeavor
to notify Defendants prior to any sample collection activity.

XI. PROGRESS REPORTS

Defendants shall submit to Ecology written mdnthiy progfess reports which
describe the actions taken during the previous month to implement the rgciuirements of this
Decree. The progress shall include the following:

A. A list of on-site activities that have taken place during the month;

B. Detailed description of any deviations from required tasks not otherwise
documented in project plans or amendment requests;

C. Description of all deviations from the schedule (Exhibit C) during the
current month and any planned deviations in the upcoming month;

D. For any deviations in schedule, a plan for recovering lost time and
maintaining compﬁance with the schedule; ‘

E. All raw data (including laboratory analysis) received by the Defendants
during the past month and an identification of the source of the sample;

F. A list of deliverables for the upcoming month lif different from the
schedule; .and,

All progress reports shall be submitted by the tenth day of the month in which they
are due after the effective date of this Decree. Unless otherwise specified, progress reports

and any other documents submitted pursuant to this Decree shall be sent by certified mail,

ATTORNRY GENERAL OF WASHINGTON
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return receipt requested, to Ecology’s project coordinatof.
XII. RETENTION OF RECORDS

Defendant Oxychem shall preserve, during the pendency of this Decree and for ten
(10) years from the date this Decree is no longer in effect as provided in Section XXV, all
records, reports, documents,' and underlying data in its possession relevant to the
implementation of this Decree and shall insert in contraéts with project contractors and
subcontracfors a similar record retention requirement, Upon request by Ecology, O}_cychém
shall make all non-archived records available to Ecology and allow access for review. All
archived records shall be made available to Ecology within a reasonable period of time.

XIII. TRANSFER OF INTEREST IN PROPERTY

Defendant Oxychem shall make no voluntary or involuntary conveyance or
relinquishment of title, easement, leasehold, or ofher interest in any portion of the Site
without provision for continued operation and majntenance of any containment system,
treatment system, and monitoring system installed or implemented pursuant to this Decree.
Prior to transfer of any legal or equitable interest in all or any portion of the property, and
during the effective period of this Decree, Defendant Oxychem shall serve a copy of this
Decree upon any prospective purchaser, lessee, transferee, assignee, or other successor in
interest of the property owned by Oxychem. At least thirty (30) days prior to any transfer,
Defendant Oxychem shall notify Ecology and BPA of said contemplated transfer.

Defendant BPA’s convejrance or proposed conveyance to Defendant Oxychem
shall be made as described in section 120 of CERCLA.

XIV. RESOLUTION OF DISPUTES

A. In the event a dispute arises as to an approval, disapproval, proposed
modification or other decision or action by Ecology’s project coordinator, the Pa:ties‘ shall
utilize the dispute resolution procedure set forth below.

1) Upon receipt of the Ecology project coordinator’s decision, the

ATTORNEY GENERAL OF WASHINGTON
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Defendants have fourteen (14) days within which to notify Ecology’s project coordinator of
its objection to the decision. _

) The Parties’ project coordinators shall then confer in an effort to
resolve the dispute. If the project codrdinators cannot resolve the dispute within fourteen
(14) days, Ecology’s project coordinator shall issue-a written decision.

) Defendant, Oxychem or BPA may then request Ecology review of
the decision. This request shall be submitted in writing to the Toxics Cleanup Program‘
Manager within seven (7) days of receipt of Ecology’s project coordinator’s decision by a
Defendant,

(4) Ecology’s Program Manager shall review the dispute and shallr
issue a written decision regarding the dispute within thirty (30) days of a Defendant’s
request for review, The Program Manager’s decision shall bé Ecology’s final decision on
the disputed matter.

B. If Bcology’s final written decision is unacceptable to Defendants,
Defendants have the right to submit the dispute to the Court for resolution. The Parties
agree that one judge should retain jurisdiction over this case and shall, as necessary, resolve
any dispute arising under this Decree the event Defendants present an issue to the Court for
review, the Court shall review the action or decision of Ecology on the basis of whether
such action or decision was arbitrary and capricious and render a decision based on such
standard of review. Defendant BPA agrees to be bound by any decision of the Court to the
extent consistent with Federal law.

C. The Parties agree to only utilize the dispute resolution process in good
faith and agree to the extent consistent with Federal law, to expedite, to the extent possible,
the dispute resolution process whenever it is used. Where either party utilizes the &ispute
resolution process in bad‘ faith or for purposes of delay, the other party may seek sanctions.

Implementation of these dispute resolution procedures shall not provide a basis for
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delay of any activities required in this Decree, unless Ecology agrees in writing to a
schedule extension or the Court so orders.
XV. AMENDMENT OF CONSENT DECREE

This Decree may only be amended by a written stipulation among the Parties to
this Decree that is entered by the Court or by order of the Court. Such amendment shall
become effective upon entry by the Court. Agreement to amend shall not be unreasonably
withheld by any party to this Decree.

Defendants shall submit any requeét for an amendment to Ecology for approval.
Ecology shall indicate its approval or disapproval in a timely manner after the request for
amendment is received. If the amendment to the Decree is substantial, Ecology will
provide public notice and opportunity for comment. Reasons for the‘disapproval shall
be stated in writing. If Ecology does not agree to any proposed amendment, the
disagreement may be addressed through the dispute resolution procedures described in
Section XIV of this D&rw. |

XVI. EXTENSION OF SCHEDULE

A. An extension of schedule shall be granted only when a request for an
extension is submitted in a timely fashion, generally at least 30 days prior to expiration of
the deadline for which the extension is requested, and good cause exists for granting the
extension. All extensions shall be requested in writing. The request shall specify the
reason(s) the extension is needed.

An extension shall only be granted for such period of time as Ecology determines
is reasonable under the circumstances. A requested extension shall not be effective until
approved by Ecology or the Court. Ecoiogy shall act upon any written request for
extension in a timely fashion. It shall not be necessary to formally amend this Decree
pursuant to Section XV when a schedule extension is granted.

B. The burden shall be on a Defendant to demonstrate to the satisfaction of
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Ecology that the request for such extension has been submitted in a timely fashioﬁ and that
good cause exists for granting the extension, Good cause includes, but is not limited to, the
following.

) Circumstances beyond the reasonable contrdl and despite the due
ditigence of a Defendant including delays caused by unrelated third parties or Ecology, such
as (but not limited to) delays by Ecology in reviewing, approving, or modifying documents
submitted by a Defendant; or |

2 Acts of God, including fire, flood, blizzard,
extreme temperatures, storm, or other unavoidable casualty; or,

3) Endangerment as described in Section XVIL

However, neither increased costs of performance of the terms of the Decree nor
changed economic circumstances shall be considered circumstances beyond the reasonable
control of Defendants. |

C. Ecology may extend the schedule for a period not to exceed ninety (90)
days, except where an extension is needed as a result of:

(1) Delays in the issuance of a necessary permit which was applied
for in a timely manner; or _

2) Othier circumstances deemed exceptional or extraordinary by
Ecology; or, _

3) Eridangerment as described in Section XVI.

Ecology shall give a Defendant written notification in a timely fashion of any
extensions granted pursuant to this Decree.

XVIL ENDANGERMENT

In the event Ecology determines that activities implementing or in noncompliance

with this Decree, or any other circumstances or activities, are creating or have the potential

to create a danger to the health or welfare of the people on the Site or in the surrounding

ATTORNEY GENERAL OF WASHINGTON
Beology Division
PO Box 40117
Olympia, WA 985040117

CONSENT DECREE | 15 PAX (360) 438-T743




—

C W 0 N O G hh W N

area or to the environment, Bcology may order a Defendant to stop further implementation
of this Decree for such period of time as needed to abate the danger or may petiﬁon the
Court for an order as appropriate. During any stoppage of work under this section, the
obligations of Defendants with respect to the work under this Decree which is ordered to be
stopped shall be suspended and the time periods for performance of that work, as well as
the ti:ﬁe périod for any other work dependent upon the work which is stopped, shall be
extended, pursuant to Section XVI of this Decree, for such period of time as

Ecology determines is reasonable under the circumstances.

In the event a Defendant determines that activities undertaken in furtherance of
this Decree or any other circumstances or activities are creating an endangerment to the
people on the Site or in the surrounding area or to the environment, a Defendﬁnt may stop
implementation of this Decree for such period of time necessary for Ecology to evaluate the
situation and determine whether the Defendant should proceed with implementation of the
Decree or whether the work stoppage should be continued until the danger is abated. A
Defendant shall notify Ecology’s project coordinator as soon as possible, but no later than
twenty-four (24) hours after such stoppage of work, and thereafter provide Ecology
with documentation of the basis for the work stoppage. If Ecology disagrees with a
Defendant’s determination, it may order a Defendant to resume implementation of this
Decree. If Ecology concurs with the work stoppage, thé Defendant’s obligations shall be
suspended and the time period for performance of that work, aé well as the time period for
any. other work dependent upon the work which was stopped, shall be extended, pursuant
to Section XVI of this Decree, for such period of time as Ecology determines is reasonable
under the circumstances. Any disagreements pursuant to the clause shall be resolved
through the dispute resolution procedures in Section XIV. o
XVII. OTHER ACTIONS

Ecology reserves its rights to institute remedial aétion(s) at the Site and
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subsequently pursue cost recovéry, and Ecology reserves its rights to issue orders and/or
penalties or take any other enforcement action pursuant to available statutofy authority
under the following circumstances:

¢} Where a Defendant fails, after notice, to comply with any
requirement of this Decree;

(2) In the event or upon the discovery of a release or threatened

" release not addressed by this Decree;

3 Upon Ecology’s determination that action beyond the terms of
this Decree is necessary to abate an emergency situation which threatens public health or
welfare or the environment; or,

4) Upon the occurrence or discovery of a situation beyond the scope
of this Decree as to which Ecology would be empowered to perform any remedial action or
to issue an order and/or penalty, or to take any other enforcement action. This Decree is
limited in scope to the geographic site described in Exhibit A and to those contaminants
which Ecology knows to be at the Site when this Decree is entered.

Ecology reserves all rights regarding the injury to, destruction of, or loss of
natural resources resulting from the release or threatened release of hazardous substances
from “the Site”.

Ecology reserves the right to take any enforcement action whatsoever, including a
cost recovery action, against potentially liable persons not party to this Decree.

XIX. INDEMNIFICATION '

To the extent consistent with Federal law, including the Federal Tort Claims Act,
Defendants agree to indemnify and save and hold the State of Washington, its employees,
and agents harmless from any and all claims or causes of action for death or injuries to
persons or for loss or damage to property arising from or on account of acts or omissions

of Defendants, their officers, employees, agents, or contractors in entering into and
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implementing this Decree. However, the Defendants shall not indemnify the State of

‘Washington nor save nor hold its employees and agents harmless from any claims or causes

of action arising out of the negligent acts or omissions of the State of Washington, or the
employees or agents of the State, in implementing the activitiés pursuant to this Decree.
XX. COMPLIANCE WITH APPLICABLE LAWS

A. All actions carried out by a Defendant pursuant to this Decree shall be
déne in accordance with all applicable federal, state, and local requirements, including
requirements to obtain necessary permits, except as provided in paragraph B of this section.

B. Pursuant to RCW ‘?O.IOSD.OQO(I), the substantive requirements of
chapters 70.94, 70.95, 70.105, 75.20, 90.48, and 90.58 RCW and of any laws requiring or
authorizing local government permits or approvals for the remedial action under this Decree
that are known to be applicable to BPA, to Oxychem or to both at the time of entry of the
Decree have been included in Exhibit B, the Cleanup Action Plan, and are binding and
enforceable requirements of the Decree. |

‘Defendants have a continuing obligation to determine whether additional permits or
approvals addressed in RCW 70.105D.090(1) would otherwise be required for the

remedial action under this Decree. In the event either the Defendants or Ecology

-determines that additional permits or approvals addressed in RCW 70.105D.090(1) would

otherwise be required for the remedial action under this Decree, it shall promptly notify the
other party of this determination. Ecology shall determine whether Ecology or a Defendant
shall be responsible to contact the appropriate state and/or local agencies. If Ecology

so requires, a Defendant shall promptly consult with the appropriate state and/or local
agencies and provide Ecology with written documentation from those agencies of the
substantive requirements those agencies believe are applicable to the remedial action.
Ecology shall make the final determination on the additional substantive requirements that

must be met by a Defendant and on how a Defendant must meet those

ATTORNEY GENERAL OF WASHINGTON
Beology Division
PO Box 40117

CONSENT DECREE 18 O 60y 4337743




)

C W 0 N o A WwN

requirements. Ecology shall inform the Defendants in writing of these requirements. Once
established by Ecology, the additional requirements shall be enforceable requirements of
this Decree. A Defendant shall not begin or continue the remedial action potentially subject
to the additional requirements until Ecology makes its final determination. Ecology shall
ensure that notice and opportunity for comment is provided to the public and appropriate
agencies prior to establishing the substantive requirements under this section.

C. . Pursuant to RCW 70.105D.090(2), in the event Ecology determines that
the exemption from complying with the procedurdl requirements of the laws referenced in -
RCW 70.105D.090(1) would result in the loss of approval from a federal agenéy which
is necessary for the State to administer any federal law, the exemption shall not apply and
the Defendants shall comply with both the procedural and substantive requirements of the
laws referenced in RCW 70.105D.090(1), including any requirements to obtain permits,

XXI. REMEDIAY, AND INVESTIGATIVE COSTS

Defendant Oxychem agrees to pay costs incurred by Ecology pursuant to this
Decree for supervision of the Cleanup Action Plan and completion of the Decree’s
requirements as set forth above. These costs shall include work performed by Ecology or
its contractors for, or on, the Site under Ch. 70.105D RCW both prior to and subsequent to
the issuance of this Decree for investigations, remedial actions, and Decree preparation,
negotiations, oversight and administration. Ecology costs shall include costs of direct
activities and support costs of direct activities as defined in WAC 173-340-550(2). The
Defendant Oxychem agrees to pay the required amount within ninety (90) days of receiving
from Ecology an itemized statement of costs that includes a summary of costs incurred, an
identification of involved staff, and the amount of time spent by involved staff members on
the project. A general statement of work performed will be provided. Itemized statements
shall be prepared quarterly. Failure to pay Ecology’s costs within ninety (90) days

of receipt of the itemized statement will result in interest charges.
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XX11. IMPLEMENTATION OF REMEDIAL ACTION

If Ecology determines that Defendant Oxychem has failed without good cause to
implement the remedial action, Ecology may, after notice to Defendants, perform any or all
portions of the remedial action .that remain incomplete. If Ecology performs all or portions
of the remedial action because of the Defendant Oxychem’s failure to comply with
its obligations under this Decree, Defendant Oxychem shall reimburse Ecology for the costs
of doing such work in accordance with Sectioﬁ XXI, provided that neither Defendant is
obligated under this section to reimburse Ecology for.costs incurred for work inconsistent -
with or beyond the scope of this Decree.

XXIII. FIVE YEAR REVIEW

As remedial action, including ground water monitoring, continues at the Site, the
Parties agree to the extent feasible and reasonable to review the progress of remedial action
at the Site, and to review the data accumulated as a result of site monitoring as often as is
necessary and appropriate under the circumstances. At least once in every five year period
after implementation of the Consent Decree, Defendants and Ecology shall meet to discuss
the status of the Site and the need, if any, of further rem_edial action at the Site. Ecology
reserves the right to require Defendants to take further remedial action at the Site if the
Remedial Action Plan has not removed the threat to human health and the environment as
described in this Consent Decree and regulations in effect af the time this Decree was
executed. This provision shall remain in effect for the duration of the Decree.

XX1V. PUBLIC PARTICIPATION

Ecology shall maintain the responsibility for public participation at the Site, and in
consultation with defendants, | ' '

A, Prepare drafts of public notices and fact sheets at important stages of the
remedial action, such as the submission of work plans, Remedial Investigation/Feasibility
Study reports and engineering design reports. Ecology will finalize (including editing if
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necessafy) and distribute such fact sheets and prepare and distribute public notices of
Ecology’s presentations and meetings; |

B. Notify Ecology’s project coordinator prior to the preparation of all press
releases and fact sheets and before major meetings with the interested public and local
governments. Likewise, Ecology shall notify Defendants prior to the issuance of all press
releases and fact sheets, and before major‘ meetings with the interested public and local
governments; _

C. Participate in public presentations on the progress of the remedial action at
the Site. Participation may be through attendance at public meetings to assist in answering
ques_tibns, or as a presenter;

D. In cooperation with Ecology, arrange and/or continue information
repositories to be located at Tacoma Public Library- Main Branch, Northwest Room, 1102
Tacoma Avenue South, Tacoma, and Ecology’s Southwest Regional Office at 510 Desmond
Drive; Lacey. Ata minimum, copies of all public notices, fact sheets, and press releases;
all quality assured ground water, surface w;ater, soil sediment, and air monitoring data;
remedial actions plans, supplemental remedial planning documents, and all other similar
documents relating to performance of the remedial action required by this Decree shall be
promptly placed in these repositories. ' ,

XXV. DURATION OF DECREE ANﬁ RELEASE

This Decree shall remain in effect and the program described in the Decree shall

be maintained and continued until the Defendants have received written notification from

Ecology that the requirements of the Decree have been satisfactorily completed. Upon a -
demonstration that the Cleanup Action Plan has been completed, except for long term
monitoring, and that the Site meets MTCA cleanup standards, Ecology will present
Defendants with covenants not to sue commensufate with the scope of the Decree and

consistent with RCW 70.105D.040(4)(c).
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XXVI. CLAIMS AGAINST THE STATE

Defendants hereby agree that they will not seek to recover any costs accrued in
implementing the remedial action required by this Decree from the State of Washington or
any of its agencies; and further, that the Defendants will make no claim against the State
Toxics Control Accoun't or any Local Toxics Control Account for any costs incurred in
implementing this Decree. Except as provided above, however, Defendants expressly
reserve their right to seek to recover any costs incurred in implementing this Decree from
any other potentially liable person. |

XXVIl. EFFECTIVE DATE
This Decree is effective upon the date it is enteréd by the Court.
XXVIIL PUBLIC NOTICE AND WITHDRAWAL OF CONSENT

This Decree has been the subject of public notice and comment under RCW
70.105D.040(4)(a). As a result of this process, Ecology has found that this Decree will
lead to a more expeditious cleanup of hazardous substances at the Site. If the Court
withholds or withdraws its consent to this Decree, it shall be null and void at the option of
any party and the accompanying Corhplaint shall be dismissed without costs and without

prejudice. In such an event, no party shall be bound by the requirements of this Decree.
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STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY

£ Brwn,

MARYE. BURG /[
Program Manager
Toxics Cleanup Program

DATED:__/ ?‘Mb&, (997

L]

CHRISTINE O. GREGOIRE
Attorney General

%&L &%N?J/

THOMAS C. MORRILL
Assistant Attorney General

DATED: A/ 3-2 7

BONNEVILLE POWER BONNEVILLE POWER
ADMINISTRTION ADMINISTRATION

ALEXANDRA B. SMITH ERNEST E. ES

Vice President for ' Attorney - Advisor
Environment, Fish & Wildlife :

DATED: 12| € , 2ot DATED: e /5, /T

OCCIDENTAL CHEMICAL BOGLE & GATES
CORPORATION :

KEITH M&BOWBEE MCDOLE CHARLES R. BLUMENFELD

Title: Sr. Vice President & General Counsel ;

Attorneys for Occidental Chemical
DATED: Febi:uary. 18, 1997

DATED:Wﬂ 25(1441
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RESPECTFULLY submitted this 3__ day of __/%aszly , 19962
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CONSENT DECREE

PAUL M. BOYLE
COURT COMMISSIONER

. JUDGE ,
Pierce County Superior Court
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