STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY
PO Box 47600 « Olympia, WA 98504-7600 » 360-407-6000
711 for Washington Relay Service e Persons with a speech disability can call 377-833-6341

January 16, 2009

M. Robert Hyde, Executive Director
Port of Anacortes

1* and Commercial Avenue

P.O. Box 297

Anacortes, WA 98221-0297

RE: Former Scott Paper Mill Site, Final Agreed Order Number DE-08TCP-6208.

Dear Mr. Hyde:

Enclosed is a copy of the final executed Agreed Order Number DE-08TCP-6208 for
“Developing the Remedial Design and Joint Aquatic Resources Permit Application” for the
Former Scott Paper Mill Site located between 17" and 20" Streets, and East of Q Avenue in
Anacortes, Washington 98221. The public comment period on the above Agreed Order was
completed on December 24, 2008. We did not receive any public comments on this Agreed
Order.

If you have any questions, please call me at (360) 407-7236.

Barry Rogowski
Land Cleanup Unit Supervisor
Toxics Cleanup Program/HQ

Enclosure

cc: Bob Elsner, Port of Anacortes
Connie Thoman, Port of Anacortes
Steve Thiele, Stoel Rives
Mike Dunning, Assistant Attorney General
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. L INTRODUCTION
The mutual objective of the State of Washington, Department of Ecology (Ecoiogy) and

the Port of Anacortes (the Port) under this Agreed Order (Order) is to provide for remedial action
at a facility where there has been a release or threatened release of hazardous substances. This
Order requires the Port)to' perform engineering design work and associated tasks necessary for
future implementation of the final cleanup action at the Site. Ecology believes the actions
required by this Order #re in the public interest. |

| L JURISDICTION

This Agreed Order is' issued pursuant to the Model Toxics Control Act (MTCA),
RCW 70.105D. 050(1)

I PARTIES BOUND ,

- This Agrecd Order shall apply to and be binding upon the Parties to this Order, their
successors and assigns. The undersigned representative of each party hereby certifies that he or
she is fully authorized to enter into this Order and to execute and legally bind such party o
comply with this Order. The Port agrees to undertake all actions required by i:he terms and
condiﬁons of this Order. The Port shall provide a copy of this Order to all agents, contraétors,
and subcontractors retained to perform work required by this Order, and shall ensure that all
workl‘ undertaken by such agents, contractors, and subcontractors complies with this Order.

'. IV. DEFINITIONS

Uniess otherwise SPeciﬁed herein, the definitions set forth in Chapter 70.105D RCW and
Chapter 173-340 WAC shall control the meanings of the terms in this Order.

Al Site: The Site is referred to as the Former Scott Paper Mill and is generally
located 15&1 Streets and Q Avenue in Anacortes, Washington. The Site is déﬁned by the extent
of contammatxon caused by the release of hazardous substances at the Site. Based upon factors
currently known to Ecology, the S1te is more pamcularly described in Exhibit A to thls Order,
which includes a detailed Site giiagram, location map and legal description. The Site constitutes

a Facility under RCW 70.105D.020(5).



 Agreed Order No. DE-08TCPHQ-6208
Page 3 of 15

B. Parties: - Refers to the State of Washington, Department of Ecology and the
Portof Anacoxtes

C.- Potenuaﬂv Liable Person (PLP): Rcfers to the Port of Anacortés.

D. Agreed Order or Order: Refers to this Order and gach of the exhlblts to this

Order. All GXhlbltS are integral and enforceable parts of this Order. The terms “Agreed Order”
or “Order’ sha11 include all exhibits to this Order.
V. FINDINGS OF FACT

_Ecology makes the following ﬁndirggs of fact, without any express or implied admissions
of such facts by the Port: | |

A. The Site is located between 13® and 14" Streets on Q' Avenue in Anacorfes,
Washington. ‘

B. On March 24, 2003, the Port and Ecology and the. Port entered into a Consent
Decree (No. 032004921) which required the Port, among other things, to conduct a Reinedial
mvestlgatzoan easibility Study (RUFS) for the Northern portion of the Site.

C. On January 27, 20054 Ecology and Knnberly—CIark Corporation K-C) entered
into an Agree Order (No DE-1783) which requlred K-C to perform an RI/FS for the southern
portion of the Site.

‘D.' On November 7, 2008, The Port, K—C and MJB Properties Jomtly submltted to
Ecology a comprehenswe RI/FS addressing the entire Site. '

E. All of the remedial alternatives carried forward in the RIFS for in-water cleanup
activities include commori elements, such as wave attenuation étrucim‘es, that ?equire signiﬁcant
ehgineering design work.. In order to preéewe the opportunity to implement the in-water and
upland pdr’tion of the final remedy in 2009, such engineeriﬁg design work must be started‘

immediately.
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VI. ECOLOGY DETERMINATIONS
A The Port is an "owner or operator” as defined in RCW 70.105D.020(17), of 2

"facility” as defined in RCW 70.105D.020(5) because it is the current owner of the Site.

B. Based upon all factors known to Ecology, a “release” or “threatened release” of
“hazardous substance(s)” as defined in RCW 70.105D.020(25) and RCW 70.105D.020(10),
respectively, has occurred at the Site.

VC. Ecology 'previously named the Port a Potential Liable Person under RCW
70.105D.040 for the Site. ‘

D. Pméuant to RCW 70.105D.030(1) and -.050(1), Ecology may require PLPs to
investigate or conduct other remedial actions with respect to aﬁy release or threatened release of
hazardous substances, whenever it believes such action to be inrthe public interest. Based on the
- foregoing facts, Ecology believes the remedial actions required by this Order are in the public
interest. .

E. This Order &oes not 'rnodify or in any way affect the rights and ciuties of the Port
and Ecology under the March 24, 2003 Consent Decree.
| Vii. WORKTO BE PERFORMED

Based on the Findings of Fact and Ecology Determinations, it is hereby ‘ordered that the
Port take the following remedial actions at the Site and that f:hese actions be conducted in
accérdance with Chapter 173-340 WAC unless otherwise specifically provided for herein:

A, | The Port shall conduct the following tasks:

1. Develop a concept-level (i.e., minimﬁm 30 percent design) remedial
design report sufficient tol complete' necessary permit applications for in-
water, ﬁear shore work and the necessary design for the upland work.
Remediation at the Site will Ail‘:lcludc excavation and filling activities,
~ upland, near shore, below the Mean Higher High Water line and within the
zone under the US Ammy Corps of Engineers (ACOE) jurisdiction and as
such, US ACCE permits will be required. The concept-level remedial.
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B.

desi gn will be based on the remedial éltematives M-1, PUA-4 and MIB-4
as described in the November 7, 2008 Final Remedial

.Investigation/Feasibility Study for the Site. The concept design shall be of

sufficient detail, including necessary engineering work, to support a joint

_ aquatic“resoufces pennit'application' (JARPA) er'cons;cruction, of the

~ Corps permitted Activities of the project;

2. Develop a cultural resources plan and habitat mitigation plan for

"inclusion in the JARPA adequate to ensure approvals from federal

agencies and to meet substantive state and local permit requirements

| necessary for construction of the upland, in-water and near shore aspects

of the proj ect;

3. Develop and submit to the appropnate agencies a JARPA apphcatlon
for construction of the in-water and near shore aspects of the project; and
4. Perform other work as necessary to secure approvals from federal

agencies necessary for construction of the upland, in-water and near shore

~ aspects of the project;

The Port shall perform the remedial actions required by th:{s Order. accordmg to

the followmg schedule

» No later than December 24, 2008 the Port shall submit to Ecology the draft
JARPA apphcatlon and necessary techmcal support documcntatlon mcludmg
the items described in Section VIL A., above.

Ecology shall provide the Port with approval of the draft I ARPA application
submittal no later than January 9, 2009; |

The Port shail submit to the appropriate agencies the full JARPA package by
1o later than' January 23,‘ 2009. A copy of thé full JARPA package shall be'

transmitted to Ecology concurrent with the JARPA’s submission.
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C. If, at any time after the first exchange of comments on drafts, Ecology determines
that insufficient progress is being made in the preparation of any of the deliverables, Ecology

may complete and issue the final deliverable.

VIIi. TERMS AND CONDITIONS OF ORDER .

A. Public Notice
RCW 70.105D.030(2)(a) requires that, at a minimum, this Order be subject to concurrent

public notice. Ecology shall be responsible for providing such public notice and reserves the
right to modify ér withdraw any provisions of this Order should public comment disclose facts or
considerations which indicate to Iébology that this Order is inadequate or improper in any
respect.
B. Remedial Action Costs A :
| The Port shall pay to Ecology costs incurred by Ecology pursuant to this Order andl
consistent with WAC 173-340-5 50(2). These costs shall include work performed by Ecology or
its contractors for, or on, the Site under Chapter 70.105D RCW, including remedial actions and -
Order preparatiéﬁ, negotiation, oversight, gnd administration. These costs shall include work
performed both prior to and subsequent to the issuance of this Order. Ecology’s costs shall
include costs of direct‘activities. and support costs of direct activities as defined in WAC 173-
340-550(2). The Port shall pay the required amount within ninety (90) days of receiving from
Ecology an itemized statement of costs that includes a summary of costs incurred, an
identification of involved, staff, and the amount of time spent by involved staff members on the
project. A general statement of work pefformed will be provided upon refiuest. ltemized
statements shall be prepared quarterly. Pursuant to' WAC 173-340-550(4), fé,ilure to pay
Ecology's costs within ninety (90) days of receipt of the itemized statement of costs vs.;ili result in
interest charges at the rate of twelve percent (12%) per annum, compounded monthly.

Pursuant to RCW 70.105D.055, Ecology has authority to recover unreimbursed remedial

action costs by filing a lien against real property subject to the remedial actions.
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C. Implementation of Remedial Action |

If Ecology determines that the Port has failed without good cause to implement the
remedial action, in whole or in part, Ecology may, after .noti‘ce to the Polrt perform any or all |
portions of the remedial action that remain 1ncompiete 1If Ecology pcrforms all or pomons of
the remedial actlon because of the Port's failure to comply with its obli gations under this Order,
 the Port shall reimburse Ecology for the costs of domg such work in accordance with Section
VILB (Rerncdlal Action Costs) provided that the Port is not obhgated under this Section to 7
reimburse Ecology for costs incurred for work inconsistent with or beyond the scope of this
Order.

Except for the remedial actlons descnbed in the March 24, 2003 Consent Decree, and

where necessary to abate an emergency su:uanon the Port shail not perform any remedlal actions
‘ at the Site outside those remedial actlons required by this Order, unless. Ecology concurs, in

writing, with such additional remedial actions.

D. Designated Project Coordinafors
The project coordinator for Ecology is:

Sandra Caldwell

Toxics Cleanup Program

PO Box 47600, Olympia, WA 98504-7600
(360) 407-7209

E-mail: sacadbl@ecy. wa.gov

The project coordinator for the Port is:

Connie Thoman

Port of Anacortes

PO Box 297, Anacortes, WA 98221
(360) 299- 1818

Email: comne@portofanacortes com

Fach project coordinator shall be responsible for overseeing the implementation of this

Order. Ecology s project coordmator will be Ecology s designated representative for the Site.

To the maximum extent possible, communications between Ecology and the Port, and all

documents, including reports, approvals, and other correspondence concerning the activities

performed pursuant to the terms and conditions of this Order shall be directed through the project _
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coordinators. The project coordinators may designate, in writing, working level staff contacfs for
all of portions of the implementation of the work to be performed required by this Order;

Any party may change its respective project coordinator. Written notification shall be
given to the ther partly at least ten (10) calendar days prior to the change.

E. Performance

All geologic and hydrogeoiogxc work performed pursuant to this Order shall be under the
sup¢w1s1on and direction of a geologist licensed in the State of Washington or under the direct
supervision of an engineer registered in the State of Washington, except as otherwise provided
for by Chapters 18.220 and 18.43 RCW. |

All engineering work performed pursuant to this Order shail be under the direct
supervision of a professional engineef régistefed in‘tﬁe State of Washington, except as otherwise
‘ proﬁded for by RCW 18.43.130. _ _

Any documents submitted containing geologm hydrologic or engmeenng work
shaﬂ be under the seal of an appropriately licensed professional as requu*ed by Chaptcr 18.220
RCW or RCW 18.43.130. _ ' '

The Port | shall notify Ecology in writing of the identity of any engineer(s) and

geologist(s), contractor(s) and subcontractor(s), and others to be used in carrying out the tcrms of

this Order, in advance of their involvement at the Site.
F. Access ’

Ecology or any Ecology. authorized representative shall have the full authority to enter
and freely move about all property af the Site that the ?ort either owns, controls, or has access
rights to at all reasonable times for the purposes of, inter alia: mspecting records, operation logs,
and contracts related to the work being performed pursuant to this Order; reviewing the Port’s
progress in carrying out the terms of this Order, conducting such tests or collecting such samples
as Ecology may deem necessary, using a camera, sound recordmg, or other documentary type

-equipment to record work done pursuant to this Order; and verifying the data submitted to
Ecology by the Port. The Port shall make all reasonable efforts to secure access rights for those

propertiés within the Site not owned or controlled by the Port where remedial activities or



Agreed Order No. DE-08TCPHQ-6208
Page 9 of 15

investigations will be performed pursuant to this Order. .Ecology or any Ecology authorized
representative shall give reasonable notice before entering any Sité property owned or controlled
by the Port unless an emergcncy prevents such notice. All persons who éccesé the Site pursuant
to this Section shall comply with any applicable Health and Safety"Plan(s‘). Ecology employees
and their _raprescntatives shall not be required to sign any liability release or waiver as a
condition of Site bropert)(' a;ccess. | |
G. Public Participation

A Public Participation Plan is required for this Site. Ecology shall review any existing
Public Parhmpatwn Plan to determme its continued appropriateness and whether it requires
amendment, ot ifno plan exists, Ecolegy shall develop a Public Partlclpation Plan alone or in
conjunction with the Port.
’ Ecology shall mf;lintain the responsibility for public participation at the Site. However,
the Port shall cooperate with Ecology, and shall: |

1. If agreed to by Ecology, develop appropriate mailmg list, prepare drafis of public |
notices and fact_sheets at i_t_nportant stages of the remedial action As appropriate, Ecology will
edit, finalize, and distribute such fact sheets and prepare and distribute public notices of
Ecoiogy's presentatmns and meetings. |

2. Not1fy Ecology's project coordinator prior fo the preparation of all press releases
and fact sheets, and before major meetings with the interested public and local governments.
leewme Ecolo gy shail notify the Port prior to the issuance of all press releases and fact sheets, -
and before major meetings ‘with the interested public and local govemments For all press
releases, fact sheets, meetings, and other outreach efforts by the Port that do not receive prior
Ecology appfoval, the Port shall clearly indicate to its audience that the press release, fact sheet,
meeting, or other outreach effort was not sponsored or endorsed by Ecoldgy. |

3, When requested by Ecology, arrange and/or continue information repositories to

be located at the following locations:
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a. Anacortcs Public Library
1220 10™ Street
Anacortes, WA 98221

b. Wz{shington Department of Ecology
Headquarters Office

300 Desmond Drive
Lacey, WA 98503

At a minimum, copies of all publfc notices, fact sheets, and prcs§ releases; documents relating to
performance of the remedial action required by this Order shéli be promptly placed,‘ in these
repositories |
H. Retention of Records A

During the pendency of this Ordér, and for ten (1‘0) years from the date of comi::ietion of
work performed pursuant to this Order, the ‘Port shall preserve all records, reports, documents,
and underlying data in its possession relevant to the implementation of this Order and shall insert
a similar record retention requirement into all coﬁtracts with project contractors and
subcontractors. Upon request of _:Ecology, the Port shall make all records available to Ecology
and allow access for review within a reésonabig fime.
L Resolution of Disputes

1. “In the event a dispute arises as to an approval, disapproval, proposed change, or
" other decision or action by Ecology's project .coofdinator, or an itemized b.illi;dg statement underl
Section VIIL.B (Remedial Action Costs), the Parties shall utilize the dispute resolution procedure
set forth below.

a. Upon rccelpt of Ecology’s project coordmators written decision or the
ltemlzed b1111ng statement the Port has fourteen (14) days within wh1ch to notify
Ecology’s project cooydmator in writing of its ob;ecuon to the decision or itemized
statement.

b.  The Parties' project coordinators shall then confer in an effort to resolve
the dispute. If the project coordinators cannot resolve the dispute within fouﬂeen‘(M)

days, Ecology's project coordinator shall issue a written decision.
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c.~  The Port may then request regional management review of the deciéion.

This request shall be subinitted in writix'lg to the Toxics Cleanup Land & Aquatic Lands

Cleanup Section Manager within seven (7) déys of receipt of Ecology's project

coordinator's written decision. |

7 d. | The Section Manager shall conduct a review of the dispute and shall
endeavor. to issue a written decision regarding the dispute within thirty (30) days of the

Pori's request for review. The Section Managér’s decision shall be Ecology's fmal.

decision on the disputed matter.

2. The Pa;rties'agree to only utilize the di_spute resolution process in good faith and
agree to expedite, to the extent possible, the dispute resolution pro‘cess whenever it is used.

3. Imﬁlementatidn of these dispute resolution procedures shall not provide a basis
for'delay of any activities required in this Order, unless Beology agrees in writing to a schedule
extensioﬁ.

J. Extension of S;:hedu!e

1. An extension of schedule shall be granted only when a request for..an extension is
submitted in a timely fashion, generally at lieast thir|ty (30) days prior to expiration of the
deadline for which the extension is requested, and good cause exists for granting the extension.
All extensions shall be requested in writing. The request shall specify:

a. The deadline that is sought to be extended,

b. The length of the extension sought;

c. The reason(s) for the extension; and o

d.  Any related deadline or schedule that would be affected if the extension
were granted. _

2. The burden shall be on the Port to demonstrate to the satisfaction of Ecology that
the request for such extension has been submitted in a timely fashion and that good cause exists

for granting the extension. Good cause may include, but may not be limited to:
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a. Circumstances beyond the reasonable control and despite the due
diligénce of the Port including delays caused by unrelated third parties or Ecology, such
as (buf not limited to) delays by Ecology in reviewing, approying? or modifying
documents submitted by the Port; or

b. Acts of God, including fire, flood, blizzard, extreme temperatures, storm,
or other unavoidable casualty. |
However, neither increased costs of perfonnancé of the terms of this Order nor changed

economic circumstances shall be considered circumstances beyond the reasonable control of the
Port.

3. Ecolégy shall act upon any written request for extension m a timely fashion.
Ecology shall give the Port written notification of any extensions granted pursuant to this Order.
A requested extension shall not be effective until approved by Ecology. Unless the extension is
a substantial change, it shall not be necessary to amend this Order pursuant to Section VILK E
.(Amendment of Order) when a schedule extension is granted.

4. An extension shall only be granted for such period of time as Ecology determines
is reasonable under the circumstances. Ecology may grant schedule extensions exceeding ninety
(90) days only as a result of: - » |

a. De}ayé in the issuance of a necessary permit which was applied for in a
timely manner; or |

b. Other circumstances deemed exceptional or extraordinary by Ecology.

K. Amendment of Order

The project coordinators may verbally agree to ‘minor changes to the work to be
performed without formally amending this Order. Minor changes will be documented in writing
by Ecology within seven (7) days of verbal agreement.

Except as provided in Section VIILL (Rese:vation of Rights), substantial changes to the
work fo be performed shall require formal amendment of this Order.. This Order may only be
formally amended by the written consent of both Ecology and the Port. The Port shall submit a .
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written request for amendment to Ecology for approval Ecology shall mdxcate its approval or
disapproval in writing and na txmely manner after the written request _for amendment is
received. If the amendment to this Order represents a substantlal change, Ecology will provide
public notice and opportunity to comment. Reasons for the disapproval of a proposed
amendment to tfus Order shall be stated in writing. If Ecology does not agree to a proposed
amendment, the disagreement may be addresse& through the dispute resolution procedures
| described in Section VIILI (Resolutioﬁ of Disputes).

L. Reservation of Rights ' |

This Order is not a settlement under Chapter 70.105D RCW Beology's signature on thzs
Order in no way constitutes a covenant not to sue or 2 compromise of any of Bcology’s rights or
authority. Ecology will not, however,'bring an action against the Port to recover remedial action
costs paid to and received by Ecology under this Order. In addition, Fcology will not take
additional er{forcemen€ actions against the Port regarding remedial actions required by this
Order, provided the Port complies with this Order.

_ With respect to the work required undef this Order, Ecology nevertheless reserves its-
rights under Chaptcr 70.105D RCW, including the right to rf:quire additional or different
remedial actions at the Site should it deem suéh actions necessary to protect human health and
the environment, and to issue orders requiring such remedzal actions. Heology also reserves all
rights fegarding the injury to, destruction of, or loss of natural resources resulting from the

release or threatened release of hazardous substances at the Si_te.

M.  Transfer of Interest in Property

No voluntary conveyance ot relinquishment of title, easement, leasehola or other interest
in any portion of the Site shall be consummated by the Port without provxslon for continued
_implementation of all requirements of this Order and implementation of any remedial actions

found to be necessary as a result of this Order.
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Prior to the Port’s transfer of any interest in all or any portion of the Site, and during the
effective period of this Order, the Port shall provide a copy of this Order to any prés;pective
purchaser, lessee, transferee, assignee, or other successor in saici interest; and, at least thirty (3 0)
days prior to any transfer, thé Port shall notify Ecology of said transfer. Upon transfer of any
interest, the Port shall restrict uses and activities to those consistent with this Order and notify all
transferees of the restrictions on the use of the property.

N. Indeﬁmification o '

The Port agrees, to the extent permitted by law, to indemnify and save and hold the State
of Washington, its employees, and agents harmless from any and all claims or causes of action
for death or injuries to persons or for loss or damage to ‘property to the extent ari;sin.g froxn or on
account of acts or omi_ssicins of the Port, its officers, employees, agents, or contractors in e:nterihg.
into and implementing this Order. However, the Port shéli‘ not indemmnify the State of |
Washington nor save nor hold its employees and agents harmless from any claims or causes of
action to the extent arising out of the negligent acts or omissions of the State of Washin gton, or
the employees or agénts of the State, in entering into or implementing this Order.

| | IX. SATISFACTION OF ORDER

| The provisions of this Order shall be deemed satlsﬁed upon the Port s receipt of written
notification from Ecology that the Port has completed the remedial activity required by this
Order, as amended by any modiﬁcationé, and that the Port has complied with all other provisions
of this Agreed Order. - -
| X. ENFORCEMENT

Pursnant to RCW 70.105D.050, this Order may be enforced as follows:

A. The Attorney General may bring an action to enforce this Orcier ina state or
federal court. 7

B. The Attorney General niay seek, by filing an action, if necessary, to recover

amounts spent by Ecology for investigative énd remedial actions and orders rgléted to thexSite.
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C. In the event the Port refuses, without sufficient cause, to comply with ‘any term of

this Order the Port will be liable for

a Up to three (3) tumes the amount of any costs incurred by the State of

Washington as 2 result of its refusal to comply; and

b. Civil penallles of up to twenty-five thousand doliars (825, (}00) per day for -

each day it refuses to comply.

D. This Order is not appealable to the Washington Pollu tion Control Heanncs Board.
This Order frmy be reviewed only as provided under RCW 70.105D.060.
Effective date of this Order: K180 ot € o7€ JWA”J

PORT OF ANACORTES S’TATE OF WASHINGTON,
: ' DEPARTMENT OF ECOLOGY

Tim L. Nord
Section Manager
Toxics Cleanup Program
- Land & Agquatic Lands Cleanup Section
Telephone (360) 407-7226
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Source: AutoCAD figira pravided by Landau Assoclates, dated Septomber
2008, Base map source: David C. Smils and Associates, July 2004, .
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