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L. INTRODUCTION
A. The mutual objective of the State of Washington, Department of Ecology

(Ecology) and Port of Sunnyside (Defendant) under this Decree is to (1) resolve the potential
liability of Defendant for contamination at the Cream Wine Site (Site) arising from a release or
threatened release of hazardous substances, in advance of the Defendant purchasing an ownership
interest in the Site and (2) facilitate the cleanup of the Site for redevelopment or reuse. This
Decree requires Defendant to ur;dertake the remedy set forth in the Cleanup Action Plan (CAP),
attached hereto as Exhibit C. Ecology has determined that these_ actions are necessary to protect
human health and the environment.

B.  The Complaint in this action is being filed simultaneously with this Decree. An
answer has not been filed, and there as not been a trial on any issue of fact or law in this case.
However, the Partiés wish to resolve the issues raised by Ecology’s Complaint. In addition, the
Parties agree that settlement of these matters without litigation is reasonable and in the public
interest, and that entry of this Decree is the most appropriate means of resolving these matters.

C. By signing this Decree, the Parties agree to its entry and agree to be bound by
its terms.

D. By entering into this Decree, the Parties do not intend to discharge non-settling
Parties from any liability they may have with respect to matters alleged in the Complaint. The
Parties retain the right to seek reimbursement, in whole or in part from any liable person for sums
expended under this Decree.

E. This Decree shall not be construed as proof of liability or responsibility for any
releases of hazardous substances or cost for remedial action nor an admission of any facts
provided; however, that the Defendant shall not challenge the jurisdiction of the Washington State
Attorney General (Attorney General) and Ecology in any proceeding to enforce this Decree.

F. The Court is fully advised of the reasons for entry of this Decree, and good cause

having been shown:
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Now, therefore, it is HEREBY ORDERED, ADJUDGED, AND DECREED as follows:
II. JURISDICTION

A. This Court has jurisdiction over the subject matter and over the Parties pursuant to
the Model Toxics Control Act (MTCA), RCW 70.105D.

B. Authdrity is conferred upon the Attorney General by RCW 70.105D.040(4)(a) to
agree to a settlement with any potentially liable person (PLP) if, after public notice of and any
required hearing, Ecology finds the proposed settlement would lead to a more expeditious cleanup
of hazardous substances. In addition, pursuant to RCW 70.105D.040(5), the Attorney General
may agree to a settlement with a person not currently liable for remedial action at a facility who
proposes to purchase, redevelop, or reuse the facility, provided the settlement will yield substantial
new resources to facilitate cleanup; will expedite remedial action consistent with the rules adopted
under MTCA; and that Ecology determines based upon available information that the
redevelopment or reuse of the facility is not likely to contribute to the existing release or
threatened release, interfere with remedial actions thét may be needed at the Site, or increasé
health risks to persons at or in the vicinity of the Site. RCW 70.105D.040(4)(b) requires that such
a settlement be entered as a consent decree issued by a court of competent jurisdiction.

C. Ecology has determined that a release or threatened release of hazardous
substances has occurred at the Site that is the subject of this Decree, and that the remedial actions
required by this Decree are necessary to protecf human health and the environment based on the
planned future use of the Site as contemplated by the Parties under this Decree.

D. Defendant has not been named a PLP for the Site and has certified under Section
IX (Certification of Defendant) that it is not currently liable for the Site under MTCA. However,
Defendant is currently in the process of acquiring the property located at 111 E. Lineoln Avenue,
Sunnyside, Washington from U.S. Bank National Association, as Custodian/Trustee, by Zions
Agricultural Finance its attorney in fact. Defendant will incur potential liability under RCW

70.105D.040(1)(a) at the time it acquires an interest in the Site for performing remedial actions or
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paying remedial costs incurred by Ecology or third parties resulting from past releases or
threatened releases of hazardous substances at the Site. This Decree settles Defendant’s lability
as described herein for this Site upon its purchase of the Property.

E. Ecology finds that this Decree will yield substantial new resources to facilitate
cleanup of the Site; will lead to a more expeditious cleanup of hazardous substances at the Site in
compliance with cleanup standards established under RCW 70.105D.030(2)(e) and
WAC 173-340; will promote the public interest by facilitating the redevelopment or reuse of the
Site; and will not likely contribute to the existing release or threatened release at the Site, interfere
with remedial actions that may be needed at the Site, or increase health risks to persons at or in the
vicinity of the Site. In addition, Ecology has determined that this Decree will provide a substantial
public benefit in three categories: tax revenue, job creation, and neighborhood revitalization.

l. The redevelopment of the Site is forecasted to generate $347,000 to
$380,000 per year in on-going tax revenues.

2. The redevelopment is projected to create approximately 100 permanent
jobs when fully built out, which would represent a large employment increase in this small
community.

3. The conceptual redevelopment plans for the Site include preserving locally

important historical features, including a 1940s era water tower.

4. The cleanup of the Site will help remove blight and provide economic lift
to the area.
F. Defendant has agreed to undertake the actions specified in this Decree and consents

to the entry of this Decree under MTCA.
G. This Decree has been subject to public notice and comment.
IIL. PARTIES BOUND
This Decree shall apply to and be binding upon the Parties to this Decree, their successors

and assigns. The undersigned representative of each Party hereby certifies that he or she is fully
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authorized to enter into this Decree and to execute and legally bind such Party to comply with the
terms of this Decree. Defendant agrees to undertake all actions required by the terms and
conditions of this Decree. No change in corporate ownership or corporate status shall
alter Defendant’s responsibility under this Decree. Defendant shall provide a copy of this Decree
to all agents, contractors, and subcontractors retained to perform work required by this Decree, and
shall ensure that all work undertaken by such agents, contractors, and subcontractors complies
with this Decree.
Iv. DEFINITIONS

Unless otherwise specified herein, all definitions in RCW 70.105D.020 and
WAC 173-340-200 shall control the meanings of the terms in this Decree.

A. Site: The Site is referred to as the Cream Wine Site and is generally located at
111 E. Lincoln Avenue, Sunnyside, Washihgton. The Site is more particularly described in the
Site Diagram, attached hereto as Exhibit A.  The Site constitutes a facility under
RCW 70.105D.020(5). |

B. Property: Refers to the property located at 111 E. Lincoln Aveﬁue, Sunnyside,
Washington that Defendant intends to purchase. A legal description of the Property is attached
hereto as Exhibit B. The Property comprises the entire Site. |

C. Parties: Refers to the State of Washington, Department of Ecology (Ecology) and
Port of Sunnyside. -

D. Defendant: Refers to the Port of Sunnyside.

E. Consent Decree or Decree: Refers to this Prospective Purchaser Consent Decree

and each of the exhibits to the Decree. All exhibits are integral and enforceable parts of this
Decree. The terms “Consent Decree” or “Decree” shall include all exhibits to this Prospective

Purchaser Consent Decree.
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V. FINDINGS OF FACT

Ecology makes the following findings of factvwithout any express or implied admissions of
such facts by Defendant:

A. The Site is located in Sunnyside, Washington, and consists of 4.67 acres. The Site
is bordered by Lincoln Avenue and residential areas to the north; industrial development to the
south; First Street, a residential area, and Valley View Market to the west; and a commercial
development to the east. The Site is more particularly described in the Site Diagram (Exhibit A).

B. From approximately 1942 to 1946, Morning Milk Company constructed and
operated a processing plant and operated on the Property. In 1946 Carnation Company acquired
the Property and operated the processing plant until 1986. Carnation Company was acquired by
Nestle USA, Inc.’s. The plant was closed in 1986. From 1986 to 1990, the Defendant owned the
Site. In 1988 the Defendant leased the Site to Cascade Cellars, Ltd. Partnership for use as a
winery. During the Defendant’s ownership there was no release or threatened release of any
hazardous substances onto the Site. From 1990 to 1992, Alfred B. Seitz and Virginia L. Seitz
owned the Site. From 1992 to 2007, the Site was owned by Washington Hills Cellars Inc. (WHC)
and was again used as a winery. In 2007, Federal Agricultural Mortgage Company foreclosed on
the Site because WHC was unable to make payments on loan(s) secured by the Property. In 2007,
Cream Winery leased the property for operation of a winery, and vacated it in 2010. The Site has
been vacant since 2010.

C. A Phase I Environmental Site Assessment was conducted at the Site in 2006 by
Blue Mountain Environmental Consulting, Inc. 'A Phase II Environmental Site Investigation and
Retro Underground Storage Tanks (USTs) Site Closure was prepared in 2007 by Blue Mountain
Environmental Consulting, Inc. In 2008, a Final Alternate Source Evaluation and a Summary of
Shallow .Soil and Groundwater Investigation were prepared by Kennedy/Jenks Consultants.
In 2009, Kennedy/Jenks Consultants drafted a Completion of Cleanup at the Former Apex Winery

Site, which is adjacent to Time Oil Property. In 2010, Kennedy/Jenks Consultants prepared a
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Report of Independent Actions. In 2011, a Phase I Environmentél Site Assessment was prepared
by Maul Foster & Alongi, Inc. In 2012, Maul Foster & Alongi, Inc. completed a Draft Focused
Site Assessment Report for the Site.

D. Environmental assessments and investigations conducted on the Property since
2006 indicated total petroleum hydrocarbons (TPH), toluene, chloroform, methyl tert-butyl ether,
(MTBE) and perchloroethylene (PCE) in the groundwater and TPH, lead, and acetone in the soil.
The TPH and MTBE contamination was confirmed to be from an off-site source. Remedial
actions, led by Time Oil Company are currently addressing the MTBE issues. The
perchloroethylene (PCE) source was not identified during the environmental assessments and
investigations but was confirmed to be originating from off-site. According to the 2012 Draft
Focused Site Assessment Report the sources of the soil contaminants was likely surface releases
from former site operations. These releases represent a threat to human health and the
environment and require remedial actions.

E. = The contaminants of concern at the Site that exceed MTCA cleanup levels are lead
in soil and PCE in groundwater. Ecology has assigned the Site an overall priority ranking of 2
pursuant to MTCA.

F. The Site has been used for an evaporated milk plant and wineries and is zoned as
heavy industrial by the City of Sunnyside.

G. The current owner of the Property, Federal Agricultural Mortgage Corporation,
foreclosed on the Property in 2007 because the previous owner, WHC, defaulted on loan payments
secured by the Property.

H. Defendant is currently in the process of acquiring the Property from
Federal Agricultural Mortgage Corporation. Transfer of ownership will occur on or prior to

December 31, 2012.
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L. Defendant proposes to clean up the Site and make it available for redevelopment
for commercial use, consistent with MTCA and its implementing regulations, WAC 173-340, and
applicable City of Sunnyside zoning provisions and comprehensive plan designations.

J. The application of MTCA Method A cleanup levels are appropriate for lead in soil
and PCE in groundwater at the Site based on the planned future use of the Site as contemplated by
the Parties under this Decree

VL WORK TO BE PERFORMED

This decree contains a program designed to protect human health and the environment
from the known release, or threatened release, of hazardous substances or contaminants at, on, or
from the Site. |

A. Defendant shall perform the remedial actions specified in detail in the CAP
(Exhibit C) and the Scope of Work and Schedule (Exhibit D). These exhibits are incorporated by
reference and are an integral and enforceable part of this Decree. A summary of the work to be
performed is as follows:

1. Groundwater exceeding cleanup levels for PCE will be treated with in situ
chemical oxidation with quarterly compliance monitoring and analysis at existing on-site
monitoring wells.

2. Soil exceeding cleanup levels for lead will be excavated and disposed of
off-site in a permitted disposal facility. The excavation area will be backfilled with clean,
imported fill.

3. Prepare and submit all necessary documents as identified in the CAP and
Scope of Work and Schedule. All deliverables identified in the CAP, Scope of Work and
Schedule are hereby incorporated by reference and are an integral and enforceable part of
this Decree.

B. Defendant agrees not to perform any remedial actions outside the scope of this

Decree unless the Parties agree to modify the Scope of Work and Schedule (Exhibit D) to cover
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these actions. All work conducted by Defendant under this Decree shall be done in accordance
with WAC 173-340 unless otherwise provided herein.

VIIL. DESIGNATED PROJECT COORDINATORS

The project coordinator for Ecology is:

Norm Hepner

15 West Yakima Avenue, Suite 200
Y akima, WA 98902-3452
509-457-7127

The project coordinator for the Defendant is:

Jed Crowther

Port of Sunnyside

P.O. Box 329
Sunnyside, WA 98944
509-839-7678

Each project coordinator shall be responsible for overseeing the implementation of this
Decree. Ecology’s project coordinator will be Ecology’s designated representative for the Site.
To the maximum extent possible, communications between Ecology and Defendant and all
documents, including reports, approvals, and other correspondence concerning the activities
performed pursuant to the terms and conditions of this Decree shall be directed through the project
coordinators. The project coordinators may designate, in writing, working level staff contacts for
all or portions of the implementation of the work to be performed required by this Decree.

Any Party may change its respective project coordinator. Written notifications shall be
given to the other Party at least ten (10) calendar days prior to the change.

VIII. PERFORMANCE

All geologic and hydrogeologic work performed pursuant to this Decree shall be under the
supervision and direction of a geologist licensed in the State of Washington or under the direct
supervision of an engineer registered in the State of Washington, except as otherwise provided by

RCW 18.220 and 18.43.130.
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All engineering work performed pursuant to this Decree shall be under the direct
supervision of a professional engineer registered in the State of Washingtbn, except as otherwise
provided for by RCW 18.43.130.

All construction work performed pursuant to this Decree shall be under the direct
supervision of a professional engineer or a qualified technician under the supervision of a
professional engineer. The professional-muét be registered in the State of Washington, except as
otherwise provided for by RCW 18.43.130.

Any documents submitted containing geologic, hydrologic, or engineering work shall be
under the seal of an appropriately licensed professional as required by RCW 18.220 or 18.43.130.

Defendant shall notify Ecology in writing of the identity of any engineer(s) and
geologist(s), contractor(s) and subcontractor(s), and others to be used in carrying out the terms of
this Decree, in advance of their involvement at the Site.

IX. CERTIFICATION OF DEFENDANT

Defendant represents and certifies that, to the best of its knowledge and belief, it has fully
and accurately disclosed to Ecology the information currently in its possession or control that
relates to the environmental conditions at and in the vicinity of the Site, or to the Defendant’s right
and title thereto.

Defendant represents and certifies that it did not cause or contribute to a release or
threatened release of hazardous substances at the Site and is not otherwise currently potentially
liable for the Site under RCW 70.105D.040(1).

X ACCESS

Ecology or any Ecology authorized representative shall have full authority to enter and.
freely move about all property at the Site that Defendant either owns, controls, or has access rights
to all reasonable times for the purposes of, inter alia: inspecting records, operation logs and
contracts related to the work being performed pursuant to the Decree; reviewing Defendant’s

progress in carrying out the terms of this Decree; conducting such tests or collecting such samples
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as Ecology may deem necessary; using a camera, soﬁnd recording, or other documentary type
equipment to record work done pursuant to this Decree; and verifying the data submitted to
Ecology by Defendant. Defendant shall make all reasonable efforts to secure access rights for
those properties within the Site not owned or controlled by Defendant where remedial activities or
investigations will be performed pursuant to this Decree. Ecology or any Ecology authorized
representative shall give reasonable notice before entering any Site property owned or controlled
by Defendant unless an emergency prevents such notice. All Parties who access the Site pursuant
to this section shall comply with any applicable Health and Safety Plan(s). Ecology employees
and their representatives shall not be required to sign any liability release or waiver as a condition
of Site property access.
XI. ©  SAMPLING, DATA SUBMITTAL, AND AVAILABILITY

With respect to the implementation of this Decree, Defendant shall make the results of all
sampling, laboratory reports,i and/or test results generated by it or on its behalf available to
Ecology. Pursuant to WAC 173-340-840(5), all sampling data shall be submitted to Ecology in
both printed and electronic formats in accordance with Section XII (Progress Reports), Ecolo gy’s
Toxics Cleanup Program Policy 840 (Data Submittal Reqﬁirements), and/or any subsequent
procedures specified by Ecology for data submittal.

If requested by Ecology, Defendant shall allow Ecology and/or its authorized
representative to take split or duplicate samples of any samples collected by Defendant pursuant to
the implementation of this Decree. Defendant shall notify Ecology seven (7) days in advance of
any sample collection or work activity at the Site. Ecology shall, upon request, allow Defendant
and/or its authorized representative to take split or duplicate samples of any samples collected by
Ecology pursuant to the implementation of this Decree, provided that doing so does not interfere
with Ecology’s sampling. Without limitation on Ecology’s rights under Section X (Access),
Ecology shall notify Defendant prior to any sample collection activity unless an emergency

prevents such notice.
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In accordance with WAC 173-340-830(2)(a), all hazardous substance analyses shall be
conducted by a laboratory accredited under WAC 173-50 for the specific analyses to be
conducted, unless otherwise approved by Ecology.

XII. PROGRESS REPORTS

Defendant shall submit to Ecology written quarterly Progress Reports that describe the
actions taken during the previous month to implement the requirements of this Decree. The
Progress Reports shall include the following:

A. A list of on-site activities that héve taken place during the quarter;

B. Detailed description of any deviations from required tasks not otherwise
documented in project plans or amendment requests;

C. Description of all deviations from the Scope of Work and Schedule (Exhibit D)
during the current quarter and any planned deviations in the upcoming quarter;

D. For any deviations from the schedule, a plan for recovering lost time and
maintaining compliance with the schedule;

E. All raw data (including laboratory analyses) received by Defendant during the past
quarter and an identification of the source of the sample; and

F. A list of deliverables for the upcoming quarter if different from the schedule.

All progress reports shall be submitted by the tenth (10™) day of the third month in which
they are due after the effective date of this Decree. Unless otherwise specified, Progress Reports
and any other documents submitted pursuant to this Decree shall be sent by certified mail, return
receipt requested, to Ecology’s project coordinator.

XIII. RETENTION OF RECORDS

During the pendency of this Decree, and for ten (10) years from the date this Decree is no
longer in effect as provided in Section XXX (Effective Date), Defendant shall preserve all records,
reports, documents, and underlying data in its possession relevant to the implementation of this

Decree and shall insert a similar record retention requirement into all contracts with project
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contractors and subcontractors. Upon request of Ecology, Defendant shall make all records
available to Ecology and allow access for review within a reasonable time. t
XiV. TRANSFER OF INTEREST IN PROPERTY

No voluntary conveyance or relinquishment of title, easement, leasehold, or other interest
in any portion of the Site shall be consummated by Defendant without provision for continued
operation and maintenance of any containment system, treatment system, and/or monitoring
system installed or implemented pursuant to this Decree.

Prior to the Defendant’s transfer of any interest in all or any portion of the Site, and during
the effective period of this Decree, Defendant shall provide a copy of this Decree to any
prospective purchaser, lessee, transferee, assignee, or other successor in said interest; and, at least
thirty (30) days prior to any transfer, Defeﬁdant shall notity E‘cology of said transfer. Upon
transfer of any interest, Defendant shall restrict uses and activities to those consistent with this
Consent Decree and notify all transferees of the restrictions on the use of the Property.

XV. RESOLUTION OF DISPUTES

A. In the event a dispute arises as to an approval, disapproval, proposed change, or
other decision or action by Ecology’s project coordinator, or an itemized billing statement under
Section XXIV (Remedial Action Costs), the Parties shall utilize the dispute resolution procedure
set forth below.

1. Upon receipt of Ecology’s project coordinator’s written decision, or the
itemized billing statement, Defendant has fourteen (14) days within which to notify
Ecology’s project coordinator in writing of its objection to the decision or itemized
statement.

2. The Parties’ project coordinators shall then confer in an effort to resolve the
dispute. If the project coordinators cannot resolve the dispute within fourteen (14) days,

Ecology’s project coordinator shall issue a written decision.
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3. Defendant may then request regional management review of the decision.
This request shall be submitted in writing to the Central Region Toxics Cleanup Program
Section Manager within seven (7) days of receipt of the Ecology project coordinator’s
decision.

4. Ecology’s Regional Section Manager shall conduct a review of the dispute
and shall endeavor to issue a written decision regarding the dispute within thirty (30) days
of Defendant’s request for review.

5. If Defendant finds Ecology’s regional Section Manager’s decision
unacceptable, Defendant may then request final management review of the decision. This
request shall be submitted in writing to the Toxics Cleanup Program Manager within seven
(7) days of receipt of the Regional Section Manag.er’s decision.

6. Ecology’s Toxics Cleanup Program Manager shall conduct a review of the
disi)ute and shall endeavor to issue a written decision regarding the dispute within thirty
(30) days of request for review of the Regional Section Manager’s decision. The Toxics
Cleanup Program Manager’s decision shall be Ecology’s final decision on the disputed
matter.

B. If Ecology’s final written decision is unacceptable to Defendant, Defendant has the
right to submit the dispute to the Court for resolution. The Parties agree that one judge should
retain jurisdiction over this case and shall, as necessary, resolve any dispute arising under this
Decree. In the event Defendant presents an issue to the Court for review, the Court shall review
the action or decision of Ecology on the basis of whether such action or decision was arbitrary and
capricious and render a decision based on such standard of review.

C. The Parties agree to only utilize the dispute resolution process in good faith and
agree to expedite, to the extent possible, the dispute resolution process whenever it is used. Where
either Party utilizes the dispute resolution process in bad faith or for purposes of delay, the other

Party may seek sanctions.
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D. Implementation of these dispute resolution procedures shall not provide a basis for
delay of any activities required in this Decree, unless Ecology agrees in writing to a schedule
extension or the court so orders.

XVIL. AMENDMENT OF DECREE

The project coordinators may agree to minor changes to the work to be performed without
formally amending this Decree. Minor changes will be documented in writing by Ecology.

Substantial changes to the work to be performed shall require formal amendment of this
Decree. This Decree may only be formally amended by a written stipulation among the Parties
that is entered by the Court, or by order of the Court. Such amendment shall become effective
upon entry by the Court. Agreement to amend the Decree shall not be unreasonable withheld by
any Party.

Defendant shall submit a written request for amendment to Ecology for approval. Ecology
shall indicate its approval or disapproval in writing in a timely manner after the written request for
amendment is received. If the amendment to the Decree is a substantial change, Ecology will
provide public notice and opportunity for comment. Reasons for the disapproval of a proposed
amendment to the Decree shall be stated in writing. If Ecology does not agree to a proposed
amendment, the disagreement may be addressed through the dispute resolution procedures
described in Section XV (Resolution of Disputes).

XVII. EXTENSION OF SCHEDULE

A. An extension of schedule shall be granted only when a request for an extension is
submitted in a timely fashion, generally at least thirty (30) days prior to expiration of the deadline
for which the extension is requested, and good cause exists for granting the extension. All

extensions shall be requested in writing. The request shall specify:

L. The deadline that is sought to be extended;
2. The length of the extension sought;
3. The reason(s) for the extension; and
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4. Any related deadline or. schedule that would be affected if the extension
were granted.

B. The burden shall be on Defendant fo demonstrate to the satisfaction of Ecology that
the request for such extension has been submitted in a timely fashion and that good cause exists
for granting the extension. Good cause may include, but may not be limited to:

1. Circumstances beyond the reasonable control and despite the due diligence
of Defendant including delays caused by unrelated third Parties or Ecology, such as (but
not limited to) delays by Ecology in reviewing, approving, or modifying documents
submitted by Defendant; or

2. Acts of God, including fire, flood, blizzard, extreme temperatures, storm, or
other unavoidable casualty; or |

3. Endangerment as described in Section X VIII (Endangerment).

However, neither increased costs of performance of the terms of this Decree nor changed
economic circumstances shall be considered circumstances beyond the reasonable control of
Defendant.

C. Ecology shall act upon any written request for extension in a timely fashion.
Ecology shall give Defendant written notification of any extensions granted pursuant to this
Decree. A requested extension shall not be effective until approved by Ecology or, if required, by
the Court. Unless the extension is a substantial change, it shall not be necessary to ameﬁd this
Decree pursuant to Section XVI (Amendment of Decree) when a schedule extension is granted.

D. An extension shall only be granted for such period of time as Ecology determines
1s reasonable under the circumstances. Ecology may grant schedule extensions exceeding ninety
(90) days only as a result of:

1. Delays in the issuance of a necessary permit which was applied for in a

timely manner;

2. Other circumstances deemed exceptional or extraordinary by Ecology; or
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3. Endangerment as described in Section XVIII (Endangerment).
XVIII. ENDANGERMENT

In the event Ecology determines that any activity being performed at the Site is creating or
has the potential to create a danger to human health or the environment, Ecology may direct
Defendant to cease such activities for such period of time as it deems necessary to abate the
danger. Defendant shall immediately comply with such direction.

In the event Defendant determines that any activity being performed at the Site is creating
or has the potential to create a danger to human health or the environment, Defendant may cease
such activities. Defendant shall notify Ecology’s prbject coordinator as soon as possiblé, but no
later than twenty-four (24) hours after making such determination or ceasing such activities. Upon
Ecology’s. direction, Defendant shall provide Ecology with documentation of the basis for the
determination or cessation of such activities. If Ecology disagrees with Defendant’s cessation of
activities, it may direct Defendant to resume such activities.

If Ecology concurs with or orders a work stoppage pursuant to this section, Defendant’s
obligations with respect to the ceased activities shall be suspended until Ecology determines the
danger is abated, and the time for performance of such activities, as well as the time for any other
work dependent upon such activities shall be extended, in accordance with Section XVII
(Extension Schedule), for such period of time as Ecology determines is reasonable under the
circumstances. |

Nothing in this Decree shall limit the authority of Ecology, its employees, agents, or
contractors to take or require appropriate action in the event of an emergency.

XIX. COVENANT NOT TO SUE

A. Covenant Not to Sue: In consideration of Defendant’s compliance with the terms

and conditions of this Decree, Ecology covenants not to institute legal or administrative actions

against Defendant regarding the release or threatened release of hazardous substances covered by

this Decree.
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This Decree covers only the Site specifically identified in the Site Diagrém (Exhibit A) and
those hazardous substances that Ecology knows are located at the Site as of the date of entry of
this Decree. This Decree does not cover any other hazardous substance or area. Ecology retains
all of its éuthority relative to any substance or area not covered by this Decree. In addition, this
Decree does not settle any potential liability Defendant may incur for acquiring any further interest
in the Site not addressed under this Decree.

This Covenant Not to Sue shall have no applicability whatsoever to:

1. Criminal liability;

2. Liability for damages to natural resources; or

3. Any Ecology action, including cost recovery, against PLPs not a Party to
this Decree.

If factors not known at the time of entry of the settlement agreement are discovered and
present a previously unknown threat to human health or the environment, the Court shall amend
this Covenant Not to Sue.

B. Reopeners:  Ecology specifically reserves the right to institute legal or
administrative action against Defendant to require it to perform additional remedial actions at the
Site and to pursue appropriate cost recovery, pursuant to RCW 70.105D.050 under the following
circumstances:

1. Upon Defendant’s failure to meet the requirements of this Decree,
including, but not limited to, failure of the remédial action to meet the cleanup standards
identified in the CAP (Exhibit' O);

2. Upon Ecology’s determination that remedial action beyond the terms of this
Decree is necessary to abate an imminent and substantial endangerment to human health or
the environment;

3. Upon the availability of new information regarding factors previously

unknown to Ecology, including the nature or quantity of hazardous substances at the Site,
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and Ecology’s determination, in light of this information, that further remedial action is
necessary at the Site to protect human health or the environment; or

4, After consultation with the Defendant, upon Ecology’s dgtermination that
additional remedielll actions are necessary to achieve the cleanup standards within the
reasonable restoration time frame as set forth in the CAP.

C. Except in the case of an emergency, prior to instituting legal or administrative
action against Defendant pursuant to this section, Ecology shall provide Defendant with fifteen
(15) calendar days notice of such action.

XX. CONTRIBUTION PROTECTION

With regard to claims for contribution against Defendant, the Parties agree that Defendant
is entitled to protection against claims for contribution for matters addressed in this Decree as
provided by RCW 70.105D.040(4)(d).

XXI. INDEMNIFICATION

Defendant agrees, to the extent permitted by law, to indemnify and save and hold the State
of Washington, its employees, and agents harmless from any and all claims or causes of action for
death or injuries to person or for loss or damage to pfoperty to the extent arising from or on
account of acts or omissions of Defendant, its officers, employees, agents, or contractors in
entering into and implementing this Decree. However, Defendant shall not indemnify the State of
Washington nor save nor hold its employees and agents harmless from any claims or causes of
action to the extent arising out of the negligent acts or omissions of the State of Washington, or the
employees or agents of the State, in entering into or implementing this Decree.

XXII. COMPLIANCE WITH APPLICABLE LAWS

A. All actions carried out by Defendant pursuant to this Decree shall be done in

accordance with all applicable federal, state, and local requirements, including requirements to

obtain necessary permits, except as provided in RCW 70.105D.090. The permits or other federal,
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state, or local requirements that Ecology has determined are applicable and that are known at the
time of entry of this Decree have been identified in the CAP (Exhibit C).

B. Pursuant to RCW 70.105D.090(1), Defendant is exempt from the procedural
requirements of RCW 70.94, 70.95, 70.105, 77.55, 90.48, and 90.58 and of any laws requiring or
authorizing local government permits or approvals. However, Defendant shall comply with the
substantive requirements of such permits or approvals. The exempt permits or approvals and the
applicable substantive requirements of those permits or approvals, as they are known at the time of
entry of this Decree, have been identified in the CAP (Exhibit C).

Defendant has a continuing obligation to determine whether additional permits or
approvals addressed in RCW 70.105D.090(1) would otherwise be required for the remedial action
under this Decree. In the event either Defendant or Ecology determines that additional permits or
approvéls addressed in RCW 70.105D.090(1) would otherwise be required for the remedial action
under this Decree, it shall promptly notify the other Party of this determination. Ecology shall
determine whether Ecology or Defendant shall be responsible to contact the appropriate state
and/or local agencies. If Ecology so requires, Defendant shall promptly consult with the
appropriate state and/or local agencies and provide Ecology with written documentation from
those agencies of the substantive requirements those agencies believe are applicable to the
remedial action. Ecology shall make the final détermination on the additional substantive
requirements that must be met by Defendant and how Defendant must meet those requirements.
Ecolégy shall inform Defendant in writing of these requirements. Once established by Ecology,
the additional requirements shall be enforceable requirements of this Decree. Defendant shall not
begin or continue the remedial action potentially subject to the additional requirements until
Ecology makes its final determination.

C. Pursuant to RCW 70.105D.090(2), in the event Ecology determines that the
exemption from complying with the procedural requirements of the laws referenced in

RCW 70.105D.090(1) would result in the loss of approval from a federal agency that is necessary
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for the State to administer any federal law, the exemption shall not apply and Defendant shall
comply with both the procedural and substantive requirements of the laws referenced in
RCW 70.105D.090(1), including requirements to obtain permits.

. XXIII. REMEDIAL ACTION COSTS

Defendant shall pay to Ecology costs incurred by Ecology pursuant to this Decree and
consistent with WAC 173-340-550(2). These costs shall include work performed by Ecology or
its contractors for, or on, the Site under RCW 70.105D, including remedial actions and Decree
preparation, negotiation, oversight, and administration. These costs shall include work performed
both prior to and subsequent to the entry of this Decree. Ecology’s costs shall include costs of
direct activities and support costs of direct activities as defined in WAC 173-340-550(2). For all
costs incurred, Defendant shall pay the required amount within thirty (30) days of receiving from
Ecology an itemized statement of costs that includes a summary of costs incurred, and
identification of involved staff, and the amount of time spent by involved staff members on the
project. A general statement of work performed will be provided upon request. Itemized
statements shall be prepared quarterly. Pursuant to WAC 173-340-550(4), failure to pay
Ecology’s costs within ninety (90) days of receipt of the itemized ‘stat.ement of costs will result in
interest charges at the rate of twelve percent (12%) per annum, compounded monthly.

In addition to other available relief, pursuant to RCW 70.105D.055, Ecology has authority
to fecover unreimbursed remedial action costs by filing a lien against real property subject to the
remedial actions.

If Defendant satisfactorily fulfills all of its obligations under this Decree, Ecology will not
seek to recover any of its costs under this section, including work performed both prior to and
subsequent to the entry of this Decree.

XXIV. IMPLEMENTATION OF REMEDIAL ACTION
If Ecology determines that Defendant has failed without good cause to implement the

remedial action, in whole or in part, Ecology may, after notice to Defendant, perform any or all
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portions .of the remedial action that remains incomplete. If Ecology performs all or portions of
the remedial action because of Defendant’s failure to comply with the obligations under this
Decree, Defendant shall reimburse Ecology for the costs of doing such work in accordance with
Section XXIV (Remedial Action Costs), provided that Defendant is not obligated under this
section to reimburse Ecology for costs incurred for work inconsistent with or beyond the scope of
this Decree.

Except where necessary to abate an emergency situation, Defendant shall not perform any
remedial actions at the Site outside those remedial actions required by this Decree, unless Ecology
concurs, in writing, with such additional remedial actions pursuant to Section XVI (Amendment
of Decree).

XXV. PERIODIC REVIEW

As remedial action, including groundwater monitoring, continues at the Site, the Parties
agree to review the progress of remedial action at the Site, and to réview the data accumulated as a
result of monitoring the Site as often as is necessary and appropriate under the circumstances.
At least every five (5) years after the initiation of cleanup action at the Site the Parties shall meet
to discuss the status of the Site and the need, if any, for further remedial action at the Site. At least
ninety (90) daYs prior to each periodic review, Defendant shall submit information to Ecology
that docﬁments whether human health and the environment are being protected based on the
factors set forth in WAC 173-340-420(4). Ecology reserves the right to require further remedial
action at the Site under appropriate circumstances. This provision shall remain in effect for the
duration of this Decree.

XXVI. PUBLIC PARTICIPATION

A Public Participation Plan is required for this Site, and is attached hereto as Exhibit E.
Ecology developed the Public Participation Plan in conjunction with the Defendant. Ecology shall
maintain the responsibility for public participation at the Site. However, Defendant shall

cooperate with Ecology, and shall:
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A. If agreed tb by Ecology, develop appropriate mailing list, prepare drafts of public
notices and fact sheets at important stages of the remedial action, such as the submission of work
plans, remedial investigation/feasibility study reports, cleanup action plans, and engineering
design reports. As appropriate, Ecology will edit, finalize, and distribute such fact sheets and
prepare and distribute public notices of Ecology’s presentations and meetings.

B. Notify Ecology’s project coordinator prior to the preparation of all press releases
and fact sheets, and before major meetings with the interested public and local governments.
Likewise, Ecology shall notify Defendant prior to the issuance of all press releases and fact sheets
and before major meetings with the interested public and local governments. For all press
releases, fact sheets, meetings, and other outreach efforts by Defendant that do not receive prior
Ecology approval, Defendant shall clearly indicate to its audience that the press release, fact sheet,
meeting, or other outreach effort was not sponsored or endorsed by Ecology.

C. When requested by Ecology, participate in public presentations on the progress of
the remedial action at the Site. Participation may be through attendance at public meetings to
assist in answering questions, or as a presenter.

D. When requested by Ecology, arrange and/or continue information repositories at

the following locations:

1. Yakima Valley Libraries—Sunnyside Branch
621 Grant
Sunnyside, WA 98944
2. Ecology’s Central Regional Office
15 West Yakima Avenue, Suite 200
Yakima, WA 98902-3452

At a minimum, copies of all public notices, fact sheets, and documents relating to public comment
periods shall be promptly placed in these repositories. A copy of all documents related to this Site

shall be maintained in the repository at Ecology’s Central Regional Office in Yakima,

Washington.
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XXVII. DURATION OF DECREE

The remedial program required pursuant to this Decree shall be maintained and continued
until Defendant has received written notification form Ecology that the requirements of this
Decree have been satisfactorily completed. This Decree shall remain in effect until dismissed by
the Court. When dismissed, Section XIX (Covenant Not to Sue) and Section XX (Contribution
Protection) shall survive.

XXVIII. CLAIMS AGAINST THE STATE

Defendant hereby agrees that it will not seek to recover any costs accrued in implementing
the remedial. action required by this Decree from the State of Washington or any of its agencies.
Without limiting the foregoing, while the Defendant may apply for funding from the State Toxics
Control Account or any local Toxics Control Account; however, if funding is denied or limited the
Defendant will make no claim against the State Toxics Control Account or any local Toxics
Control Account for any costs incurred in implementing this Decree. Except as provided above,
however, Defendant expressly reserves the right to seek to recover any costs incurred in
implementing this Dec;ee from any other PLP. This Section does not limit or address funding that
may be provided under WAC 173-322 or 173-340.

XXIX. EFFECTIVE DATE

This Deeree is effective upon the date that title to the Property vests in Defendant,
following the entry of this Decree by the Court. If Defendant does not purchase the Property by
December 31, 2012, this Decree shall be null and void, and Defendant will be under no obligation
to perform the work required by this Decree.

XXX. WITHDRAWAL OF CONSENT

If the Court withholds or withdraws its consent to this Decree, it shall be null and void at

fhe option of any Party and the accompanying Complaint shall be dismissed without costs and

without prejudice. In such an event, no Party shall be bound by the requirements of this Decree.
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STATE OF WASHINGTON
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EXHIBIT B

Legal Description of the Property




U S CEXHIBITB
SR SRR LEGAL DESCRIPTION OF THE PROPERTY

- -‘That portlon of the Northwest % of the Northwest % of Sectlon 36, Townshrp 10 North Range R
22, E W M Yaklma County Washlngton more partlcularly descrlbed as follows: ' B

o ,'thenceNorth89°4528" East ad1stanceof16 50feettotheTRUEPOINTOF _j';:;'i; L

- “BEGINNING;. o
e thence North OO°14 32" West parallel to the West lme of said Sectlon 36 a dlstance ”_ T
o -of72 43 feet; S

» Aof138 59 feet to a point. ofcurvature N Gl

©. - thence along a curve to the right havmg a radlus of 100 feet and a central angle of- SRY o

©-790°14'32" and.whose chord bears North: 44°52 44" East, 141.72 feet in length toa R
point of tangency, L E PR

'»556 02 feet; .
thence South.00° East a dlstance of 3 11. 50 feet __________
~ thence South 90° West, a distance of 668. 63 feet to the: TRUE POINT OF
.- BEGINNING. @ - -
“EXCEPT that portion conveyed to. C1ty of Sunnys1de by Specxal Warranty Deed

Lo recorded June 8, 2007 under Audltors Flle No 75661 16
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EXHIBIT C

Cleanup Action Plan




FINAL CLEANUP ACTION PLAN
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- 1.0 INTRODUCTION

This report presents the Washmgton State Department of Ecology s proposed cleanup action for

the Cream Wine site (Site) (Facility Site # 46552166), located at 111 East Lincoln Avenue,
Sunnyside, in Yakima County, Washington (Figure 1). This Cleanup Action Plan (CAP)is -

' required s part of the Site cleanup process under the Model Toxics Control Act (MTCA), Ch.

70.105D Revised Code of Washington (RCW), implemented by the Washington State

" Department of Ecology (Ecology). The cleanup action decision is based on the Focused Site

. Assessment Report (FSA) and other relevant documents in the admrnlstratrve record (see section

1.3). :

_This CAP outline's the following'

* The history of operations, ownershlp, and activities at the S1te

= The nature and extent of contamination;

* Cleanup levels for the Site that are protective of human health and the envrronment
= The selected remedial action for the Site; and :

» . Compliance monitoring and institutional controls, as required.

1.1 . DECLARATION.

Ecology has selected this remedy because it will be protective of human health and the
environment. Furthermore, the selected remedy is consistent with the preference of the State of
Washington as stated in RCW 70.105D.030(1)(b) for permanent solutions.

1.2 APPLICABILITY .

Cleanup levels speciﬁed in this cleanup action plan are applicable only to the Cream Wine Site.
They were developed as a part of an overall remediation process under Ecology oversight using’
the authority of MTCA, and should not be considered as setting precedents for other sites..

1.3 ADMINISTRATIVE RECORD

'The documents used to make the decisions discussed in this cleanup action plan are on file in the:
administrative record for the Site. Major documents are listed in the reference section. The:
entire administrative récord for the Site is available for public review by appointment at
Ecology’s Central Regional Office, located at 15 West Yakima Avenue, Suite 200, Yakima; WA
- 98902-3452. Results from applicable studies and reports are summarized to provide background
information pertinent to the CAP. These studies and reports include: :

= Environmental Site Assessment, Blue Mountain Environmental Consulting, Inc., 2006 v
n  Phase I Environmental Site Investigation and Retro Underground Storage Tanks (USTs)
Site Closure, Blue Mountain Environmental Consulting, Inc., 2007 '

= Final Alternate Source Evaluation, Kennedy/Jenks Consultants 2008
= Revised Aquifer Evaluation for Production Well Use, Kennedy/Jenks Consultants 2008
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Summary of Shallow Soil and Groundwater Investigation, Kennedy/Jenks Consultants

2008
Completron of Cleanup at Former Apex Wlnery Site AdJacent to Trme Oil Property,
Kennedy/Jenks Consultants 2009

~ Report of Independent Actions Facility ID #465521 16, Kennedy/]enks Consultants 2010

Phase I Environmental Site Assessment, Maul Foster & Alongi 2011
Focused Site Assessment Report, Maul Foster & Alongi 2012 (mc udes a Terrestrial

: Ecologlcal Evaluation [TEE] as Appendrx H)

In addition to the Site studies llsted above, a 51gn1ﬁcant volume of applicable work has been
completed on the Valley View Market (VVM) site to the west of the Site. Studies and reports
completed for the VVM site include:

1.4

Environmental Site Assessment, Alisto Engmeermg Group 1997
Remedial Investigation/Feasibility Study Report, Maxim Technologies, Inc. 1991

-Corrective Action Plan and January. 2000 Groundwater Monitoring Report, Trme oil

Company 2000
Monitoring Well Installation Report Time Oil Company and Brown and Caldwell 2000

- Bioslurping System Installation Report, Brown and Caldwell 2000

Remedial Investigation Report, Sound Environmental Strategies Corporation 2009
In Situ Chemical Oxidation Work Plan, Sound Envrronmental Strategres Corporation

- 2010

Simulation of well capture and advective transport with the operation of the on-site |
remediation system memorandum, SoundEarth Strategies, Inc. 2011
Quarterly Groundwater Monitoring Reports, SoundEarth Strategies, Inc. 2010

CLEANUP PROCESS

Cleanup conducted under the MTCA process requires the preparation of specific documents
either by the Potentially Liable Person (PLP) or by Ecology. These procedural tasks and
resulting documents, along with the MTCA section that requires their completion, are listed
below with a brief description of each task.

Remedial Investigation and Feasibility Study — Washington Administrative Code (WAC)
173-340-350

The RI/FS documents the mvestlgatrons and evaluations conducted at the Site from the
discovery phase to the RI/FS document. The RI collects and presents information on the
nature and extent of contamination, and the risks posed by the contamination. The FS
presents and evaluates Site cleanup alternatives and proposes a preferred cleanup
alternative. The document is prepared by the PLP, approved by Ecology, and undergoes
public comment. The FSA meets the RI/FS requirements for this Site.

Cleanup Action Plan - WAC 173-340-380 _

The CAP sets cleanup levels and standards for the Site, and selected the cleanup actions
intended to achieve the cleanuplevels. The document is prepared by Ecology, and
undergoes public comment.

Engineering Design Report Construction Plans and Specrﬁcatlons WAC 173-340-400-
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The report outlines details of the selected cleanup action, including any engineered
systems and design components from the CAP. These may include construction plans
and specifications with technical drawmgs The document is prepared by the PLP and
approved by Ecology. Public comment is optional.
- Operation and Maintenance Plan(s) - WAC 173-340-400
These plans summarize the requirements for inspection and maintenance of cleanup
~ . actions:. They include any acfions required to operate and maintain equipment, structures,
or other remed1a1 systems. The document is prepared’ by the PLP and approved by
Ecology.
= Cleanup Action Report WAC 173- 340 400
The Cleanup Action Report is completed following implementation of the cleanup action,
and provides details on the cleanup activities along with documentation of adherence to
~or variance from the CAP. The document is prepared by the PLP and approved by
Ecology. .
* Compliance Momtorlng Plan - WAC 173-340-410
- Compliance Monitoring Plans provide details on the completion of momtormg activities
required to ensure the cleanup action is performmg as intended. Itis prepared by the PLP
k and. approved by Ecology

2.0 SITE BACKGROUND
2.1 . SITE HISTORY -

* The Site is currently vacant. The approximately 33,000 square feet main building existing on-site .
was originally constructed for a milk plant by the Morning Milk Company, which owned the -
property and operated the facility from approximately 1942 to 1946. Carnation acquired the
property and owned and operated the facility from approximately 1946 to 1986. The Port of
Sunnyside bought the property in 1986 and leased the facility to a winery in 1988, then sold it to
the Seitz family in 1990. In-1992, the property was bought by Washington Hills Cellars (WHC)
and used as a winery. Federal Agricultural Mortgage Corporation foreclosed on the property in
2007 because WHC was unable to make loan payments Cream Wme leased the property for

- operation of a winery in 2007 and vacated it in 2010.

Groundwater at the Cream ‘Wine Srte was impacted by a release from an underground storage

~ tank (UST) at the Valley View Market (VVM) site to the west of the Site at 107 West Lincoln
Avenue, Sunnyside, Washington. In 1996, Time Oil Company discovered petroleum

“hydrocarbon contamination on the VVM site during installation of cathodic protection on the
UST system. Time Oil Company initiated a remedial mvestlgatlon on the VVM site and
discovered that the release resulted in migration of petroleum hydrocarbons onto the Cream _
Wine Site. Time Oil Company has conducted remedial actions, including air sparging, soil vapor
extraction, and in situ chemical oxidation, and greatly reduced the petroleum impacts to. '
‘groundwater (and associated impacts form the fuel additive methy! tert-butyl ether [MTBE]).

" Based-on these efforts, the cohtaminant concentration trends indicate that cleanup standards will

be achieved in the near future. However, during investigations conducted for the petroleum

- cleanup, another contaminant of concern, tetrachloroethene (PCE), was detected in groundwater
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on the Cream Wine Site at concentrations above state cleanup standards. Studies indicate that the -
PCE was not released from the fueling station, but is attributable to an off-Site source.

A number of recognized environmental conditions (RECs) were identified on the Site during the -
Phase I Environmental Site Assessment (MFA, 2011). These features were investigated during
the focused site assessment and the only contamination found in association with these on-Site
RECs was a lead exceedance in one soil sample collected adjacent to the former chemical
storage building. Based on previous investigations, the source of the lead contamination in soil is
likely a surface release from former site operatxons There are no continuing sources of
~hazardous- substance releases at the Site.

22 SITE INVESTIGATIONS

Multiple investigations and remedial actions have been completed on the VVM site since 1997.
Many of these investigations include information for the Cream Wine Site as it pertains to the
cleanup of the petroleum hydrocarbon plume from the VVM site. In approximately 2005, PCE
was detected in groundwater at the Site during a sampling event associated with the remedial
system operation for the VVM site. Since that initial detection of PCE, additional investigation
has been conducted at the Site to further characterize the nature and extent of PCE impacts in
groundwater as well as to investigate the potential for environmental impacts associated with the-
RECs identified in the Phase I Environmental Site Assessment (MFA, 201 1) The previous study
ﬁndmgs are integrated into the FSA and thlS report

2.3 PrysICAL SITE CHARACTERISTICS
2.3.1 SITE LOCATION

The Site is located at 111 East Lincoln Avenue, Sunnyside, Washington, and is zoned heavy
industrial. The Site comprises approximately 4.67 acres and is located in section 36, township 10
north, and range 22 east of the Willamette Meridian, on tax lots 221036-22006 (see Figure 1).

The Site is bordered by Lincoln Avenue and residential areas to the north; industrial
development to the south; First Street, a residential area, and Valley View Market (VVM) to the
west; and a commercial development to the east (Ken’s Auto Wash & Quick Lube). The VVM
property once included a laundry and dry cleaner that, based on Polk directory records, operated
between 1968 and 1990.

For the Site’s current features, see Figure 2. The Site has three structures:

e The winery/main building covers approximately 33,000 square feet. It is composed of
many rooms, including processing rooms, storage room, cold rooms, boiler room, office
rooms, rest rooms, a warehouse area,-and a product testing laboratory. The building
structure consists of various materials,-including wood, metal, brick, and concrete block.

e The former chemical storage building covers approximately 200 square feet. It has a
concrete floor and is constructed of concrete blocks. :
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e The remediation building covers approxrmately 200 square feet and houses the VVM
groundwater remedlatlon system.

2. 3 2 TOPOGRAPHY AND CLIMATE

‘ The Slte is located in the Lower Yakima Valley at the toe of Harrlson Hill and is nearly ﬂat
topographically. The climate in the Yakima Valley is typlﬁed by hot and dry summers and cool
and moist winters. The mean annual temperature is 48 to 54 degrees Fahrenheit and the mean
annual precipitation is 6 to 12 inches (USDA 2012)

2. 3 3 GEOLOGY AND HYDROGEOLOGY R

~ The Slte is _located on late Pliocene lacustrine deposits composed of interbedded: silt and fine-

. grain sands deposited by the Missoula Floods (Maxim, 1999). The lacustrine deposits may be up
to 90 feet thick; they overlie coarse-grained fluvial deposits from former channels of the
Columbia River. These fluvial deposits compose the Snipes Mountain Conglomerate and may
range in thickness from 90 up to 450 feet (Maxim, 1999). Unconsolidated deposits in the area

~ may be up to 2,000 feet thick and are underlain by the Wanapum Basalt, which is part of the

Columbia River Basalt Group (SES, 2009). In the Sunnyside area, unconsohdated deposits are

typically up to 400 feet thick (SES, 2009). Multiple aquifers are present in both the .

unconsohdated deposrts and the basalts (SES, 2009)

Soil bormg observations indicate that most of the Site is underlain by 10.to 15 feet of silt
overlying an approximately 20- to 35-foot-thick deposit of interbedded silty sand and sandy silt,
- which most likely represent the lacustrine deposits discussed above. A dense silt and clay unit
underlies the silty sand and sandy silt, generally at a depth of 40 feet below ground surface (bgs).

The silty sand and sandy silt deposits make up an unconsolidated, shallow aquifer that has been
observed to be hydraulically disconnected from deeper groundwater present beneath the Site
(Kennedy/Jenks, 2008). Groundwater was typically encountered between 11.5 and 22 feet bgs,
and the average groundwater flow direction historically observed at the Site is toward the
southeast (SES, 2011). The underlying silt and clay unit was characterized as unsaturated and
likely acts as a fully confining unit, based on the observed absence of moisture and the hydraulic
discontinuity between the shallow and deep groundwater units 1dent1f1ed by prev1ous
mvestlgatrons (Kennedy/Jenks 2008)

3.0 REMED[AL INVESTIGATION

A remedial investigation was performed to assess the nature and extent of contamination in soil
" and groundwater, as described in the FSA.
31 Som oo -

The only indieator_hazardous substance"identiﬁed in soil is ‘lead, which is limited to one
exceedance. in shallow soil at GP08 (1.0 bgs) (see Figure 2). Lead contamination is vertically
~bounded at GPO8 at 5 feet bgs. Petroleum hydrocarbons were also. detected in this sample, but at
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conceritrations below screening levels. Lead was detected in multlple other locatlons across the
Site, but at.concentrations well below screening levels. Acetone was detected at the Site in one
sample collected from the stormwater swale at the eastern edge of the Site, but at a concentration
below screening levels. Therefore, lead is the only indicator hazardous substance in soil at the
Site and lead impacts are restricted to shallow soil in the area adjacent to the former chemical
-storage building.

3.2 GROUNDWATER

The only indicator hazardous substance identified in groundwater is PCE. Stable isotope data
‘indicate that a single source is responsible for the PCE contamination, and the presence of PCE
upgradient of the Site and downgradient of a former dry cleaner suggests that the source likely
originated upgradient. Historical data indicate that there is a strong declining trend in PCE
concentrations, and PCE has not been detected in groundwater downgradient of the Site. Given
the estimated plume travel times and the rate of decline in concentrations, and based on the
extent of current PCE detections, PCE concentrations in groundwater downgradient of the Site
are not expected to exceed cleanup levels at any time in the future. Figure 3 shows PCE samplmg
results from the FSA.

Petroleum hydrocarbons, toluene, chloroform, and MTBE were also detected in groundwater at
the Site. MTBE was detected at a concentration above screening levels in one well (RW09), a
recovery well associated with the Time Oil Company remediation system; all other constituents
were detected at concentrations below screening levels. Although MTBE was detected above
screening levels, MTBE is a known groundwater contaminant associated with the UST release at
the VVM site and is being actively remediated by Time Oil Company. In addition, MTBE was
only detected in approximately 6 percent of the groundwater samples collected on-site during the
FSA investigation. MTBE is not considered an indicator hazardous substance for the Site given
the low frequency of detection, the fact that it originates from an off-site source (there are no
known or suspected sources of MTBE on-site), and since off-Site remediation activities are
addressing MTBE. Therefore, no remediation is required for MTBE at the Site.

3.3 Risks TO HUMAN HEALTH AND THE ENVIRONMENT

The Site is zoned heavy industrial and is surrounded by a mix of industrial, commercial, and
-residential properties. It is anticipated that the Site will be redeveloped for industrial or-
commercial use. :

Exposures to human populations could occur through contact with contaminated surface soil,
dust entrained in air, or ingestion of contaminated groundwater. The shallow aquifer is not
currently used and is not likely to be used in the future due to current zoning regulations (SES,
2009) and considering the presence of the deeper aquifer, from which existing production wells
draw water. In addition, future construction activities for the proposed development will not
include excavation to depths approaching the groundwater table. Production wells exist at the
Site, but they draw water from a deeper aquifer that has been shown to be hydraulically
segregated from the shallow aquifer containing the PCE plume. Therefore, the ingestion and -
direct contact pathways for groundwater are currently incomplete and are reasonably likely to
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remain 1ncomplete in the future. It is highly unlikely that any dr1nk1ng water supplies have been
impacted; however, since the shallow aquifer is a potential drinking water source, exposure due
to 1ngest10n of contaminated .water is included as a. potential risk. Since PCE contamination is not -
present in shallow groundwater. (i.e., PCE was not detected at the water table but was detected in
the deeper groundwater samples collected within the shallow aquifer) and PCE has not been
detected beneath any occupied existing buildings or sites for planned buildings, vapor intrusion
does not currently pose a threat and the groundwater- volatrlrzatron to-indoor pathway is .
incomplete. o a

There are no surface water bodies on or adjacent to the Site. Therefore, the groundwater to
surface water pathway is incomplete. , o ’ ; o

The leaching to groundwater pathway for soil is incomplete. Empirical evidence indicates that
soil impacts are not causing unacceptable groundwater concentrations and the soil-to-drinking-
water pathway was deemed incomplete, based on the current and likely future uses of shallow
groundwater and the hydraulrc segregatron of shallow groundwater from the deep aqurfer

Exposure to environmental receptors is limited. There is substantial on-site human disturbance
and development, and no important resources for wildlife. The surrounding area consists of
industrial and residential properties unlikely to provide quality ecological habitat. Given low
habitat quality, ecological exposure to soil at the Site is expected to be insignificant. -

4.0 CLEANUP STANDARDS

MTCA requires the establishment of cleanup standards for individual sites. The two-primary -
components of cleanup standards are cleanup levels and points of compliance. Cleanup levels
determine the concentration at which a substance does not threaten human health or the
~environment. All environmental media that exceeds a cleanup level is.addressed through a
remedy that prevents exposure. Points of compllance represent the locations on the site where
cleanup levels must be met. : '

4.1 OV_ERVIEW
The process for establi'shing cleanup levels involves the following:

] Determrmng which method to use;

* Developing cleanup levels for individual contammants in each media;

= Determining which contaminants contribute to the majority of the. overall risk in each media
(indicator hazardous substance); and

L AdJustmg the cleanup levels downward based on total site risk.

- The MTCA Cleanup Regulatlon provides three opt10ns for establrshmg cleanup levels Methods _

A,B,and C.

= Method A may be used to establish cleanup levels at routme sites or srtes with relatrvely few -
hazardous substances. :
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»  Method B is the standard method for estabhshmg cleanup levels and may be used to establish
“cleanup levels at any site.
= Method C is a conditional method used when a cleanup level under Method A or B is
~ technically impossible to achieve or may cause significantly greater environmental harm.
Method.: C also may be applied to qualifying industrial properties. :

The MTCA administrative rules define the factors used to detérmine whether a substance should
be retained as an indicator for the Site. When defining cleanup levels at a site contaminated with
several hazardous substances, Ecology may eliminate from consideration those contaminants that
contribute a small percentage of the overall threat to human health and the environment. WAC
173-340- 703(2) prov1des that a substance may be ellmmated from further con51dera‘uon based

01’11

= The toxicological characteristics of the substance which govern its ability to adversely affect

~ human health or the environment relative to the concentration of the substance;

» . The chemical and physical characteristics of the substance Wthh govern its tendency to
persist in the environment;

» The chemical and physical characteristics of the substance Wthh govern its tendency to
move into and through the environment; a

= The natural background concentration of the substance;

= The thoroughness of testing for the substance;

= The frequency of detection; and

» The degradation by-products of the substance.

MTCA also considers the limits of analytlcal chemistry. If the pract1cal quantltatlon limit of a
substance is greater than the risk-based cleanup level, then the cleanup level can be set equal to
that limit. :

MTCA requires-that the total rlsk from all contammated media not exceed certain levels. The
total site cancer risk shall not exceed 1x107, and the hazard index (calculated for chemicals with
similar non-carcinogenic toxicity endpomts) shall not exceed 1. After the cleanup level for each
media is developed, the risks from each chemical and media are summed. If the total site cancer
risk and/or hazard index exceeds the levels listed above, then the cleanup levels are adjusted
downward until cancer risk is less than 1x10 and the hazard index is less than or equal to 1 for
each endpoint. MTCA does not specify how the risks can be adjusted, as long as the individual
cleanup level standard for each chemical is not violated.

4.2 TERRESTRIAL ECOLOGICAL EVALUATION

WAC 173-340-7490 requires that sites perform a terrestrial ecological evaluation (TEE) to
_determine the potential effects of soil contamination on ecological receptors. Sites may be
removed from further ecological consideration by either documenting an exclusion using the
criteria set forth in WAC 173-340-7491 or conducting a simplified TEE procedure as set forth in
WAC 173-340-7492. The simplified TEE provides an evaluation process that may be used to
identify sites which do not have a substantial potential for posing a threat of significant adverse
effects to terrestrial ecological receptors, and thus may be removed from further ecological
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consideration during the remedial investigation and cleanup process.  The-simplified TEE
‘exposure analysis procedure set forth under WAC 173-340-749(2)(a)(ii) and in MTCA Table
749-1 was completed as part of the FSA. The simplified TEE results indicate that the Site does
not pose a substantial threat to potential ecological receptors and no further ecological evaluation
is necessary. Therefore, environmental exposure pathways are deemed 1ncomplete and cleanup
levels were not established for ecologlcal receptors. -

4.3 SITE CLEANUP LEVELS ) - o :
The FSA and previous investigations documented the presence of contamination in soil and
groundwater at the Site. Cleanup levels will be developed for both of these media.

Because the Site has relatively few hazardous substances, limited exposure pathways, and was

removed for further ecological consideration based on the results of the simplified terrestrial -

ecological evaluation, it is considered a “routine cleanup action™. ‘Therefore, Method A applies.

Although the Site qualifies as-an “industrial property” as defined in WAC 173-340-200, the
proposed redevelopment is for commercial or industrial use. Therefore, the Method A,

~ unrestricted land use values are appropriate for soil and groundwater.

Groundwater cleanup level development is'shown in Table 1. If a state or federal drinking water
standard exists for a contaminant, that standard is compared to MTCA risk-based criteria to
determine if it is protective. ‘If it is not protective, it'is adjusted to a hazard quotient of 1 or
cancer risk of 1x10. If no state or federal standard exists, then MTCA Method A criteria are
applied. - ' '

Soil cleanup level development is shown in Table 2. Standards are evaluated for any state or
federal laws and Method A values. The lowest of these standards is set as the preliminary
cleanup level, unless that number is below background. As stated earlier, the Site was removed °
from terrestrial ecological evaluation;' therefore, ecological standards do not apply.

4.4 POINT OF COMPLIANCE

The MTCA Cleanup Regulation defines the point of compliance as the point or pomts where
cleanup levels shall be attained. Once cleanup levels are met at the point of compliance, the Site
is no longer considered a threat to humian health or the environment.

'WAC 173-340- -740(6) gives the point of compliance requirenﬂent's for soil. The standard point of
compliance for direct contact is soil within 15 feet of the ground surface throughout the eritire
site. This standard point of compllance is applied to 5011 on the Sxte Y

. The pomt of compllance for groundwater is deﬁned in WAC 173-340-720(8). Groundwater
points of compliance are established for the entire Site from the top of the saturated zone to the
lowest potentially-affected portion of the aquifer. Alternatively, a conditional point of
compliance may be set if it can be demonstrated that it-is not practicable to meet cleanup levels
throughout the site within a reasonable restoration time frame. This conditional point of

- compliance will be as close as practicable to the source, not to exceed the property boundary. A
conditional point of compliance for groundwater is not proposed at this time. -

\
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5.0 CLEANUP ACTION SELECTION
5.1 REMEDIAL ACTION OBJECTIVES

The remedial action objectives describe the actions necessary to protect human health and the
environment through eliminating, reducing, or otherwise controlling risks posed through each
~ exposure pathway ‘and migration route. Theése objectives are developed by evaluating the
characteristics of the contaminated media, the characteristics of the hazardous substances
present, migration and exposure pathways, and potential receptor points.

Soil has been contaminated with lead as a result of past activities at the Site. Groundwater at the
~Site has been contaminated with PCE as a result of off-Site, upgradient sources. Potentially
complete exposure pathways for lead in soil include dermal contact or inhalation of dust.

- Ingestion isa potentially complete exposure pathway for PCE in groundwater. Potential soil
receptors include on-site workers, trespassers, residents of nearby neighborhoods, passersby, and
nearby off-site workers. Based on the current and reasonably anticipated future use of shallow
groundwater, no groundwater receptors were identified; however, on-site workers and residents

“of nearby neighborhoods may be potential receptors if groundwater use changes in the future.

The following remedial action objectives are intended to address the significant potential
exposure pathways:

» Prevent or minimize d1rect contact or mgestlon of contaminated soil by humans or
ecological receptors; and :

=  Prevent or minimize ingestion of contaminated oroundwater by humans or ecological
receptors. :

5.2 CLEANUP ACTION ALTERNATIVES (

Cleanup alternatives are evaluated as part of the Site FSA. The feasibility study included the
evaluation of two options for soil and groundwater cleanup. The alternatives were scored and
ranked using relevant criteria as described in WAC 173-340-360. Each of the considered
alternatives includes a combination of one or more of the following remedial actions:

= Soil removal

=  Monitored natural attenuation
= In situ groundwater treatment
*  Groundwater monitoring

These remedial action options were combined to develop two alternatives, each intended to
address all contaminated media at the Site. The following alternatives were developed based on

the alternatives proposed in the FSA. Both Alternatives 1 and 2 include the same ploposed
remedy for lead- contammated soil.

52.1 ALTERNATIVE l: IN SITU TREATMENT AND SOIL REMOVAL

10
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. This alternatrve represents one of two optlons for groundwater remedratlon Alternative l
mcludes the following actions: :

¢ Soil Removal

ko)

Excavate soil with lead concentrations exceeding the cleanup level characterrze

“and dispose of the soil off-site at a permitted disposal facility. The initial area of

e InSitu

excavation will be determined based on field screening results; the final -
excavation area will be determined by conﬁrma‘uon samplmg of excavatlon
sidewalls and floor. E - v
Backfill excavation area with clean, imported fill to exrstmg ground surface
elevation and compact to a minimum of 92 percent based on the Modrﬁed
Proctor Test (ASTM, 2012).

Treatment : :

Obtain an underground anCCthU control permrt for in situ chemical oxidation and
conduct a pilot study to determine the effectiveness of this remedy. The: pllot
study will be conducted in the monitoring well that has exhibited the highest PCE
concentrations on the Site (MW17) and will include two rounds of groundwater
monitoring (one pre-injection and one post-injection) for VOC analysis at the
pilot study well (MW 17) and one down-gradient monitoring well (MW20).

If the pilot study results are favorable, conduct treatment injections in the eight
monitoring wells exhibiting PCE cleanup level exceedances (wells RW02 through
RWO05, MW08, MW11, MW15, and MW17). Injection treatment at monitoring =

- well MW17 will require permission to access the public right-of-way. If the in -

situ treatments are effective, cleanup levels may be achieved within 1 to 2 years.
Conduct quarterly monitoring and VOC analysis at four existing on-site
monitoring wells (MW13, MW17, MW19, and MW?20; see Figure 2) for at least

- one year, followed by periodic monitoring if necessary. The objectives of the

groundwater monitoring are: (1) confirm effectiveness of the in situ.chemical

-oxidation treatment; (2) collect the necessary data for making a determination of

No Further Action, based on compliance with cleanup levels; and (3) confirm that -

PCE-impacted groundwater is not mi gratmg past the POC or down- gradlent of the

Site property boundary

. 522 ALTERNATIVE 2: 'MON_ITORED NATURAL ATTENUATION AND SOIL REMOVAL .. -

Alternative 2 includes the same approach for remediation of lead-contaminated soil as
Alternative 1. Groundwater contamination will be addressed through monitored natural
attenuation. Data indicate that concentrations of PCE in groundwater are declining through
natural processes and are likely to continue to decrease to below cleanup levels in a reasonable
timeframe. If historical trends continue, cleanup levels may be achieved within § years. The
- remedial action for groundwater in this alternative would be to conduct analysis of groundwater
through sampling of four existing on-site monitoring wells on a regular basis to track future
_trends until PCE concentrations achieve cleanup Ievels : ~

53 REGULATORY'REQUIREMENTS.
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The MTCA Cleanup Regulation sets forth the minimum requirements and procedures for
selecting a cleanup action. A cleanup action must meet each of the minimiiffi requirements
specified in WAC 173-340-360(2), including certain threshold and other requirements. - This
section outlines these cleanup action requirements and procedures as set forth in the regulation. .
Section 5.4 provides an evaluation of the cleanup alternatives with respect to these criteria. '

5.3.1 THRESHOLD REQUIREMENTS
WAC 173-340-360(2)(a) requires that the cleanup action shall:

»  Protect human health and the environment;

*  Comply with cleanup standards (see Section 5.0);

* Comply with applicable state and federal laws (see Section 5.3.5); and
= Provide for compliance monitoring. '

5.3.2 OTHER REQUIREMENTS
In addition, WAC 173-340-360(2)(b) states that the cleanup action shall:

= Use permanent solutions to the maximum extent practicable;
» Provide for a reasonable restoration time frame; and
» Consider public concerns

WAC 173-340-360(3) describes the specific requirements and procedures for determining
whether a cleanup action uses permanent solutions to the maximum extent practicable. A
permanent solution is defined as one where cleanup levels can be met without further action
being required at the Site other than the disposal of residue from the treatment of hazardous
substances. To determine whether a cleanup action uses permanent solutions to the maximum

' extent practicable, a disproportionate cost analysis is conducted. This analysis compares the

costs and benefits of the cleanup action alternatives and involves the consideration of several
factors, including:

»  Protectiveness;

* Permanent reduction of toxicity, mobility and volume;
*  Cost; ' :

» Long-term effectiveness;

*  Short-term risk;

» Implementability; and.

* Consideration of public concerns.

The comparison of benefits and costs may be quan‘ﬁfative, but will often be qualitative and
require the use of best professional judgment.

WAC 173-340-360(4) describes the specific requirements and procedures for determining
whether a cleanup action provides for a reasonable restoration time frame.

12
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5.3.3 GROUNDWATER CLEANUP ACTION REQUIREMENTS

" At sites Wlth contaminated groundwater WAC 173- 340 360(2)(c) requires that the cleanup
action meet certain additional requirements. Permanent cleanup actions shall be used when
possible, and if a non-permanent action must be used, the regulatlon requires that the following
two requirements be met: . :

1) Treatment or removal of the source of the release shall be conducted for liquid
wastes, areas of high contamination, areas of highly mobile contaminants, or
substances that cannot be reliably contained; and ‘ o

2) Groundwater containment (such as barriers) or control (such as pumpmg) shall be
1mplemented to the maximum extent practrcable

534 CLEANUP ACTION EXPECTATIONS

WAC 173-340-370 sets forth the following expectations for the development of cleanup action
alternatives and the selection of cleanup actions. These expectations represent the types of
- cleanup actions Ecology considers likely results of the remedy selection process; however,
Ecology recognizes that there may be some 51tes where cleanup actions conforrming to these -
expectations are not appropriate. :
» Treatment technologies will be emphasized at sites with liquid wastes; areas with
- high concentrations of hazardous substances, or with highly mobile and/or highly
treatable contaminants;
= To minimize the need for long-term management of contammated materials,
hazardous substances will be destroyed, detoxified, and/or removed to concentrations
below cleanup levels throughout sites with small volumes of hazardous substances;
=. Engineering controls, such as containment, may need to be used at sites with large
volumes of materials with relatively low levels of hazardous substances where
. treatment is impracticable;
= To minimize the potential for migration of hazardous substances, active measures will
be taken to prevent prec1p1tatlon and runoff from com1ng into contact with
contaminated soil or waste materials;
» When hazardous substances remain on-site at concentrations which exceed cleanup
levels, they will be consolidated to the maximum extent practicable where needed to
- minimize the potential for direct contact and migration of hazardous substances;
* For sites adjacent to surface water, active measures will be taken to prevent/minimize
* releases to that water; dilution will not be the sole method for demonstrating
. compliance; o
= Natural attenuation of hazardous substances may be appropriate at 51tes where 1)
source control is conducted to the maximum extent practicable, 2) leaving
- contaminants on-site doesn’t pose an unacceptable risk, 3) there is evidence that
natural degradation is occurring and will contmue to occur, and 4) approprlate
monitoring is taking place; and S
2 Cleanup actions will not result in a sngnlﬁcantly greater overall threat to human health
and the env1ronment than other altematlves :

13
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-~

5.3. 5 APPLICABLE RELEVANT, AND APPROPRIATE, AND LocAL REQUIREMENTS

WAC 173-340-710(1) requires that all cleanup actions comply with.all applicable state and
federal law. It further states that the term “applicable state and federal laws” shall include
legally applicable requirements.and those requirements that the department determines “...are -
relevant and appropriate requirements.” This section discusses applicable state and federal law,

relevant and appropriate requirements, and local permitting requirements which were considered

and were of primary importance in selecting cleanup requirements. If other requirements are
identified at a later date, they will be applied to the cleanup actions at that time.

MTCA prov1des an exemption from the procedural requlrements of several state laws and from
any laws authorizing local government permits or approvals for remedial actions conducted
under a consent decree, order, or agreed order (RCW 70.105D.090). However, the substantive

" requirements of a required permit must be met. The procedural requ1rements of the following

state laws are exempted:

= Ch. 70.94 RCW, Washington Clean Air Act;

» Ch.70.95 RCW, Solid Waste Management, Reduction, and Recyclmg,
* Ch. 70.105 RCW, Hazardous Waste Management;

= Ch. 75.20 RCW, Construction Projects in State Waters;

= Ch. 90.48 RCW, Water Pollution Control; and

s Ch. 90.58 RCW, Shoreline Management Act of 1971.

WAC 173-340-710(4) sets forth the criteria that Ecology evaluates when determining whether
certain requirements are_relevant and appropriate for a cleanup action. Table 3 lists the state and
federal laws that contain the applicable or relevant and appropriate requirements that apply to the
cleanup action at the Site. Local laws, which may be more stringent than specified state and
federal laws, - will govern where applicable.

5.4  EVALUATION OF CLEANUP ACTION ALTERNATIVES

The requirements and criteria outlined in Section 5.3 are used to conduct a comparative
evaluation of alternatives one and two and to select a cleanup action from those alternatives.
Table 4 provides a summary of the ranking of the alternatives against the various criteria.

5.4.1 THRESHOLD REQUIREMENTS

5.4.1.1 Protection of Human Health and the Environment and Compliance with Cleanup
Standards : :

Alternatives 1 and 2 reduce or eliminate risk from contaminated soil and groundwater through a
combination of removal and monitored natural attenuation, or removal and chemical treatment.
These remedial actions will eliminate exposure pathways and protect human health and the
environment and will comply with cleanup standards.

14
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‘ 54 J 2 Complzance with State and Federal Laws

The selected cleanup levels are consistent with MTCA. Addltlonally, local, state and federal laws
related to environmental protection, health and safety, transportation, and disposal apply to each
proposed alternative. During remedial design, the selected altematlve will be des1gned to comply
- with applrcable relevant, and appropriate requirements.

5.4.1:3 Provision for Complzfance Monitoring,

There are three types of compliance momtormg which are: protectlon performance, and

" confirmational. Protection monitoring is designed to protect human health and the environment
during the construction and operation & maintenance phases of the cleanup action. Performance
. monitoring confirms that the cleanup action has met cleanup and/or performance standards.,
Confirmational monitoring confirms the long-term effectiveness of the cleanup action once
cleanup standards have been met or other performance standards have been attained. Both
cleanup alternatives require varymg levels of all three types of complrance monitoring and
therefore will meet thls provision. : :

5472 OTHER REQUIREMENTS
5.4.2.1 Use of Permanent Solutions to the Maximum Extent Practicable

A,’s!discussed previously, to determine whether a cleanup action uses permanent solutions to the
maximum extent practicable, the disproportionate cost analysis specified in the regulation is
used. The analysis compares the costs and benefits of the cleanup action alternatives and
.involves the consideration of several factors. The comparison of costs and benefits may be
quantitative, but will often be qualrtatlve and require the use of best’ professwnal Judgment

Costs are disproportionate to the be_neﬁts if the incremental costs of an alternative are
disproportionate to the incremental benefits of that alternative. Based on the analysis described
below, it has been determined that alternatives 1 and 2 have equal rankings for use of a .
permanent solution to the maximum extent practicable. Alternative 1 provides a hrgher degree
of protection, but the cost is almost twice that of Alternative 2. ‘ :

=  Protectiveness -

Protectiveness is a factor by which human health and the environment are protected by the
cleanup action, including the degree to which existing risks are reduced; time required to reduce
risk 4t the facility and attain cleanup standards; on-site and off-site risks resulting from
implementing the cleanup action alternative; and improvement of the overall environmental
quality. Both of the cleanup alternatives are protective. Alternative | has the highest degree of
protectiveness because it is expected to reduce groundwater PCE concentrations below cleanup
levels in a relatively short timeframe (1 to 2 years). Alternative 2 is less protective because a -
longer remediation timeframe is required to meet groundwater cleanup levels. The fate and
transport analysis included in the FSA indicates that PCE concentrations in groundwater are
expected to decline to below the cleanup level within 5 years 1f historical trends of natural

~ .
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attenuation continue. Groundwater exposure pathways are deemed incomplete for both human
‘and ecological receptors and PCE is not expected to migrate off—Slte at concentratlons above
cleanup levels.

= Permanent Reduction of Toxicity, Mobil{ty and Volume

Permanence is a factor by which the cleanup action alternative permanently reduces the toxicity,
mobility, or volume of hazardous substances. It takes into account the adequacy of the alternative
in destroying the hazardous substances, the reduction or elimination of hazardous substance
releases and sources of releases, the degree of irreversibility of the waste-treatment process, and
the characteristics and quantity of treatment residuals generated. Removal of soils is a permanent

. remedial action because it permanently eliminates the source of releases at the Site. Both

alternatives are equivalently permanent with respect to groundwater, as PCE is destroyed by
either natural or chemically-enhanced attenuation processes. Therefore, Alternatives 1 and 2 are
ranked equally for permanence. '

= Cleanup Costs

Costs-are approximated based on specific design assumptions for each alternative. Although the
~ costs provided by consultants are estimates based on design assumptions that might change, the
relative costs can be used for this evaluation. The estimated cost for Alternative 1 ($274,200 to
$338,300) is almost twice the cost for Alternative 2 ($176,700 to $182,300). For a detailed
description of the costs involved with each alternative, please refer to the FSA:

Alternatives 1 and 2 include anticipated costs for disposing a portion of lead-contaminated soil
above 100 mg/kg as hazardous waste. If this soil can be stabilized on-site, then costs can be
reduced through disposal at a less expensive landfill.

» - Long-Term Effectiveness

Long-term effectiveness includes the degree of certainty that the alternative will be successful;

“the reliability of the alternative for the expected duration of hazardous substances remaining on
site at concentrations that exceed cleanup levels; the magnitude of residual risk with the
alternative in place; and the effectiveness of controls required to manage treatment residues or
remaining wastes. Long-term effectiveness of Alternative 1 is considered slightly higher than
Alternative 2, since it has a greater likelihood of successfully decreasing PCE concentrations to
below cleanup levels over a shorter timeframe.-

» Short-Term Risk

Short-term risks to remediation workers, the public, and the environment are assessed under this

criterion. Generally, short-term risks are expected to be linearly related to the amount of material
handled, treated, and/or transported and disposed of (e.g., worker injury per cubic yard excavated
[equipment failure], public exposure per cubic yard-mile transported [highway accident]).

16
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This factor addresses the risk to human health and the.environment associated with the
alternative during construction and implementation, and the effectiveness of measures that will
be taken to manage such risks. Potential exposure via transport, handling, and excavation
required for both of the alternatives could lead to short-term risks. Alternative 2 requires less
handling of oxidizing chemicals and mobilization of heavy equipment for groundwater
treatment, and therefore involves lower short-term risks than Alternative 1.

®= Implementability

This factor addresses whether the alternative can be implemented and is technically possible. The
availability of necessary materials; regulatory requirements; scheduling; access for construction
- operations and monitoring; and integration with existing and neighboring site uses. must be
considered. The proposed alternatives are both well proven and have been employed at many
sites throughout the United States; both are readily implementable and rank equivalently.

* Consider Public Concerns

This factor includes considering concerns from individuals; community groups; and local
governments, tribes, federal and state agencies, and any other organization that may have an -
interest in or knowledge of the site and that may have a preferred alternative. Both alternatives
provide opportunity for members of the public to review and comment on plans. No major
concerns were'raised by the public during community meetmgs that occurred during the
mvestlgatlon process. :

5422 Provide a Reasonable. Restoration Time Frame

WAC 173-340-360(4) describes the specific requirements and procedures for determining
whether a cleanup action provides for a reasonable restoration time frame, as required under
subsection (2)(b)(ii). The factors that are used to determine whether a cleanup action provides a
reasonable restoration time frame are set forth in WAC 173-340- 360(4)(b) and:include:

. Potentlal risks posed by the site to human health & the environment;
= Practicability of achieving a shorter restoration time frame;
»  Current Site use and nearby resources that are or may be affected by the Site;
* Potential future use of the site and nearby resources that are or may be affected by the
_ Site; : : '
©  Avail ablhty of alternative water supphes;
» Likely effectiveness and reliability of institutional controls;
= Ability to control and monitor migration of hazardous substances;
= Toxicity of hazardous substances; and
= Natural processes that reduce contammant concentrations and are documented to
occur.

Both alternatives include 3011 removal to cleanup levels, Wthh prov1des ﬂex1b111ty for current

and future Site use, reduces risk, and does not require institutional controls for soil. Alternative
1 provides groundwater treatment and- -would potentially provide the shortest restoration time -
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frame (1 t02 years, 1f the treatment is effectlve) and Would help control the mlgratlon of
hazardous substances. Alternative 2 relies on natural attenuation; therefore, it is expected that
alternative 2 will provide a potentially longer restoration timeframe (less than 5 years, if
historical trends contmue) than Alternative 1.

5.4.3 GROUNDWATER CLEANUP ACTION REQUIREMENTS

Cleanup actions that address groundwater must meet the specific requirements described in
Section 5.3.3 in addition to those listed above. Both alternatives meet the requirement of a
permanent groundwater cleanup action required under WAC 173-340-360(2)(c). Alternative 1
includes active groundwater treatment. Alternative:2 meets the requirement through natural .
attenuation, which.is a form a treatment. Although the treatment will not actively be enhanced,
monitoring will provide evidence that treatment is occurring under natural processes.

54.4 CLEANUP ACTION EXPECTATIONS

Specific cleanup action expectations are outlined in WAC 173-340-370 and are described in-
Section 5.3.4. Alternatives 1 and 2 address these expectations in the following manner:

* Alternatives I and 2 include source control measures through the targeted removal of
accessible contaminated soils and groundwater treatment. Natural attenuation is an
effective groundwater treatment because leaving contaminants on-site will not pose
an unaeceptable risk, degradation has been demonstrated to occur at the Site, and
regular monitoring will be conducted. Soil removal and both groundwater treatment
options effectively remove or reduce the overall threat to human health and the
environment. These actions meets the following cleanup expectations:

o Treatment technologies will be emphasized at sites with liquid wastes, areas
with high concentrations of hazardous substances, or with highly mobile
and/or highly treatable contaminants.

o To minimize the need for long-term management of contaminated materials,
hazardous substances will be destroyed, detoxified, and/or removed to
concentrations below cleanup levels throughout sites with small volumes of
‘hazardous substances. '

o To minimize the potential for migration of hazardous substances, active |
measures will be taken to prevent precipitation and runoff from commg into

“contact with contaminated soil or waste materials.

o Natural attenuation -of hazardous substances may be appropriate at sites where
1) source control is conducted to the maximum extent practicable, 2) leaving
contaminants on-site doesn’t pose an unacceptable risk, 3) there is evidence
that natural degradation is occurring and will continue to occur, and 4)
appropriate monitoring is taking place; and

o Cleanup actions will not result in a 51gmﬁcanﬂy greater overall threat to
human health and the environment than other alternatives.

The following cleanup expectations are not applicable to the Site:
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= Engineering controls, such as containment, may need to be used at sites with large
volumes of materials with relatively low levels of hazardous substances where
treatment is impracticable. : : .

*  When hazardous substances remain on-site at concentratlons ‘which-exceed cleanup

. levels, they will be consolidated to the maximum extent practicable where needed to

minimize the potential for direct contact and migration of hazardous substances.

=  For sites adjacent to surface water, active measures will be taken to prevent/minimize
releases to that water; dllutlon will not be the sole method for demonstratmg
compliance.

5.5 DECISION

. Based on the analysis described above, Alternative 1 was selected as the proposed remedial

“action for the Cream Wine Site. The alternative meets each of the minimum requirements for
remedial actions and provides a potentlally shorter timeframe (1'to 2 years) for ach1evmg
cleanup objectives. :

Alternative 1 meets each of the threshold requirements and uses permanent solutions to the
maximum extent practicable. The cost for alternative 2 is significantly less, but it is less
protective in the short term and requires a potentially longer timeframe (approximately 5 years)
to achieve reductions in groundwater concentrations of PCE to levels below the eleanup levels.
Table 4 provides a summary of the relative ranking of each alternative in the decision process.

6.0 SELECTED REMEDIAL ACTION.

The proposed cleanup action for the Site includes the excavation of all soils exceeding the
cleanup level of 250 mg/kg for lead. Groundwater will be addressed through in situ chemical
oxidation. Existing on-site wells can be used for the treatment and monitoring.

Compliance monitoring will take place, and will be established in a Compliance Monitoring Plan
to be submitted to and approved by Ecology in conjunction with Engineering Design Plans.
Protection monitoring will involve dust control during any work with contaminated soil.
Performance monitoring will consist of the evaluation of groundwater sampling results.
Confirmational monitoring will not take place until cleanup levels ’have been met.

Momtormg is required until such time as the Site meets MTCA requ1rements for demonstrating
that remediation is complete.

6.1 GROUNDWATER MONITORING'

- Groundwater monitoring is required to determine effectiveness of the in situ treatment, and will
include the quarterly sampling of wells for PCE. Groundwater monitoring shall be performed in
accordance with the approved Compliance Monitoring Plan, with a short-term goal of measuring
the effectiveness of the in situ treatment pilot study, and eventual full treatment,-and a long-term
~ goal of achieving cleanup levels. Additionally, groundwater data will be evaluated on an annual”
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basis usmg Ecology’s Draft Vapor Intrusion Guldance (Ecology, 2009) to determine if risks from
"~ soil vapor remain at the Site.

62  INSTITUTIONAL CONTROLS

Institutional controls are measures undertaken to limit or prohibit activities that may interfere
with the integrity of a cleanup action or result in exposure to hazardous substances at the Site.
Such-measures are required to assure both the continued protection of human health and the
environment and the integrity of the cleanup action whenever hazardous substances remain at the
Site at concentrations exceeding applicable cleanup levels. Institutional controls can include -
both physical measures and legal and administrative mechanisms. WAC 173-340-440 provides
information on institutional controls, and the conditions under which they may be removed. -

_* No institutional controls are planned for the Site at this time.

6.3 FINANCIAL ASSURANCES

WAC 173-340-440 states that financial assurance mechanisms shall be required at sites where
the selected cleanup action includes engineered and/or institutional controls. Financial
assurances are not required at this Site because no institutional controls are planned for the Site.

6.4 PERIODIC REVIEW

As long as groundwater cleanup levels have not been achieved, WAC 173-340-420 states that at
sites where a cleanup action requires an institutional control or financial assurance, a periodic
review shall be completed no less frequently than every five years after the initiation of a cleanup
action. No institutional controls or financial assurances are planned for the Site; however,
periodic reviews will be required at the Site until cleanup levels have been achieved in
groundwater under the provision that additional review may be necessary to assure long-term
protection of human health and-the environment. After groundwater cleanup levels have been
achieved, periodic reviews will cease.
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EXHIBIT D

Scope of Work and Schedule




" EXHIBITD

SCOPE OF WORK AND SCHEDULE """ Rt

: ,E'The Port of Sunny51de (Port) will perform all elements of this: ‘Scope of Work in order to

perform a cleanup action at the former Cream Wine: (Site). The Port will use this Scope of Work

: _;iA Remedlal ACUOI] Plan : o '
‘The Port shall prepare a Remed1al Actlon Plan: Wthh w1ll identify the goals of the . .. L
“cleanup action and consider all pertinent-information from the Focused Site Assessment L

_to develop Work Plans to implement the Cleanup Action Plan (CAP). The Port shall provide for . . .
- ;vall personnel materlals and services’ necessary for, or 1nc1dental to 1mplementmg the CAP.

(FSA). It will include a brief site operational history - and site character1zat10n

i l Engmeermg De51gn Report IR SRR : :
An engineering design report: (Report) shall dCSCI‘le in' sxtu chemical ox1dat10n treatment; L

_-characterlstlcs of the contammants and contammated med1a a summary of the proposed o

o ~system; along with the characteristics and the anticipated quantltles of soil to beremoved

. = specifications, sampling specifications, mformatlon on backfill emplacement testing, RIRH
f.compactlon and ﬁnal gradlng - T :. s 3': - - - ;': i

- or consolidated. The Report must include maps identifying existing site conditions; the |

locations of the proposed cleanup actions, a soil excavation plan, material and design

2. Construct1on Plans and Spec1ﬁcat10ns

~Construction plans and specifications (Plans) shall deta11 the cleanup actlons o be

- performed and shall be prepared in conformance with good engineering practices and. -

techniques. The Plans shall include a general description and schedule of work to be

_performed, maps, copies of permits; material specifications, and detalled plans for in situ
* treatment and soil excavation. Also included -shall be specific measures to manage short-
‘term hazards assoc1ated w1th the construction phase of th1s cleanup action, 1nclud1ng dust .

Plans shall lnclude N

::a Health and Safety Plan B B B RN
The Port w1ll prepare ahealth and safety plan that conforms to WAC 173-340- 810and - .

b QuahtyAssurancePrOJectPlan o e S

P _The Quallty Assurance PrOJect Plan from the F SA shall be rev1ewed rev1sed as



e _-necessary, and 1ncorporated into’ the Remedral Actlon Plan
- ¢..Datd Management . -
Data shall be managed consrstent w1th the F SA Any changes shall be submrtted wrth the" o

L _Plans

':3 Operatlons and Malntenance Plan = -

An operations: and maintenance plan (O&M Plan) is 1ntended to present technrcal

. gurdance and regulatory requirements to assure effective operatlons of a facility or on-:

- gorng cleanup under normal and emergency condrtrons There is no operatlng facrhty on

oversrght and ma1ntenance followmg completlon of'the cleanup actron ‘The followmg

| 1nformat10n shall be 1ncluded in the O&M Plan Lo

a. Samplrng & Analys1s Plan (SAP) A'V"Ej:'f:

 -Groundwater momtormg will take place quarterly for groundwater: 1nd1cators for a

31m1n1mum of one year At the end of one year, data will be evaluated by Ecology to:

~ -schedule. If any well is damaged or needs to be removed ‘the SAP w111 requ1re the

:.1nstallat10n of a replacement well to Ecology s specrﬁcatrons

b. Complrance Monrtormg

- Compliance monitoring consists of protectron monrtorlng, performance monrtormg and
'confrrmat1onal momtorlng Protectron momtorlng conﬁrms that human health and the

" and/or performance standards Conﬁrmatlonal monitoring conﬁrms the long- term

effect1veness of the cleanup actlon once cleanup standards are attamed g .

f. Soﬂ 'monrtormg pr0v1des protectlon an‘d perfOrmance momtormg :Soil samples’ wrllbe

1Gr0undwater mon1tor1ng provides performance and conﬁrmatronal momtormg

Groundwater sampling will take place quarterly for one year. After an evaluation ofone: .
.o+ year of sampllng results by Ecology, the schedule will-be: reevaluated to determrne the

f.frequency of future. samphng events. - . o

) Vprogress reports shall include a summary of: work in progress key activities schedules, o
. deliverables submitted, field work and data generated, deviations from work and samplmg plans, . .
© any subcontractmg, analytlcal serv1ces performed and any key: staff changes IR



llmlted tO :, :.. .

2 ,;:Remed1al Actlon Plan except conﬁrmatlonal monltormg The report shall 1nclude but not be o SRR

.. All aspects of the completed cleanup actlons 1nclud1ng documentatlon of in. 51tu

tmomtorlng data, surveyed groundwater elevat10n contours groundwater ﬂow d1rectron.i
~..e_ All compliance monitoring data gathered. g : , L
et A stamped statement from a professional engineer- attestlng to the completed cleanup

f:actlons and substant1a1 compllance w1th the plans and specrﬁcanons for the s1te L ol

RS _'Schedule of Dellverables

) _quarterly reports presentlng the results of the frrst year of compllance monitoring. The schedule S
- of future monitoring reports will be determmed by Ecology after the review of data reports shall R
: c01nc1de Wlth the frequency of momtormg : R

' Dellverables

‘Date Due

1. "Effectlve date of Consent Decree

- .| Start:

! 2 Draft Remedial: Action Plan and. -

" .Schedule of Work to be Perform'ed" B

240 days-afterstart

3. Final Remedial Action Plan and

Schedule of Work to be Performed: . »

. .4, Begin Implementation of Remedial |
. Action following Schedule of Work to:

“be Performed.

5 Draft Cleanup Actlon Report

60 days after completion of all elements of

monxtorlng

30 days after Ecology approval of draft

6. Flnal Cleanup ActlonReport S
7. Progress Reports: S

=

.Every month:during remedial action .

'Reports BRI

8. -Groundwater Compllance Momtormg .

Quarterly following initial sampling for one -
| year; future schedule to be determined after -
Ecology’s review of the first year of data

‘Remedial Action Plan except conformat10nal P
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EXHIBITE

Public Participation Plan




Cream Wlne Slte S
Facmty Site ID No. 46552166
Cleanup Slte ID No 4863

PREPARED BY

THE WASHINGTON STATE DEPARTMENT OF ECOLOGY

~AND

MAUL FOSTER&ALONGI INC ff-*??fff?

~ "7841. Persons with hearlng loss call 711 for Washmgton Relay Serv1ce Persons with speech dlsabxhty call

877/833- 6341

K o éPara asistencla en Espanol R1chelle Perez 360/407 7528

Ecnu BaM Hy)l(no nomomb no pyccxuu, 3somrre Tatyana Blstrevesky 509/928 7617

e éFor special accommodatlons or this publlcatlon in a format for the v1sua11y 1mpa1red call Frosti Smith at 509/454



:Introd uctlon

The site is. formally known as, the Cream Wlne s1te Located on: the corner of Flrst Street and L1ncoln S

. ‘Avenue along a gateway corridor to downtown Sunnysrde the Cream W1ne site is 1mportant o the

5whole crty (see Appendrx A and A- l)

- Property is currently zoned' Heavy Manufacturmg ‘The property has been developed for 1ndustr1al use_;f;' R
- ‘since approximately: 1942. An evaporated milk plant operated on the property from that time: until 1986.

" ‘The facility was repurposed as a‘winery from 1988 t0-2010 under different:-owners and operators. The

property has been Vacant since: the fall of 2010 Envrronmental 1nvest1gatlons on th1s property have -

| (USTs) from the adjacent Valley View Market property located to the .West of the Cream Wine site. The = .° |

~ potentially liable party (PLP) for the petroleum release has been identified and taken action to cleanup those s

- glmpacts butthe solventand lead issues remain. RIS SR o 5. -

The Washmgton State Department of Ecology encourages the pubhc to leam about and- get mvolved in

~.decision-making opportunities available during cleanup of contamination at the site. This Public . =

: ‘Participation Plan(Plan) provides an.overview of the public involvement opportunmes and the Model

Toxics Control Act (MTCA), wh1ch gu1des the formal cleanup process at sites in Washington State. This =~ . o

document also outlines the'purpose of the Plan;-when public noticé will occur, the amount of time the

- . gpubllc has to comment, where the: potent1ally affected area 1s located and: ‘ways. the publlc may get .

. Eand State Env1ronmental Pollcy Act (SEPA) Determ1nat1on of Non—Slgmﬁcance (DNS) The Prospect1ve
Purchaser Consent Decree is alegal document that formalizes the agreement between Ecology and the
____ prospective purchaser for cleanup at a site. Generally, a potent1ally liable person (PLP) isidentified as :
- the responsible party for paying for cleanup at a site. This site is in foreclosure:and no viable PLPs ex1st
for the- groundwater and soil contammatlon The prospectlve purchaser is not a PLP -

exposure to contaminants as well as s clean up phy51cal hazards at the srte Add1t1onally, redevelopment of
___the site will generate ]ObS and prov1de many enhancements to the C1ty of Sunnys1de '

" ‘Consent Decree rel1eves the Port of Sunnys1de of llablllty for known contammatlon once the cleanup is

Complete :. '..I'l'.f . ) '..Z'ZZZ



o Inform the public about ways to partlclpate in the dec1ston—mak1ng process related to the site cleanup
- * .o Gather information from the public:that will help Ecology plan for site- related cleanup. . ..
e Provide background about the proposed cleanup, and outlme Ecology s rolés and responsrb111t1es

regardmg cleanup act1v1t1es

- :0verV|ew of the Plan and Model Toxics Control Act (MTCA)

In the November 1988 general election, a citizens’ initiative passed that is called the Model Toxtcs Control Act
“(MTCA). MTCA provides guidelines and requirements for the cleanup of contaminated sites in Washington

.. ‘State. The law sets strict standards so-Gleanup at sites is: protect1ve of human health and the env1ronment Publ1c
pamc1pat1on is an 1mportant part of the MTCA process : . - s - :

_ _A Pubhc Part1c1pat1on Plan includes requlrements for pubhc not1ce such as:. _ L
-~ e Identifying available site-related _d_o_cuments and. the locat10ns for review. 1_1 FERTRE R

a . Prov1d1ng publ1c comment per1ods

3 5Add1t10nal forms of partlc1patlon may be personal 1nterv1ews 1nvolvement in citizen adv1sory groups, R
questlonna1res orworkshops '''' . ._- : g L ;-: x Lo ?

- 5A glossary of terms used in this Plan is 1ncluded as Appendlx C. Documents relatlng to the cleanup action may..
be reviewed:at the repositories listed on page 7 of this Plan. If individuals are interested in knowmg more about P
: :the site or have comments regardmg the Plan ‘please contact one of the 1nd1v1duals llsted below: - :



WA Department of Ecology Contacts

| Norm Hepner, Sité Manager

‘Washington State Department of Ecology
Central Reg1onal Office :

.| 15 West Yakima Avenue
© | Yakima, WA 98902 == ¢

509/457 7127 .
: E ma1l norm. hepner@ecv wa. gov

Washmgton State Department of Ecology BRI

_Central Regional Office .

“ 115 West Yaknna Avenue

Yakima; WA 98 902

- 1509/454-7841 - -
| Email: frost1 smlth@ecy wagov

Roger Johnson Public D1sclosure Coordmator

| Washington State Department of Ecology -----

| Céntral Regional Office ° L -

15 West Yakima Avenue . = - =

o Yaklma WA 98902 o
©:|509/454-7658 . EEE

E- mall roger lohnson@ecv Wa.gov o

| For spemal accornrnodanons or thls publicatio'nQin a
‘format for the visually impaired, call Frosti Smith at .

509/454-7841.::Persons with hearmg loss, call 711 for R

Washmgton Relay Service. Persons thh speech

. :dlsab111ty call 877/833- 6341

Para aslstencla en Espanol
Rlchelle Perez 360/407 7528

' Ecan Bam HY)KHO NONOLLb NO pyccxuu, :monu're .

Tatyana Bxstrevesky 509/928 7617

' Port of Sunnysrde Contact
Jed Crowther

e-mail: Jed@portofsunnys1de com |

'Mlchael Stnnger o

Maul Foster & Along1 Inc.

911 Western Avenue Suite 575
Seattle, WA 98104.

Phone: 206/498- 9147 :
E- mall mstnnger@maulfoster com

‘Property, Development and PI‘O] ect Manager'
* .| Phone: 509/839-7678 -

fEcology s Toxics Cleanup Program 1nvest1gates reports of: contamlnatlon that may threaten human health and/or
the environment. If an investigation confirms the presence of contaminants, a site is ranked from 1-5 and placed -

~ on a'Hazardous S1tes L1st Contamlnatlon has been detected on the Cream Wine s1te but it has: not yet been
ranked ’ R I IR oL :

- fvEcology that a sité has contaminants, ‘and the process of cleanup begms w1th Ecology 1mplement1ng and .

overseemgtheprolect R N S S



and’ warehouse facility to the south by a commercral fueling station: to the west; and by Frrst Street and

o ";re31dent1al and commerc1al and development to the east (Valley View Market)

‘The property has been developed for mdustrral use since approxrmately 1942 An evaporated m11k plant '

~ operated on the Property from that time until 1986. The features of the-plant included a truck shop,.

B - garage, mechamcal shop, coal bin and borler underground storage tanks (USTs) above ground storage

dlfferent owners and operators

o ;The Property is located downslope from a former fuelmg stat1on at Valley Vlew Market (VVM) VVM ‘

had USTs for fuel which resulted in a release that flowed with:shallow groundwater towards the

_ southeast under First Avenue and onto the Property.: Time Oil Company has conducted remedial actions’ R

. .that have greatly reduced those impacts to groundwater. Based on these efforts, the cleanup related to -

* the fuel release is nearmg complet1on However through the samplmg program completed forthe VWM - - L

= ‘indicate that the PCE was not released from the fuelmg station. Hlstor1cal records. 1nd1cate that a:laundry

anddry cleaner did operate on: the VVM property between 1964 and 1995 PCE was commonly used in: L

- dry cleaner operat1ons

:Remedlal Investlgatlon Results

Through an Integrated Planmng Grant from the Department of Ecology, the Port of Sunny51de was able

- ‘property. This: 1nvest1gatlon examined the nature and extent of PCE and other potentlal contammants on

the s1te The followmg summarizes the results e g

Csel L e

e PCE was the only contammant in groundwater samples that was detected at concentratlons above :

cleanup levels: Contammat1on appears to be limited to the shallow groundwater layer. -

; :Groundwater at the s1te appears to ﬂow to the southeast. PCE was detected upgrad1ent across

.._Cleanup Alternatlves S S . )
o 3_Two cleanup altematlves were evaluated for the site. . - FETE NS Lo

' _0‘ The site 1nvest1gatron results mdxcate that sorl 1mpacts are llmrted to lead in shallow so11 in one o T



AzAltematwe l In Situ- Treatment and Targeted Excavat1on U
- ‘Léad impacted soil would be excavated to approximately 4 feet below ground surface and drsposed of at
‘an off-site permitted facility. The excavated area would be backfilled with clean, imported fill, then -

compacted and graded. Groundwater impacts would be treated by injécting biological and chemical
~reagants into the contamination plume to breakdown the PCE .into harmless compounds. A pilot.test:

‘would be conducted as a preliminary step to refine this remedy.. Groundwater would be monitored on a

regular basrs to assess the effectlveness of the remedy RS

landfill. The’ excavated area would be backfilled with clean, 1mported fill, then compacted and graded

HAi'ﬁGroundwater 1mpacts ‘would be managed through monitored.natural attenuation. Historical data on the.
~ ‘site indicates declining trends in concentrations of PCE. It is‘estimated that PCE levels will continue to .~

decline to below state cleanup levels before the groundwater plume migrates off the property.
--.Groundwater would be sampled ona regular basis to monltor whether concentratrons continue to -

) Protectron of human health and the env1ronment were key components of the evaluatlon Other factors = - i -

~‘considered were effectiveness, potentral for 1mplementat10n cost comphance wrth all apphcable laws

and long -term’ mon1tor1ng

-;Selected Cleanup Actrons lj

"State Envnronmental Pollcy Act and Determmatlon of Non-Slgnlficance
The State Environmental Policy ‘Act, known:as SEPA, requires government agencies to- consrder

“Epotentral environmental impacts of a project before begmnlng the cleanup. - After review of a completed S

- _environmental checklist and other site-specific information; Ecology has determined the cleanup actions

will not have a probable adverse impact on the environment. This action will benefit the environment

by reducing the release of toxic chemrcals from the site. Therefore Ecology has 1ssued a Determmatlon SR

o 3ofNon-S1gn1ﬁcance SIUEHEE Lo

o §1nclud1ng diesel-.and lube-oil-range total petroleum hydrocarbons (TPH), polycyclrc aromatic: - Ef .
hydrocarbons lead, and VOCs (including PCE). Detailed results of the evaluation of contamrnants are

_found in the Focused Site Assessment Report and Cleanup Actlon Plan. -

| 'Co_m_mu_n;ity' Ba'ckgro_und

. gCommumtyOverwew T S SR ﬁ'_"';:;:_

‘The City of Sunnyside is-located in Yakrma County;, approx1mately 34 miles southeast of the crty of
Yaklma and 42 mlles west. of the Tr1 c1t1es of Rlchland Kennewrck and Pasco As of 201 O the C1ty



The City of Sunnysrde isa: ma]or agrlcultural food processrng center The Port of Sunnysrde operates an
‘industrial wastewater treatment plant to service this sector. Major food processing facilities include:

" ‘Darigold (cheese and whey plant), Independent Foods (fruit and j juice plant), and Valley Processmg

(frult and JUICC plant) The C1ty s also a med1cal and retail center for the region. Lo

The property has been s1tt1ng vacant for a. long time and is becommg bl1ghted
e Preventlng contamination of groundwater is 1mportant a

e Uncertarnty around env1ronmental conditions has driven. bus1nesses away from the property

A__Redevelopment . SRR : A
e The property has an 1mportant locatron in the Clty as a gateway PR
- o Future use of the property should create jobs and support the local: economy

¢ ::Future use should complement ex1st1ng businesses and give more depth to the local ¢ economy

. i . e Future use should capitalize on the iconic features of the water tower and the br1ck and glass facade and
. preserve them if feasible : R A L

e The commumty is generally support1ve of the proposed future uses future uses of the property

' ? . A mailing list has been developed whrch includes property owners and re51dents ‘within 500 feet of the _

Cream Wine site. It also inicludes businesses, _organizations, elected officials, govemment agenc1es and other

. 1nd1v1duals who have expressed interest.in the cleanup process for the site.

mail. Add1t1onally any other 1nterested pames will be added to the ma1lmg list upon request ‘Other people who .
:are interested may request to be added to the mailing list by contactlng Frostr Srmth at the Department of Ecology

o E(Phone 509/454- 784, Emall frost1 smith@ecy. wa. L)

CentralReglonalOfﬁce T SRR
15WestYak1maAvenue

Yakrma WA98902 L D I



. :Contact Roger Johnson 509/454 7658
e- mall TOger. |ohnson@ecy Wa.gov*

'zgﬁzE'c'ologyswebsne L EER ' :"”” _
https //fortress wa. gov/ecy/gsp/Snepage aspx"cs1d 4863 Lo S

3 ;:Yaklma Valley Reg10nal L1brary Sunny51de Branch

:‘”621EastGrantAvenue"A
Sunnyside; WA 98944 - " ; _E;;f ; RN

S _'509/837 -3234

5Po t Of Sunnys1de ‘Website:

http /Iwww. portofsunnys1de com/ '::

Slte Reglster A notlce 1s also publ1shed ina statewrde Slte Reglster It is sent electromcally to

o Regrster contact Llnda Thompson of Ecology at 360/407 6069 or-e- mall
-+ Linda. Thompson@ecywa gov ;vg - o 5-: .

- Dlsplay ads or legal notlces are pubhshed in the Dally Sun News to 1nform the general pubhc ‘These notlces
: correlate with the 30- day comment per1od and assoc1ated stage of the cleanup process They are also used to

- Public meetmgs workshops open houses and pubhc hearlngs are held based upon the level of communlty

interest. ' If ten or more persons request a public meeting or hearing based on the subject of the public notice,:

~ Ecology will hold a meeting or hearing and gather comments. Public meetmgs must be held in a facility that -

. meets the Amencans with D1sab1ht1es Act (ADA) L

3 newspaper fact sheets or dlsplay ads in accordance with the Model Toxics:Control Act (MTCA) A pubhc

meeting is currently scheduled for Wednesday, November 7, at 5:30 PM and will be held at the Sunnysrde
Branch of the Yak1ma Valley Reglonal Library; 621 East Grant Avenue Sunnys1de WA S



' EDate. o

;Pnblic Meeting to ;diseuss Prospective Purchaser

Environmental Policy Act. (SEPA) and Determmatlon

. o ;November7 2012
+ |:Consent Decree, Draft Cleanup Action Plan, State  ~ .+

- of Non—Slgnlﬁcance (DNS) """""""

Env1ronmental Pol1cy Act (SEPA) Determmat10n of
1:Non-Significance (DNS) =~ . ..

' :2012

of formal’ negotiations for the Prospective Purchaser

of Non—Signlﬁcance (DNS)

" ['Notice i in Ecology’s Site Register announcmg beginning: D

- | Consent Decree, Draft Cleanup Action Plan and State - -
| Environmental Policy Act (SEPA) and Determ1nat1on RIS

: *:Communlty meetmg to discuss cleanup and
redevelopment planning. - "

- | Stakeholder interviews to llsten to concerns and vision - ,.A‘,‘,gUSt 201 1
* I'for redevelopment of the site. . : R _
Updates on the status of cleanip and redevelopment August 20110 — No{/ember

plannlng process glven “at Port Commlsswn meetmgs

oiz|

. (approx1mately monthly)
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© ' APPENDIXB
B . (Made available upon request) . .




APPENDIX C.
GLOSSARY

Agreed Order A legal document issued by Ecology which formahzes an agreement between

ol the department and potentially liable persons (PLPs) for the actions needed at a site. An agreed

- order is subject to public comment. If an order is substantlally changed ‘an add1t10nal comment o
pertodrsprovrded G Lo

' .'“’@Area Background ‘The concentratlons of hazardous substances that are consrstently present in the -
- .environment in the vrcmrty of a'site Wthh are the result of human activities unrelated to releases o
g fromthatsrte L L PEETRRE S SRS -

Chromc Toxncnty The abthty of a hazardous substance to cause 1njury or death to an organlsm
: resulting. from. repeated or. constant exposure to the hazardous substance over an extended perlod
: of time. : o R

-:Cleanup The 1mplementat10n of a cleanup action or mterlm act1on

tox1c stablhze contam 1mmob1llze 1solate treat destroy, or remove a hazardous substance that = .
complies with cleanup levels; utilizes permanent solutions to the maximum extent pract1cable
-and includes adequate momtorlng to ensure the effectweness of the cleanup action. - K :
' ECleanup ‘Action Plan: A document which 1dent1ﬁes the cleanup act1on and specifies cleanup standards - o
_ and other. requlrements fora partlcular site. After.completion of a comment penod on a Draft *
Cleanup Action Plan Ecology will 1 1ssue a final Cleanup Actlon Plan .....
- ﬁCleanup Level The concentrat1on of a hazardous substance in 5011 water air or sedlment that i
" _determined to be protectlve of human health and the’ env1ronment under specrﬁed exposure C
cond1tlons Lo : T Do

. ;Cleanup Process The process for 1dent1fy1ng, tnvestlgatmg, and cleanmg up hazardous waste s1tes .

, Consent Decree: A legal document approved and issued by a court which formallzes an- ,
Lot agreement. reached between the state and potentlally liable persons.(PLPs):on the actlons needed
R ata 51te A decree is subject to publ1c comment Ifa decree is substantlally changed an

e EContalnment A contamer vessel barrler or structure whether natural or constructed Wthh conﬁnes

- a hazardous substance w1th1n a deﬁned boundary and prevents or minimizes 1ts release into the - 0.
env1ronment . o S
e §Contammant Any hazardous substance that does not occur naturally or occurs at greater than natural



enforcement order is subject to publrc comment. If an enforcement order is substantlally o EENEE

changed an addrtronal comment per1od is provrded

subsurface strata or ambrent air w1th1n the state of Washrngton E Q;': o

o Exposure Subject1on of an organrsm to the action, 1nﬂuence or effect of a hazardous substance
S (chemlcal agent) or physwal agent S : o -

Exposure Pathways The path a hazardous substance takes or could take from a source to an exposed o
orgamsm An exposure pathway descrlbes the mechanlsm by which an 1nd1v1dual or populatron

S .;1exposure point, and an exposure route ‘If the source exposure pomt differs from the source of
SR the hazardous substance exposure pathway also 1ncludes a transport/exposure medlum SRR

Faclhty Any burldmg, structure mstallatlon equ1pment pipe or p1pel1ne (1nclud1ng any pipe into a

- sewer or pubhcly owned treatment works) well prt pond lagoon 1mpoundment ditch, landﬁll‘ o

on the draft report is: requ1red Ecology selects the preferred altematwe after rev1ewmg those EEENERR

documents

Groundwater Water found: beneath the earth’s surface that ﬁlls pores between materrals such as sand o

‘soil, or gravel. In aquifers, groundwateér occurs in sufﬁcrent quantities that it can be used for SR

L drmkmg water, 1rr1gat10n and otherpurposes L L L

Hazardous Sltes List: A hst of sites 1dent1f1ed by Ecology that requ1res further remedlal act1on The :
' sites are ran_k_e_d from 1 to 5 to 1n_d1_cate their relatrve pr1or1ty for further a_c_t_1_on e
Hazardous Substance Any dangerous or extremely hazardous waste as defmed in RCW-70. 105 010
'(5) (any discarded, useless, unwanted, or abandoned substances including, but not limited to,
certain pest1c1des or any residues or containers of such substances which are disposed of in: such
-quantrty or concentratlon as to pose a substant1al present or potent1al hazard to human health

teratogenic,: or carcmogemc propertles or (b) are corrosrve explos1ve flammable, or may
. generate pressure through decomposrtron or other means ) and (6) (any dangerous waste wh1ch
~ " (a) will persist in a hazardous form for several years or.more at a:disposal site and which in its_
persistent form: presents a srgmﬁcant environmental: hazard and may affect the genetic’ makeup of
- ‘man.or wildlife; and 18 h1ghly toxic to man or wrldhfe (b) 1f dlsposed of at’ a drsposal site in such



.. material, substance, product commodlty, or ‘waste, regardless of quantlty, that exh1b1ts any of the .. .

characteristics or criteria of hazardous waste as described in rules adopted under this chapter, ) or
_any hazardous substance as defined by rule under Chapter 70.105 RCW; petroleum products. -
--:Hazardous Waste Slte Any facrhty where there has been a conﬁrmauon of a release or threatened

' release ofa hazardous substance that requlres remedlal actron

' Independvent Cleanup Actlon "Any remedial- action conducted w1thout Ecology oversrght or approval
andnotunderanorderordecree - R Sl

Imtlal Investlgatlon An 1nvest1gat10n to determlne that a release or threatened release may have
' occurred that warrants further action. = : S

: :‘ ;Mlxed Fundmg Any fundlng, e1ther in the form of aloan'or a contrrbut1on provrded to potentlally
11able persons from the state toxics’ control account

evaluatron and cleanup of hazardous waste sites.- Refers 0 RCW 70: lOSD It was approved by 7

_voters at the November 1988 general elect1on and known is as In1t1at1ve 97. The 1mplement1ng
regulatlonlsWACl73 -340. s o e

2 EMomtorlng Wells:” Special wells drllled at specific locatrons onoroffa hazardous waste site where
groundwater can. be sampled at selected: depths and studled to determine the’ d1rect10n of

Natural Background ‘The concentratlon of hazardous substance con51stently present 1n the
env1ronment which has not been influenced by local1zed human act1v1t1es :

' :Natlonal Prlorltles Llst (NPL): EPA s l1st of hazardous waste sites 1dent1ﬁed for poss1b1e long “term’ =

remedlal response w1th fundlng from the federal Superfund trust fund """ '

. ;0wner or Operator ‘Any person wrth any ownershlp mterest in the facrllty or. who exercises any o

control over the facility; or in the case of an abandoned facility, any person who had owned or -~

- ~operated or exercised control over the facﬂlty any trme beforeits: abandonment

'Potentlally Llable Person (PLP) Any person Whom Ecology ﬁnds based on credlble evrdence o be =

L ;Publlc Notlce Ata minimum, adequate notice malled to’ all persons who have made a timely- request of

.. Ecology and to persons residing in the potentially affected vicinity of the proposed action;

~“'mailed to appropriate news media; published in the local (city or county) newspaper of largest
crrculat1on and opportunlty for mterested persons to comment Lo Lo



Release Any 1ntent1onal or unrntentronal entry of any hazardous stibstance into the env1ronment Do
) mcludmg, but not limited to, the abandonment or dlsposal of contalners of hazardous substances .
Remedlal Actlon Any actlon to 1dent1fy, ehmmate or minimize any threat posed by hazardous
~substances to human health or the environment, including any investigative and monitoring
activities of any release or ‘threatened release of a a hazardous substance and’ any health
assessments or health effects stud1es ___________________
’ _beemedlal Investlgatlon A study to define the extent of problems ata s1te ‘When combrned wrth a
s study to-evaluate alternative cleanup actions it is referred to as a Remedial - ' o
lnvestlgatron/F eas1b1hty Study (RI/F S) In: both cases, a comment perlod on the draft report s
required. - L
Resp'on'sive'ness Summ'a'ry A compilation of all questions and comments to a document-open for . |
publlc comment and their respective answers/replies by Ecology. The Responsiveness Summary
is mailed, at-a minimum, to those who prov1ded comments and its avarlablllty is pubhshed in: the
Slte Reglster R . s

, Sensitive Envrronment ‘A area of partrcular envrronmental Value where a release could posea e
SN greater threat than in other areas- 1nclud1ng wetlands cr1t1cal habrtat for endangered or - .

» jSlte See Facrhty
_ Slte Characterlzatlon Report A written reportdescrlblng the s1te and.nature of a Telease from an
underground storage tank,: as descr1bed in WAC 173 340 450 (4) (b)

Site Hazard Assessment (SHA) An assessment to' gather 1nf0rmat10n about a site to conﬁrm whether
- arelease has occurred and to enable Ecology to evaluate the relatrve potent1al hazard posed by

the release If. further actlon 1§ needed an RI/FS is undertaken I

~ Site Reglster Publication 1ssued every two weeks of major act1v1t1es conducted statewrde related to the e
study and cleanup of hazardous ‘waste sites under the Model Toxics Control Act. To receive th1s
publrcatron please call (360) 407-7200. - o

ERC » and water courses w1th1n the: state of Washmgton or under the Jurlsdrctron of the state of -

ETCP Tox1cs Cleanup Program at Ecology _;' ‘;;j; .’;.



Tox1c1ty The degree to Wthh a substance at a partlcular concentratron is capable of causmg harm to-
hvrng organisms, 1nclud1ng people, plants and animals. : -

. Washmgton Ranking Method (WARM) Method used to rank sites placed on the: hazardous 51tes list.
. Areport descrlbmg this method is avarlable from Ecology L L
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STATE OF WASHINGTON
YAKIMA COUNTY SUPERIOR COURT

STATE OF WASHINGTON,

DEPARTMENT OF ECOLOGY, | ‘E 2 2 O 4 2 7 3
Plaintiff, JOINT MOTION FOR ENTRY OF
| PROSPECTIVE PURCHASER -
v. | CONSENT DECREE
PORT OF SUNNYSIDE, |
Defendant.

L INTRODUCTION

Plamt:ff State of Washmgton Department of Ecology (Ecology), and Defendant, Port |

of Sunnyside (Port), bring this motion ‘seeking entry of the attached Prospective Purchaser
Consent Decree (Decree). This motion is based upon the pleadings filed in this matter,
including the Declaration of Norm Hepner, Site Manager, Washington State Department of
Ecology,_Central Regional 'Ofﬁce-—_Toxics Cleanup Program.
. RELIEF REQUESTED
The Parties request that the court approve and enter the attached Decree, which governs

the cleanup of contamination at the Cream Wine (Site) generally located in Sunnyside,

Washington, pursuant to the Model Toxics Control Act (MTCA), Chapter 70.105D RCW. The

parﬁes also request that the court retain jurisdiction over this action until the work required by

the Decree is completed and the Parties request a dismissal of this action.

JOINT MOTIONFOR ENTRY OF 1 ATTORNEY GENERAL OF WASHINGTON

PROSPECTIVE PURCHASER CONSENT o ' - Beology Divisin
DECREE , - " Olympia, WA 98504-0117

(3601 586-6770
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L. AUTHORITY .

| A. Authorlty is conferred upon the Washington State Attorney General by
RCW 70.105D.040(4)(a) to agree to a_settlement, after public notice and any requlred hearing,
with a person not currently liable for remedial action at a facility, who proposed to purchase,
redevelop or reuse the facility, provided that the settlement will yield substantial niew resources
to facilifate cleanup; the settlement will expedite remedial action; and Ecology determines that
the redevelopment or reuse of the facility is not likely to contribute to the existing release or -
threatened rélease, interfero wnh reroedial actions that vmay be needed at the site, or iocrease
health risks to persons at or in the vicinity of the site.

IV. = AGENCY DETERMINATIONS SUPPORTING ENTRY OF DECREE -

‘ A. Ecology has determined that a release or threatened release of hazardous
substances has occurred at the Site that is the subject of this Decree. Declaration, of Norm
Hepner (Hepner Decl.) § 4. | | |

B. Ecology has determined that contamlnatlon at the Site presents a threat to

|l human health and the environment. Hepner Decl. § 5.

C. Ecology has deterfnined that entering into the Decree will yield substantial new

resources to facilitate cleanup of the Site; will lead to a more expeditious cleanup of hazardous
: \

‘substances at the Site in compliance with the cleanup standards established under

RCW 70.'1 05D.030(2)(e) and Chapter 173-340 WAC; will promote the public interest by
facilitating the redevelopment or reuse of the Site; will provide a substéntial' public benefit; and
will not be likely to contribute to the existing release or threatened release at the Site, interfere
with remedial actions that may be needed at the Site, or increase health risks to persons at or in
the vicinity of the Site. Hepner Decl. 16. o

D. Ecology has given notice to the City of Ecology’s determination that the City

wili incur potential liability under RCW 70.15D.64Q(1)(a) at the time it acquires an interest in

| the Site for performing remedial actions or paying rémedial costs incurred by Ecology or third |

| JOINT MOTION FOR ENTRY OF : . 2 ’ ATTORNEY GENERAL OF WASHINGTON

‘ . . . Ecology Division
PROSPECTIVE PURCHASER CONSENT A b

DECREE Olympia, WA 98504-0117
) . 136N ﬁkﬂ.ﬁ'ﬁn
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parties resulting from past releasés or threatened releases of hazardous substaﬁces at the site.
‘Hepner Decl. §7. |

E. . This Decree hgs;vbeerg subject | to public notice and comment. Ecology |
coﬁsidere;d all comments received, and determined that ﬁo additional public comment was
required. Hepner Decl. § 8.

F. The_actioﬁs to be taken purs‘uant. to this Decree are necessary to protect public
health and the environment. Hepner Decl. § 9.

-F. Ecology has determined that this Decree will lead to a more exl.aeditious,Acleanup
of hazardous substances at the Site in compliance with cleanuﬁ standards established under
RCW 70. 105D O30(2)(e) and Chapter 173 340 WAC Hepner Decl. 9.

V. CONCLUSION
The Parties believe it is appropriate for the court to exercise its discretion and approve
“the aﬁached Decree, and hereby reqﬁést that the court enter the attachedl Order. The parties
further request that the court retain jurisdiction to enforce the terms of the Decree.

G
DATED this /0 ~ day of ./ 2012.

"DOROIHY H. JAFFE WSBA #34148
Assistant Attorney General

Attorneys for Plaintiff , , Attorney for Defendant
State of Washington, . Port of Sunnyside
Department of Ecology , (360) 306-3001

(360) 5864637 ' .

JOINT.MOTION FOR ENTRY OF 3 ATTORNEY GENERAL OF WASHINGTO&
"~ Ecology Division

PROSPECTIVE PURCHASER CONSENT ' o Beoomy D

DECREE - ’ Olympia, WA 98504-0117
- (360) 586-6770
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- STATE OF WASHINGTON
YAKIMA COUNTY SUPERIOR COURT

STATE OF WASHINGTON, NO. 3 2 2 O 4 2 7

DEPARTMENT OF ECOLOGY, 3
| ORDER ENTERING PROSPECTIVE
Plaintiff, PURCHASER CONSENT DECREE

: [Proposed]
V.

PORT OF SUNNYSIDE,

Defendant.

[\S]
=

Having reviewed the Joint Motion for Entry of the Prospective Purchaser Consent
Decree, it is hereby ORDERED AND ADJUDGED that the Prospective Purchaser Consent
Decree in this matter is entered and that the court shall retain jurisdiction over the Prospective

Purchaser Consent Decree to enforce its terms.

DATED this L{ day of M ,2012,

(I

Supenb/Cdﬁ‘t Judge/Co Amissioner

ORDER ENTERING PROSPECTIVE ’ _ 1 ATTORNEY GENERAL OF WASHINGTON
Ecology Division

PURCHASER CONSENT DECREE ' . - PO Box 40117 .

"Olympia, WA 98504-0117 -
" (360 586-6770

o




Presented by:

ROBERT M. MCKENNA

, 7 :
B@I};?EHY (H JAFFE WSBA #34148

Assistant Attorney General
Attdrneys- for Plaintiff
State of Washington, -
Department of Ecology
(360) 5864637

ORDER ENTERING PROSPECTIVE
PURCHASER CONSENT DECREE

NK J. CHMELIK, WSBAE 13969."“‘

‘Chmelik Sitkin & Davis, P.S.

Attomey for Defendant
Port of Sunnyside
(360) 306-3001
2 © .. ATTORNEY GENERAL OF WASHINGTON
: Ecology Division -
PO Box 40117

Olympia, WA 98504-0117

AN SRA-ATTD
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. STATE OF WASHINGTON

YAKIMA COUNTY SUPERIOR COURT

STATE OF WASHINGTON, ‘32 2 0 42 7 3 C
DEPARTMENT OF ECOLOGY,
| Plaintiff, | SUMMONS
PORT OF SUNNYSIDE,
Defendant.

TO:  Frank Chmelik, attorney for Port of Sunny51de Defendant
A lawsuit has been started against you In the above entitled court by the State of

Washington, Department of Ecology Plaintiff’s claim is stated in the written Complaint, a copy

~of which is served upon you with thlS Summons.

The partles have agreed to resolve this matter by entry of a Prospective Purchaser Consent
Decree, a copy of which is also attached: Accordingly, this Summons shall not require the filing

of an Answer.

1
/]
/)

SUMMONS . . . 1 ATTORNEY GENERAL OF WASHINGTON
: . o . Ecology Division .
PO Box 40117
Olympia, WA 98504-0117

(360) 586-6770

AN
e
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Further, all disputes arising under this cause shall be resolved under the terms of the Prospective

Purchaser Consent Decree.

%’ T .
DATED this /0 —_day ofMZOIZ

DORQTHY H-TAFFE, WSBA #34148
Assistant Attorney General

 Attorneys for Plaintiff -
State of Washington,
Department of Ecology

© (360) 586-4637 .

 SUMMONS ‘ 2 ,ATTORNEY GENERAL OF WASHINGTON

Ecology Division
. PO Box 40117
Olympia, WA 98504-0117
(360) 586-6770
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e 2017 DEC 1y AlS0 .

X OFFiCto ¢
SUPERIOR € )
YAKIMA, WASHIHGTOH
STATE OF WASHINGTON
YAKIMA COUNTY SUPERIOR COURT
STATE -OF WASHINGTON, V NO. ] 2 2 ' O 4 . A
DEPARTMENT OF ECOLOGY, _ : 2 7 3 g

Plaintiff, - COMPLAINT
V. |
PORT OF SUNNYSIDE,

Defendant.

Plaintiff, State of Washington, Departmént of Ecology (Ecology) alleges as follows:
L. DESCRIPTION OF ACTION

1. This action is brought on behalf of the State of Washingtén, Depar,tme/nt of
Ecology (Ecology) to enter é settlement agreemeﬁt known as a Consent Decree (Decree),
V\-’hiC’h. requires cleanup at a facility where there has been a release and/or threatened release of
hazar'dbus substances.

2. The Cdmplaiht and settlement a;re limited to the scope of the Decree. The
facility, or Site, is referred to in Ecology datab'ases\ as the Cream Wine- Site. The Site is
generally located 111 E. Lincoln Avenue, Sunnyside, -Washington.' The Proﬁerty comprises the

entire Site.

COMPLAINT 1 : ATTORNEY GENERAL OF WASHINGTON
' : . Ecology Division
PO Box 40117
Olympia, WA 98504-0117
(360) 586-6770
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II. JURISDICTION |
3. This court has _]uI‘lSdlCthIl over the subject matter and over the Parties pursuant
to the Model TOxios Control Act (MTCA),__Chapter 70.105D RCW. Venue is proper in
Yakirna County Superior Conrt, the location of the Site. - |
| I PARTIES

4. Plaintiff Ecology is an agency of the State of Washington responsible for
overseeing remedial action at sites contaminated with hazardous substances under |
Chapter 70.105D RCW.

5. Defendant is the Port of Sunnyside (Port).. The Port has agreed to enter into a
Prospective Purchaser Consent Decree vwith Ecology under MTCA to remedy the release of
hazardons substances. at the Cream Wine Site upon taking ownership of the property from
Federal Agricultural Mortgage Corporation. |

IV. FACTUAL ALLEGATIONS
6. The property comprlsmg the Cream Wine Site is currently in foreclosure and.

held by Federal Agricultural’ Mortgage Corporation. The Cream Wlne Site is bordered by

Lincoln Avenue and residential areas to the north; industrial development to the south; First

Street, a residential area, and Valley View Market to the west; and a commercial development

to the east. This covers an area of 4.67 acres.

7. Frorn approximately 1942 to 1946, Morning Milk Company constructed a
processing plant and operated on the Property. In 1946 Carnatio'n Company acquired the
Property and operated the processing plant until 1986. From 1986 to 1990, the Defendant |
owned the Site. In 1988 the Defendant leased the Site to Cascade Cellars, Ltd Partnership for
use as a winery.b_ During the Defendant’s ownership there tvas no release or threatened release -
of any hazardous substances onto the Site. From 1990 to l992 Alfred B. Seitz and Virginia L.
Seitz owned the Site. From 1992 to 2007, the Site was owned by Washlngton Hills Cellars

Inc. (WHC) and was again used as a w1nery In 2007 Federal Agricultural Mortgage

COMPLAINT X 2 o ATTORNEY GENERAL OF WASHINGTON
‘ . . Ecology Division o
PO Box 40117
~ Olympia, WA 98504-0117
(360) 586-6770
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. COMPLAINT

Company foreclosed on the Site because WHC was unable to ‘make payments. on loan(s)
secured .by the Property. In 2007, Cre_am-Winery leased tﬁe prbperty for operation‘of a winery,
and vacated it in 2010. o
8.  The Site h_as"been vacant since 2010.

9. A Phase I Environmental Site Assessment was conducted at the Site in 2006 by
Blue Mountain Environmentél Consﬁlting, Inc. A Phase II Environmental Site Investigation and
Retro Undergroﬁnd Storage Tanks (USTs) Site Closure was prepared in 2007 by Blue Mountain
Environmental Consulting, Inc. In 2008, a Final Alternate Source Evalhation and a Summary of
Shallow Soil and Groundwater Investigation were prep.ared by Kennedy/Jenks Consultants.

In 2009, Kennedy/Jenks Consultants drafted a Completion of Cleanup at the Former Apex

‘Winery Site, which is adjacent to Time Oil Property. In 2010,Kenncdy/]enks Consultants

prepared a Report of Independent Actions. In 2011, a Phase I Environmental Site Assessment
was pfepared by Maul Foster & Alongi, Inc. In 2012, Maul Foster & Alongi, Inc. completed a .
Draft Focused Site Assessment Report for the Site. |
| ~10. Environmental assessments and investigations gonducfed on the Property since |
2006 indicated total petroleum hydrocarbons (TPH), toluene, -chloroform, methyl tert-butyl ether,
(MTBE) and perchloroethylene (P.CE)'inAthe- groundwéter and TPH, lead, and acetone in the soil.
The TPH and MTBE contamination was confirmed to be from a'n‘-of.f-sitev source. Remedial |
actions, le\d by Tiine Oil Company are currently addressing the »‘MTBE issues. The.
perchloroethylene (PCE) source was not identified during the environmental asses.sments and
investigations but was éonﬁrmed to be originating from off-sité. According to the 2012 Draft
Focused Site Assessment Report the soﬁrces of the soil .contaminants was likeiy surface releases
from former site opera_tions. Thesé releases represent a- threat to human health and the

environment and require remedial actions.

ATTORNEY GENERAL OF WASHINGTON
Ecology Division
PO Box 40117
Olympia, WA 98504-0117
' (360) 586-6770 :

BNV
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11.. The contammants of concern at the Site that exceed MTCA cleanup levels are
lead in soil and PCE in groundwater. Ecology has assigned the S1te an overall pI‘lOI‘lty ranking of
2 pursuant to MTCA. }

12. Defendant proposes to clean up the Site and tnake it available for
redevelopment for commerctal use, vconsistent with MTCA and its implementing ‘r.egu.lations,
Chapter 173-340 WAC, and applicable City of Sunnyside zoning provisions and cdmprehensive

plan designations.

13.  Ecology has determined that contamination at the Site presents a threat to

human health and the environment, and that a final cleanup is necessary to remedy the

contamination. |

14.  Ecology has determined that entering into the Decree y\till yield substantial new
resources to facilitate cleanup of the Site; will lead to a more expeditious cleanup of hazardous
substances at the Site in eofﬁpliance with the cleanup standards established under RCW
70.105D.030(2)(e) and Chapter '173-'340 WAC; will promote the public interest by faci]itating |
the redevelopment or reuse of the Site; will provide a sdbStantial public benefit; and will not be
likely to contribute to the existing release or‘_threatened release at the Site, interfere with
remedial actiorts that may be needed at the Site, or increase health risks to persons at or in the
vicinity of the Site. |

15. Ecology developed a draft Cleanup Action Plan (CAP) for the Site and
negotlated a draft Decree with the Port for 1mp1ementat10n of the CAP.

16. ~ The draft CAP and draft Decree were subject to public notice and comment.
Comments were accepted from November l'th'rough December 3, 2012.

17.  After consideration of all comments received, Ecology issued a final CAP.

18. Ecology‘ and the Port have‘ now entered into the final Decree requiring cleanup
of the Site. The final CAP is an integral and enforceable exhibit to the Decree. The Decree is

being submitted to the court along with this Complaint. 4

COMPLAINT ‘ 4 ATTORNEY GENERAL OF WASHINGTON
. Ecology Division
PO Box 40117
Olympia, WA 98504-0117
(360) 586-6770
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V. . CAUSES OF ACTION

23, Ecology realleges all preceding paragraphs.

24, Ecology allegés that the Port will be responsible for remedial action at the Sit.e,
pursuant to MTCA, Chépter 70.105D RCW, once t’hey take»own.ership of th¢ real property at |
111 E. Lihcoln Avenue, Suhnyside, Washington. |

VL.  PRAYER FOR RELIEF
25.  Ecology requests that the court appfove and order entry of the proposed Decree.
26.  .Ecology further requests that the court retain jurisdiction to enfdrce the terms of

the Decree.

DATEDthis/O' day of _/ 72012,

FFE, WSBA #34148
1t Attorney General )

Attorneys for Plaintiff
State of Washington,
Department of Ecology
(360) 586-4637

COMPLAINT o 5 ATTORNEY GENERAL OF WASHINGTON
- ) ) Ecology Division
PO Box 40117
Olympia, WA 98504-0117
(360) 586-6770
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SUPERI JURT -
YERIMAL SASHINGTON

STATE OF WASHINGTON
YAKIMA COUNTY SUPERIOR COURT

SIATEORWASHINGTON, | No. 2 ) ] 4273 9
| o Plaintiffi, ~ | DECLARATION OF NORM HEPNER

V. . ‘ |
PORT OF SUNNYSIDE,

Defendant.

I, Norm Hepner, de¢lare as follows:

1.  Iamover twenty-ohe' yéars of age and am competent to testify herein. The facts
set forth in this declaration are from my personal knowledge.

2. I am employed by the Washington State Department of Ecology as a Site
Manager in the T'oxiAcs Cleanup Program for Ecology’s Central Regional Office. I am the|-
designated Site Manager for the Cream Wine Site and 1 am therefore icnowled;geabléabout
matters related to this Site. s -

' 3 - The Site is located in Sunnyside, Washington.
4. B Ecology hvasv determined that a release or threatened release of hazardous
substances has occurred at the Site. o
| 5. | Ecélogy has determined that contamination at the Site presents a threat to human
health or the énvirohmént; |
DECLARATION of NORM ﬁEpNER B ~ ATTORNEY GENERAL OF WASHINGTON
| | - | | ity Do

Olympia, WA 98504-0117
FAX (360) 586-6760
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6. Ecology has determined that entering into the Decre'e will yielcl substantial.new
resources to facilitate cleanup of the Site; will lead to a more expeditious cleanup of hazardous
substances at the Site in complrance with the cleanup standards established under
RCW 70.105D.030(2)(e) and Chapter 173-340 WAC; will promote the public interest by

facilitating the redevelopment or reuse of the Site; will provide a substantial public benefit; and

-

will not be likely to contribute to the existing release or threatened release at the Site, interfere|

with remedial actions that may be needed at the Site, or increase health r_isks to persons at or in
the vicinity of the Site. |

7., | Ecolcgy has given notice to the Port. of Ecology’s determination that the Port
will incur potent1al liability under RCW 70.105D.040(1)(a) at the time it acquires an interest in
the Srte for performing remedral actions or payrno remedial costs incurred by Ecology or third
partres resulting from past releases or threatened releases of hazardous substances at the Site.

. 8. - The Prospective Purchaser Consent Decree and Cleanup Action Plan were
available for public comment between November l, 2012, and December 3, 2012. Ecology has
determined that no additional public comment is reciuired. ‘ |

9.  Ecology has cl'e.termined that the actic‘ns to be taken pursuant to the Prospective
Purchaser Consent Decre'e are necessary to protect public health and the environment, and will
lead to a mcre expeditious cleanup of hazardous substances at the Site in compliance with
cleanup standards established under RCW 70.105D.030(2)(e) and Chapter 173-340 WAC. N

I declare under penalty of perjury of the laws of the state of Washington that the

foregoing is true and correct.

DATED this_.5 _day of DEC. 2012, in Vﬁk/mﬁl Washlngton

%/

“NORM HEPNER
DECLARATION OF NORM HEPNER R 2 ' ATTORNEY GENERAL OF WASHINGTON
Ecology Division
© PO Box 40117

© Olympia, WA 98504-0117
FAX (360) 586-6760
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STATE OF WASHINGTON
YAKIMA COUNTY SUPERIOR COURT

NN ’- DLW//’ 5 “ﬁ

STATE OF WASHINGTON,
DEPARTMENT OF ECOLOGY,

)
)
)
Plaintiff, )
) NOTICE OF APPEARANCE
V. )
)
PORT OF SUNNYSIDE, )
)
Defendant. )
TO: State of Washington, Department of Ecology

YOU AND EACH OF YOU are hereby notified that the above-named Defendant,
Port of Sunnyside, appears in the above-entitled action by the undersigned, and requests
that all pleadings and papers of any nature filed or used in said action shall first be served

upon the undersigned attorney reserving the statutory time within which to plead further.
DATED this 13 day of December, 2012.

CHMELIK SITKIN & DAVIS P.S.

%/Z/) Nl

FRANK J. CHMELIK "WSBA #13969
Co-Counsel for Defendant
Port of Sunnyside

CHMELIK SITKIN & DAVIS »s.
NOTICE OF APPEARANCE - 1 ATTORNEYS AT LAW

1500 Railroad Avenue Bellingham, Washington 98225
phone 360.671.1796 + fax 360.671.3781
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HART AND WINFREE

Yy o

STEPKEN R. WINFREE, wss%s&’é’
Co-@ounsel for the Defendant
Port of Sunnyside

FAPORT OF SUNNYSII perty\Prospective Purchaser CD!

NOTICE OF APPEARANCE - 2

CHMELIK SITKIN & DAVIS rs.

ATTORNEYS AT LAW

1500 Railroad Avenue Bellingham, Washington 98225
phone 360.671.1796 « fax 360.671.3781




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

50

STATE OF WASHINGTON :
YAKIMA COUNTY SUPERIOR COURT

STATE OF WASHINGION, o 12 2 0 4 2 73 9
| Plaintiff, ACCEPTANCE OF SERVICE
‘-V.
PORT OF SUNNYSIDE,

Defeﬁdant.

I, Amber A. vHansen, hereby accept servicé of the Summons and Complaint in the
above-captioned case on behalf of Port of Sunnyéide‘. This Acceptance of Service shall have
the same force and effeét as if personally served upon Port of Sunnyvside.

DATED this \3 day of ’\bu, 2012. \ | |
ORT OF SUNNYSIDE

NS

AMBER A. HANSEN
Executive Director

~ Port of Sunnyside .
~ : . } .
ACCEPTANCE OF SERVICE. . | o ATTORNEY GENERAL OF WASHINGTON
. . ' ) Ecology Division
: PO Box 40117

Olympia, WA 98504-0117
(360) 586-6770
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