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Spokane County 
Public Works Department 
I 026 W Broadway Avenue 
Spokane, WA 99260-0170 
·relephone: (509) 447-3600 
Facsimile: (509) 447-7655 

Representati. on: 

Lori A. Teny 
Devra It Cohen 
Foster Gatvey PC 
11 l l Third Ave. , Suite 3000 
Seattle, WA 98!01-3292 
Telephone: (206) 447-8902 
Facsimile: (206) 749-2002 
Email: lori.terry@fpster.corn 
Email devra.cohen(ihfoster.com 

NOTICE OF APPEAL - l FOSTER GAINEY PC 
1111 THIHD AVENUE, SUIT!::, 3000 

SEATTLE', WASH ING TON 98101-3292 

PriON!c (206) 447-4400 FAX (206) 447-9700 



07/12/22 14:56:56 206-749-1929 -> Deura R. Cohen Paye 004 

2 

3 

4 

5 

6 

7 

8 

9 

10 

Jl 

12 

]3 

14 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

.ll. IDENTlF.ICATION ().P PARTIES 

2.1 Spokant~ County, Appellant 

2.2 Washington State D,~partment of Ecology. Respondcmt. 

III. ORDER OR DECISION APPEALKD FROM. 

3.l Spokane County appeals National Pollutant Discharge Elimination System 

(·N·l.,l'Jl''S'·)r) . ('"I ,., .,,). N. WAC)()("'J·17· cl J ·13 "(l"" l I W 1· ... : ... :,\,.. ,: crn11t , t 1c. erm1t .. o. . . . ·n. 1.ssuc on unc . , , ...... _, )y t 1e as 1mgton 

State Department of Ecology (''Ecology"). A copy of the Pcnnit is attached as Exhibit "A" and 

availabl.e at the fQllowing EC()lQgy link: htt.ps://ec9h;>gy.wa.gQv/lssues-and-lqcal­

proiects/Environment:al-proiects/Jmproving-Spokane-Watcrshed#pcrmits. A copy of Ecology's 

transmittal letter is attached as Exhibit "B" "J'he Permit's Fact Shetit is attached as Exhibit "C.'' 

IV. STATEMENT OF .FACTS AND GROUNDS H)R APPEAL 

Spok:me County (the "County") is fully committt~d to prt~serving and protecting wnter 

quality in the Spokane River. This commitmi:mt is demonstrated by the fact that the County was 

the first Spokane River municipal discharger to construct filtered wastewater treatment 

tcchn{)logy at its sewage treatment plant, at a C<.>st vf approximately $150 millicm. Since 

December 2011, all wastewater at the County's Regional Water R.ecla1.uation Facility 

("SCRWRF") has been treated with MBR (mt1n1brane bioreactor) fihration treatment, with 

chemical phosphorus removal. The SCRWRF removes 99% of phosphorus and polychlorinated 

bipht~nyls ('"PCBs") from the County's influtnt prior to dlsdrnrgt\ 

Ecology has recognized the County's commitment to improving the quality of the 

Spokane River. From 2018 through 2021, Ecology has awarded the SCRWRF the Outstanding 

Wastewater Treatment Plant Award. This award rec<>gni.zes fi:icilities that earned the 
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Outstanding Performance Award, which means that the facility regularly met pollution limits, 

conducted monitoring, turned in reports on time, planned for spi.11 prevention, pretreated waste, 

and fulfilled operational demands outlined in its NPDES Permit. The County 's n:.\ceipt of this 

award, four years in a row, denwnstrates its strong and c011tinuing commitment to the quality of 

the Spokane River. 

Additionally, the County voluntarily pmiicipated in the development and administration 

of local community-based toxics reduction via the Spokane River Regional Toxics Task Force 

("Task Force"). The County has provided significant, voluntary in~kind S(~rvices to the Task 

Force, including kiading and administering the Task Force for over a decade. The County also 

developed a Toxics Managenrnnt Plan, has collected PCB influent and efl1ucnt data associated 

with the SCRWR.F, and has collected si1111ples in the County ' s sewer collectio11 system in ()rder 

to better understand sources of PCBs, The County is full.y committed to improving the quality of 

the Spokane River. llowever, for many reasons, the Permit should not be issued at this tirne and 

in its current form. 

The County appeals the Permit on the basis that the following provisions are unlawful 

and/or unreasonable thr the reasons set forth in this Notice of Appeal and other reasons that will 

be proved at the heating of this matter: 

4. l The tirning of this permitting process is unreasonable and in.efficient fbr. arn()ng 

others, the foll.owing reasons; 

4.1. l. ln April 20 I 9, at Ecology's request, the County submithid to .Ecology a 

complete applicMion for a PCB variance, In June 2020, Ecoh>gy issued preliminary draft 

rule language fr)r PCB variances fbr the five permitted dischargers to the Spokane River, 
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along with a technical support document for the variances. Ecology has not finalized the 

variance rules. 

4.1.2 To settle ongoing litigation with Ecology regarding human health criteria 

for certain parnrneters, including PCBs, EPA entered into a stipulated motion to initiate 

federal rnlernaking for human h~1alth cri.tcria for Washington Stat:~\ St:i.puluted Mo. and 

Proposed Order to l·:lol.d ·rhis Case in Abeyance Pending Voluntary Recons. and 

Rulemaking at 3-4, Washington v. U.S. l~nvtl. Pro/. Agerlly, No. 2: I 9-cv-00884-RAJ 

(WJ} Wash. June 30, 2021) (ECF Dkt. No. 84). ln accordance with the stipulati.on, EPA 

issued a proposed rule on March 28, 2022 to adopt new human health crittiria for PCBs at 

7 ppq (parts per quadrillion). 87 Fed. Reg. 19,046 (Apr. 1, 2022). The current PCB 

water quality criteria is 170 ppq. The public comment for the proposed rule cl<,scd on 

May 3 l, 2022. EPA estinrntes that it will require up to nine months to final.ize;~ the 

proposed rule. 

4.1.3 To resolve another litig~ttion matter, in November 2021, .EPA agreed to 

i.ssue ·rotal. Maxim.um Daily Loads ("TMDLs") for PCBs for segments of the Spokane 

River. Consent Decree, Sierra C'/uh v . . McLerran, No. 2: l l-cv-01759-BJR (W .D. Wash. 

Feb. 11, 2022) (ECF Dkt No. 253). lJnder the Consent Decree, .EPA will deve.lop these 

TMDLs by September 30, 2024. The TI\IIDLs will include w,we l.oad nlk)cations for 

permitted discharges containing PCBs, surh as the SCRWRF and the other dischargers to 

the Spokane River. 

4.1.4 Finnlly , the porti.on of Ecology's Water Quality Permit Writer's Manual 

that allows permit writers to use PCB test methods l 668C and 8082A fbr certain 
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purposes in NP DES permits is the subject of a case pending before the Washington 

Supreme Court. Order Granting Pet for Revi<;~w, Niv .. Pulp & .Paper Ass 'n v, Dcp 'I (!f' 

Ecology, 199 Wn.2cl 1010, 508 P.3d 67 l (May 4, 2022). The only PCB test method that 

EPA has approved for NPDES Permit compliance Is Method 608. 40 CFR. § 136. 

4. l ,5 ·rh~~ Permit will likdy be affe(,;ted by th~~ outcomes of the above noted 

legal and regulatory matters and will require significant effo1i for Ecology, Spokane 

County, and the other Spokane River dischargers to reopen and modify the permits. 

4.2 Based on years of PCB data from the SCRWRF, and as calculated in the dran . . 

JO Permit Fact She,~t: prepared by Ecology, there is no reasonable potential for the County's current 

J l effluent to exceed the PCB water quality standard and no PCB eH1uent limit is required. 

12 

]3 

14 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

4.3 The Permit imposes influent and efi1uent PCB rnonitoring (C<)nditi<)n S2) using 

non-EPA approved test methods, Moreover, the Permit's PCB influent mid effluent monitoring 

provisions that rtiquire the use of non-EPA approved test methods fail to include any statement 

acknowledging the inherent v~iriability and unreliability of the required test methods and foi.l to 

al.low the County to make adjustments to the data through blank correction or other methods. 

Finally, between the draft and final Permit, Ecology added quarterly effluent monitoring with 

Method 1668. 

4.4 Ecology imprnperly estiniated the Spokane River critical seas<)n ffows by, arn <:)·1,g 

other things, failing to fully account for the .minimum river flow provisions contained in the 

Avista Federal Energy Regulatory Commission ("FERC") license i.ssued to the Avista Post Falls 

Dam on June 18, 2009. Also, Ecology's river flow estimate does not include all tivailable 

Spokane River flow data. 
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4.5 The total ammonia limits for average monthly and maximL1m daily imposed in the 

Perm.it (Condition S l. A Table 2) are improper because, based on actual data from the SCRW.RF 

and the receiving water, there is no reasonable potential for effluent amn1onia to cause or 

contribute to a violation of receiving water quality criteria. Arnrnonia discharged is 

appropriatdy limited in the Pr.~rmit by seasonal 1;~fflu1;~n, limits (Condi.tion SI.A Table 3) m.aking 

the average month and maximum day limits unnecessary, unreasonable, and improper. 

4.6 Based on existing SCRWRF effluent data and receiving water quality data from 

th(~ Spokane Rivt~r, there is no reasonable potentia.l for cadmium to cause or contribute to an 

exceedance of the water quality criteria. Moreover, the Spokane River c:urrently meets the 

cadtniLun water quality criteda. The cadmium limits in the Permit shoul.d be del.eted and 

replaced with the cadrri.iuni limits in the priN Pe-rmit. 

4,7 Condition SI J of the Pt~rmit requires a Receiving Water and Eflluent Study of 

Temperature even though ten years of low flow summer season temperature data already exist, 

which makes the study unnecessary. In any event, the monthly repotting frequency requirement 

is excessive and unreasonable. Access to the monitoring location is unsafe during high river 

flow periods. Theft of the monitoring equipment has been and remains a problem. Moreover, 

Ecology unreasonably increased the reporting frequency between the draft and final Permit. 

4.8 Co11ditiM S 16.B of the Permit improperly includes a requirement that the County 

continue to work with the Spokane River Rf:igional Toxics Task Force or an unidentified citizen 

advisrny organization or committee to identify strategies to reduce tox.ics in the Spo.kane River 

Watershed even though tbis is an individual NP.DES Permit, not a watershed-based permit, and 

even though another condition in the Penn it (SI 6.A) requires the County to develop a Toxics 
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Reduction Best Management Practices Plan to reduce toxicant loading to the Spokane River. 

2 Moreover, bt~cause EPA is developing a PCB TMDL_, it is unreasonable to impose a Ilegional 

3 Toxics Task Force requirement in the Permit. 
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4.9 Ecology improperly revised General Condition G3 by stating that Ecology will 

reopen the pt~rrnit: should the Human He;,~alth Criteria for PCBs be rcvi.se;,~d but foil.ed to also allow 

the Permit to be rnopened when Ecology finalizes the PCB varianc~i rulemaking on the County's 

PCB variance application that is currently pending before Ecology. 

Spokane County reserves the right to include additional grounds for appeal at a later date 

and also n~serves the dght to add or clarify the grounds and issues for this appeal for a preheari.ng 

order or amendment of the prehearing order as allowed by the Presiding Off'icer and the Board) s 

rules of practice a11d prncedure. 

v. Rl!:LU!:F REQUESTlCD 

Appellant) Spokane County, respectfull.y requtms that the Board grant the followi.ng 

relief: 

5,] An Order invalidating all provisions of the Permit that are unlawful or 

J 8 unreasonable; and 
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5.2 For such other and further relief as the Board deen1s appropriate. 
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DATED this 12th day of July, 2022. 

NOTICE OF APPEAL fl 8 

Deura R. Cohen 

FOSTER GARVEY PC 

C .. ~J~~---'-- (f. ~i.-t2:·-·-· ........... --............................ .. 
Lori A Terry, ws:SJ #22006 
Devra R. Cohen, WSBA # 49952 
1111 'I'hird Avenue. Suite :3000 
Seattle, WA 98 l 01 
Telephone: 206-447-4400 
Emai I: Jori. terry(ii?,fost:er . coin 

devra. cc>licn@foster.com 

Attorneys.for Appe/kmr 
n k ('' ,,po ane .. oun(v 
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