
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 

Concise Explanatory Statement 
Chapters 173-322 and 173-322A WAC 
Remedial Action Grants and Loans 
Summary of rule making and response to comments 

 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 

August 2014 
Publication no. 14-09-051 

  



Publication and Contact Information 
This publication is available on the Department of Ecology’s website at 
www.ecy.wa.gov/biblio/1409051.html. 
 
 
For more information contact: 
 
Toxics Cleanup Program 
P.O. Box 47600  
Olympia, WA  98504-7600  
 

Phone:  360-407-7170 
 
 
Washington State Department of Ecology - www.ecy.wa.gov  
 

• Headquarters, Olympia   360-407-6000 
• Northwest Regional Office, Bellevue 425-649-7000 
• Southwest Regional Office, Olympia 360-407-6300 
• Central Regional Office, Yakima   509-575-2490 
• Eastern Regional Office, Spokane   509-329-3400 

 
 
Ecology publishes this document to meet the requirements of the Washington State 
Administrative Procedure Act (RCW 34.05.325) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
If you need this document in a format for the visually impaired, call the Toxics Cleanup Program 
at 360-407-7170.  Persons with hearing loss can call 711 for Washington Relay Service.  Persons 
with a speech disability can call 877-833-6341. 
 

http://www.ecy.wa.gov/biblio/1409051.html
http://www.ecy.wa.gov/


 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

Concise Explanatory Statement 
 

 
Chapters 173-322 and 173-322A WAC  

Remedial Action Grants and Loans 
 

 
 
 
 
 
 
 
 
 

Toxics Cleanup Program 
Washington State Department of Ecology 

Olympia, Washington  98504-7600 
  



 

This page is purposely left blank. 
 

 



i 

Table of Contents 

ACRONYMS AND ABBREVIATIONS ......................................................................................v 

CHAPTER 1:  INTRODUCTION ..............................................................................................1 
1.1 PURPOSE OF THIS DOCUMENT ............................................................................................1 
1.2 STATUTORY AUTHORITY AND REGULATORY HISTORY ......................................................1 
1.3 SCOPE AND PURPOSE OF RULE MAKING ............................................................................4 
1.4 REASONS FOR ADOPTING RULE .........................................................................................5 
1.5 PUBLIC INVOLVEMENT DURING RULE DEVELOPMENT .......................................................5 
1.6 PUBLIC COMMENT ON PROPOSED RULE .............................................................................7 
1.7 DIFFERENCES BETWEEN PROPOSED AND ADOPTED RULE ..................................................8 
1.8 ORGANIZATION AND FORMAT OF THIS DOCUMENT ............................................................9 

CHAPTER 2: PURPOSE AND AUTHORITY (WAC 173-322A-010) AND RELATION 
TO OTHER LAWS AND RULES (WAC 173-322A-020) ............................11 

2.1 SUMMARY OF PROPOSED RULE ........................................................................................11 
2.2 DIFFERENCES BETWEEN PROPOSED AND ADOPTED RULES ..............................................11 
2.3 RESPONSE TO COMMENTS ................................................................................................11 

CHAPTER 3: DEFINITIONS (WAC 173-322A-100) ............................................................13 
3.1 SUMMARY OF PROPOSED RULE ........................................................................................13 
3.2 DIFFERENCES BETWEEN PROPOSED AND ADOPTED RULES ..............................................14 
3.3 RESPONSE TO COMMENTS ................................................................................................15 

CHAPTER 4: FUNDING CYCLE (WAC 173-322A-200) .....................................................17 
4.1 SUMMARY OF PROPOSED RULE ........................................................................................17 
4.2 DIFFERENCES BETWEEN PROPOSED AND ADOPTED RULES ..............................................17 
4.3 RESPONSE TO COMMENTS ................................................................................................18 

Issue 4-1: For multibiennial oversight remedial action grant projects, do grant 
recipients need to update project proposals and applications each 
biennium? ....................................................................................................18 

Issue 4-2: Does Ecology have the authority to update its ten-year financing plan 
for remedial action grant projects during a biennium? ..............................19 

Issue 4-3: Does Ecology have the authority to adjust funding levels or fund 
additional projects during a biennium if additional funding should 
become available? .......................................................................................20 

CHAPTER 5: FUNDING PRIORITIES (WAC 173-322A-210) ...........................................21 
5.1 SUMMARY OF PROPOSED RULE ........................................................................................21 
5.2 DIFFERENCES BETWEEN PROPOSED AND ADOPTED RULES ..............................................21 
5.3 RESPONSE TO COMMENTS ................................................................................................21 

Issue 5-1: For the purpose of determining whether to maintain the priority of a 
previously funded project, what constitutes “substantial progress”?  
Should Ecology consider factors beyond the recipient’s control? ..............21 

Issue 5-2: Will Ecology provide the public an opportunity to review and 
comment on any proposal to add prioritization factors? ............................22 

CHAPTER 6: FISCAL CONTROLS (WAC 173-322A-220) ................................................23 
6.1 SUMMARY OF PROPOSED RULE ........................................................................................23 



ii 

6.2 DIFFERENCES BETWEEN PROPOSED AND ADOPTED RULES ..............................................23 
6.3 RESPONSE TO COMMENTS ................................................................................................25 

Issue 6-1: For oversight remedial action grants, may Ecology allocate more 
funds for a project each biennium than are estimated to be necessary 
to complete the scope of work for that biennium? .......................................25 

Issue 6-2: Should WAC 173-322A-220(6) apply retroactively to projects that are 
currently funded on July 1, 2014? ...............................................................25 

Issue 6-3: Does the applicability of WAC 173-322A-220(6) depend on the date a 
claim is resolved or claim proceeds are received? .....................................26 

Issue 6-4: May claim proceeds be used to meet match requirements for eligible 
remedial action costs incurred before resolution of the claim? ..................27 

Issue 6-5: Should Ecology be notified of the initiation of settlement negotiations 
to recover remedial action costs? ...............................................................27 

Issue 6-6: Should Ecology be notified of the filing of a lawsuit or insurance 
claim to recover remedial action costs?  Should Ecology be notified 
of the receipt of proceeds from a claim for remedial action costs? ............28 

Issue 6-7: For the purposes of determining whether recipients must repay any 
grant funds, which remedial action costs are claim proceeds 
compared against? ......................................................................................29 

Issue 6-8: Within how many days after costs are incurred should reimbursement 
requests be submitted to Ecology? ..............................................................29 

Issue 6-9: Should Ecology have the authority to provide and periodically update 
a spending plan for a grant or loan? ..........................................................30 

CHAPTER 7: SITE ASSESSMENT GRANTS (WAC 173-322A-300) ................................31 
7.1 SUMMARY OF PROPOSED RULE ........................................................................................31 
7.2 DIFFERENCES BETWEEN PROPOSED AND ADOPTED RULES ..............................................31 
7.3 RESPONSE TO COMMENTS ................................................................................................32 

CHAPTER 8: INTEGRATED PLANNING GRANTS (WAC 173-322A-310) ...................33 
8.1 SUMMARY OF PROPOSED RULE ........................................................................................33 
8.2 DIFFERENCES BETWEEN PROPOSED AND ADOPTED RULES ..............................................33 
8.3 RESPONSE TO COMMENTS ................................................................................................34 

Issue 8-1: Should the pilot program of integrated planning grants be made 
permanent in the rule? ................................................................................34 

Issue 8-2: When prioritizing projects for funding, should the economic and 
community benefits of a project be considered in addition to the 
health and ecological risks posed by the contamination? ...........................35 

Issue 8-3: When prioritizing projects for funding, should whether the hazardous 
waste site is located within a redevelopment opportunity zone be 
considered as a factor? ...............................................................................35 

CHAPTER 9: OVERSIGHT REMEDIAL ACTION GRANTS AND LOANS (WAC 
173-322A-320 AND 173-322A-325) .................................................................37 

9.1 SUMMARY OF PROPOSED RULE ........................................................................................37 
9.2 DIFFERENCES BETWEEN PROPOSED AND ADOPTED RULES ..............................................38 
9.3 RESPONSE TO COMMENTS ................................................................................................39 

Issue 9-1: For the purposes of oversight remedial action grants, may a project 
include more than one phase of the cleanup process? ................................39 



iii 

Issue 9-2: Does a prospective purchaser have to sign an order or decree under 
MTCA to be eligible for oversight remedial action grants? .......................40 

Issue 9-3: Under what conditions may Ecology fund a project when a person 
other than the applicant is required to conduct the remedial actions? .......40 

Issue 9-4: When prioritizing projects for funding, should the economic and 
community benefits of a project be considered in addition to the 
health and ecological risks posed by the contamination? ...........................41 

Issue 9-5: When prioritizing projects for funding, should whether the applicant 
is a prospective purchaser of a brownfield property within a 
redevelopment opportunity zone be considered as a factor? ......................41 

Issue 9-6: For multibiennial projects, must grant recipients update project 
proposals and applications each biennium? ...............................................42 

Issue 9-7: Should the limitation on funding negotiations of orders or decrees be 
modified? .....................................................................................................43 

Issue 9-8: What criteria will Ecology use to determine whether a project is 
eligible for more than 50% funding? ..........................................................43 

Issue 9-9: Should the economic disadvantage of neighborhoods within a city 
that is not disadvantaged be considered when determining whether to 
fund a higher share of eligible costs? .........................................................44 

Issue 9-10: May Ecology allocate more funds for a project each biennium than 
are estimated to be necessary to complete the scope of work for that 
biennium? ....................................................................................................45 

Issue 9-11: May Ecology provide an extended grant agreement for a project if the 
eligible costs are less than $20 million? .....................................................45 

Issue 9-12: May Ecology fund more than 50% of the eligible costs for projects 
under an extended grant agreement? ..........................................................46 

CHAPTER 10: INDEPENDENT REMEDIAL ACTION GRANTS (WAC 173-322A-
330) .....................................................................................................................47 

10.1 SUMMARY OF PROPOSED RULE ........................................................................................47 
10.2 DIFFERENCES BETWEEN PROPOSED AND ADOPTED RULES ..............................................47 
10.3 RESPONSE TO COMMENTS ................................................................................................48 

Issue 10-1: Should Ecology be allowed to fund projects periodically during the 
cleanup instead of just at the end of the cleanup? ......................................48 

Issue 10-2: When prioritizing projects for funding, should the economic and 
community benefits of a project be considered in addition to the 
health and ecological risks posed by the contamination? ...........................49 

Issue 10-3: When prioritizing projects for funding, should whether the applicant 
is a prospective purchaser of a brownfield property within a 
redevelopment opportunity zone be considered as a factor? ......................49 

Issue 10-4: Should Ecology reimburse costs incurred more than five years before 
the submission of a completed application? ................................................50 

Issue 10-5: Should the economic disadvantage of neighborhoods within a larger 
city be considered when determining whether to fund a higher share 
of eligible costs? ..........................................................................................50 

Issue 10-6: For periodic reimbursement grants, does the recipient need to 
complete remedial actions at the site or property for withheld funds to 
be paid by Ecology? ....................................................................................51 



iv 

CHAPTER 11: AREA-WIDE GROUNDWATER INVESTIGATION GRANTS (WAC 
173-322A-340)....................................................................................................53 

11.1 SUMMARY OF PROPOSED RULE ........................................................................................53 
11.2 DIFFERENCES BETWEEN PROPOSED AND ADOPTED RULES ..............................................53 
11.3 RESPONSE TO COMMENTS ................................................................................................54 

Issue 11-1: When prioritizing projects for funding, should the economic and 
community benefits of a project be considered in addition to the 
health and ecological risks posed by the contamination? ...........................54 

Issue 11-2: When prioritizing projects for funding, should whether the hazardous 
waste site is located within a redevelopment opportunity zone be 
considered as a factor? ...............................................................................54 

CHAPTER 12: SAFE DRINKING WATER ACTION GRANTS (WAC 173-322A-350) ...57 
12.1 SUMMARY OF PROPOSED RULE ........................................................................................57 
12.2 DIFFERENCES BETWEEN PROPOSED AND ADOPTED RULES ..............................................57 
12.3 RESPONSE TO COMMENTS ................................................................................................58 

CHAPTER 13: METH LAB AND DERELICT VESSEL GRANTS (ELIMINATED) .......59 
12.1 SUMMARY OF PROPOSED RULE ........................................................................................59 
12.2 DIFFERENCES BETWEEN PROPOSED AND ADOPTED RULES ..............................................59 
12.3 RESPONSE TO COMMENTS ................................................................................................59 

REFERENCES 
APPENDIX A: COMMENTER INDEX 
APPENDIX B: COPIES OF WRITTEN COMMENTS 
APPENDIX C: TRANSCRIPT OF PUBLIC HEARING 
APPENDIX D: DIFFERENCES BETWEEN PROPOSED AND ADOPTED RULE 

LANGUAGE 
 
 
  



v 

Acronyms and Abbreviations 

APA  Administrative Procedure Act 
CERCLA  Comprehensive Environmental Response, Compensation, and Liability Act 
Ecology  Washington State Department of Ecology 
HST  Hazardous Substance Tax 
MTCA  Model Toxics Control Act 
PLP  Potentially liable person 
RAG  Remedial action grant 
RCW  Revised Code of Washington 
WAC Washington Administrative Code 
 
  



vi 

This page is purposely left blank. 
 

 
 



1 

Chapter 1:  Introduction 

1.1 Purpose of this Document 

The purpose of a Concise Explanatory Statement is to: 
 

• Provide reasons for adopting a rule. 
• Describe any differences between the proposed and adopted rule. 
• Provide Ecology’s response to public comments on the proposed rule. 

 
The documentation is required by the Administrative Procedure Act (RCW 34.05.325). 
 
This Concise Explanatory Statement is for the Washington State Department of Ecology’s repeal 
and adoption of the following rules: 
 

Title:  Remedial Action Grants and Loans 

WAC Chapter:  Repeal of Chapter 173-322 WAC and adoption of Chapter 173-322A WAC 

Adopted date:  August 29, 2014 

Effective date: September 29, 2014 
 
To see more information related to this rule making or other Ecology rule makings please visit 
our web site: www.ecy.wa.gov/laws-rules/index.html. 
 
1.2 Statutory Authority and Regulatory History 

In November 1988, the Model Toxics Control Act, Chapter 70.105D RCW, was passed by the 
voters of the State of Washington as Initiative 97.  The law became effective on March 1, 1989.   
MTCA establishes the basic authorities and requirements for cleaning up contaminated sites in a 
manner that will protect human health and the environment.   
 
As a declaration of policy, MTCA states that: 
 

Each person has a fundamental and inalienable right to a healthful environment, and each 
person has a responsibility to preserve and enhance that right.  The beneficial stewardship 
of the land, air, and waters of the state is a solemn obligation of the present generation for 
the benefit of future generations (RCW 70.105D.010(1)). 

 
MTCA further declares that: 
 

A healthful environment is now threatened by the irresponsible use and disposal of 
hazardous substances.  There are hundreds of hazardous waste sites in this state, and 
more will be created if current waste practices continue.  Hazardous waste sites threaten 
the state’s water resources, including those used for public drinking water.  Many of our 
municipal landfills are current or potential hazardous waste sites and present serious 
threats to human health and the environment.  The costs of eliminating these threats in 
many cases are beyond the financial means of our local governments and ratepayers” 
(RCW 70.105D.010(2)).  

http://www.ecy.wa.gov/laws-rules/index.html
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For these reasons, MTCA declares that its main purpose is “to raise sufficient funds to clean up 
all hazardous waste sites and to prevent the creation of future hazards due to improper disposal 
of toxic wastes into the state’s lands and waters” (RCW 70.105D.010(2)).   
 
To do this work, voters authorized under Initiative 97 a tax on hazardous substances, including 
petroleum products, pesticides, and other specified chemicals.  The substances are taxed at the 
rate of 0.70 percent of the wholesale value ($7 tax per $1,000 product value).  The tax is 
promulgated in Chapter 82.21 RCW, Hazardous Substance Tax (HST).   
 
MTCA directs the revenue raised by the HST into three different accounts in the state treasury.  
The revenue is dedicated by MTCA to a broad range of toxic pollution prevention, hazardous 
and solid waste management, water and environmental health protection and monitoring, and 
toxic cleanup purposes (RCW 70.105D.070).1     
 
One of those purposes is to provide remedial action grants and loans to local governments to 
expedite the cleanup and redevelopment of contaminated publically-owned lands and to lessen 
the impact of the cleanups on local taxpayers and ratepayers (RCW 70.105D.070(4)(a)(i) and (ii) 
and (4)(e)).  The remedial action grants and loans are intended to supplement local government 
funding and funding from other sources.  For the 2013-15 fiscal biennium, the Legislature 
appropriated $62.5 million for remedial action grants and loans. 
 
MTCA specifically directs Ecology to “adopt rules for grant or loan issuance and performance” 
(RCW 70.105D.070(8)).  MTCA also authorizes Ecology to adopt any other rules “necessary to 
carry out the provisions of this chapter” (RCW 70.105D.030(1)(l)). 
 
Regulatory History 

In 1990, Ecology adopted Chapter 173-322 WAC, Remedial Action Grants and Loans,2 to 
implement the program of remedial action grants and loans established by MTCA. 
 
The rule was subsequently amended by Ecology in: 
 

• 1993 (WSR 93-24-047); 
• 2001 (WSR 01-05-024); 
• 2005 (WSR 05-07-104); and 
• 2007 (WSR 07-08-010). 

 
Legislative Changes in 2007 

In 2007, the Washington State Legislature passed Substitute House Bill 1761 (Laws of 2007, 
Chapter 446), which amended Chapter 70.105D RCW.  Among other things, the legislation: 
 

                                                 
1 For more information about the expenditure of HST revenue, see the “Model Toxics Control Accounts Biennial 
Report: 2011-2013 Biennium” (Ecology, 2013). 
2 The rule was originally adopted by Ecology on May 1, 1990, and became effective on June 1, 1990 (WSR 90-10-
057). 

http://apps.leg.wa.gov/documents/laws/wsr/2001/05/01-05-024.htm
http://apps.leg.wa.gov/documents/laws/wsr/2005/07/05-07-104.htm
http://apps.leg.wa.gov/documents/laws/wsr/2007/08/07-08-010.htm
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• Directed Ecology to develop ten-year financing plans and create financing tools to clean 
up large-scale hazardous waste sites requiring multi-year commitments (RCW 
70.105D.030(3) and (5)). 

• Authorized Ecology to use additional strategies to expedite cleanups throughout the state, 
including altering match requirements for remedial action grants (RCW 
70.105D.070(4)(e)). 

 
These directives were modified and expanded by the Washington State Legislature in 2013.  
 
For more information about the legislation, go to: 
http://dlr.leg.wa.gov/billsummary/default.aspx?year=2007&bill=1761 
 
For a copy of the session law, see: http://apps.leg.wa.gov/documents/billdocs/2007-
08/Pdf/Bills/Session%20Laws/House/1761-S.SL.pdf 
 
Legislative Changes in 2013 

In 2013, the Legislature passed Second Engrossed Second Substitute Senate Bill 5296 (Chapter 
1, Laws of 2013 2nd Special Session), which amended Chapter 70.105D RCW.  One of the most 
significant changes to MTCA is to the remedial action grant and loan program.   
 
The legislation establishes new funding priorities for the program and directs Ecology to make 
several changes to the program, including: 

 

• Enter into extended grant agreements with local governments for projects exceeding $20 
million and occurring over multiple budget cycles. Such projects would receive priority 
for grant funds (RCW 70.105D.070(4)(a)(i) and (e)(i)). 

• Provide integrated planning grants to local governments for studies that facilitate the 
cleanup and reuse of contaminated sites (RCW 70.105D.070(4)(a)(ii) and (e)(iv)). 

• Eliminate methamphetamine lab site assessment and cleanup grants and derelict vessel 
remedial action grants as separate types of grants (RCW 70.105D.070(4)(a)). 

• Provide area-wide groundwater remedial action grants without requiring local 
governments to be a potentially liable person or seek reimbursement of grant funds from 
such persons (RCW 70.105D.070(4)(e)(v)). 

• Enter into grant agreements with local governments before they acquire or secure access 
to a property, provided they include a schedule (RCW 70.105D.070(4)(e)(iii)). 

• Provide periodic reimbursement of the costs of independent remedial actions (RCW 
70.105D.070(4)(e)(ii)). 

• Implement cash management principles to ensure budgeted funds are put to work (RCW 
70.105D.030(3)).   

 
To accelerate both remedial action and economic recovery, the Legislature directed that:    
 

[T]he department may expedite the adoption of rules necessary to implement [the 
legislation] using the expedited procedures in RCW 34.05.353.  The department shall 
initiate the award of financial assistance by August 1, 2013.  To ensure the adoption of 
rules will not delay financial assistance, the department may administer the award of 
financial assistance through interpretative guidance pending the adoption of rules through 
July 1, 2014 (RCW 70.105D.070(8)). 

http://dlr.leg.wa.gov/billsummary/default.aspx?year=2007&bill=1761
http://apps.leg.wa.gov/documents/billdocs/2007-08/Pdf/Bills/Session%20Laws/House/1761-S.SL.pdf
http://apps.leg.wa.gov/documents/billdocs/2007-08/Pdf/Bills/Session%20Laws/House/1761-S.SL.pdf
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Ecology declined to use the expedited rule-making procedures in RCW 34.05.353 to provide an 
opportunity for local governments and other interested persons to be involved in the 
development of and provide comment on the proposed rule. 
 
For more information about the legislation, go to: 
http://apps.leg.wa.gov/billinfo/summary.aspx?bill=5296&year=2013 
 
For a copy of the session law, see:  
http://apps.leg.wa.gov/documents/billdocs/2013-14/Pdf/Bills/Session%20Laws/Senate/5296-
S2.SL.pdf 
 
1.3 Scope and Purpose of Rule Making 

Ecology is repealing Chapter 173-322 WAC and adopting new Chapter 173-322A WAC, 
Remedial Action Grants and Loans.  The new chapter replaces the repealed chapter.  This rule 
making modifies the existing program of grants and loans to local governments for investigating 
and cleaning up hazardous waste sites.  The purpose of the rule making is to: 
 

1. Implement changes to MTCA passed by the Washington State Legislature in 2013 
affecting the remedial action grant and loan program.  The legislation establishes new 
funding priorities for the program and directs Ecology to make several changes to the 
program, including: 
 

• Enter into extended grant agreements with local governments for projects 
exceeding $20 million and occurring over multiple budget cycles. Such projects 
would receive priority for grant funds. 

• Provide integrated planning grants to local governments for studies that facilitate 
the cleanup and reuse of contaminated sites. 

• Eliminate methamphetamine lab site assessment and cleanup grants and derelict 
vessel remedial action grants as separate types of grants. 

• Provide area-wide groundwater remedial action grants without requiring local 
governments to be a potentially liable person or seek reimbursement of grant 
funds from such persons. 

• Enter into grant agreements with local governments before they acquire or secure 
access to a property, provided they include a schedule. 

• Provide periodic reimbursement of the costs of independent remedial actions. 
• Implement cash management principles to ensure budgeted funds are put to work.   

 
2. Make other appropriate changes to the requirements governing remedial action grants and 

loans (such as updating funding limits and recipient match requirements). 
 

3. Streamline existing requirements, improve rule clarity, and improve consistency with 
other requirements in this chapter or with other state and federal laws and rules (such as 
coordinating with agency-wide efforts to streamline and standardize grant processes). 

 
  

http://apps.leg.wa.gov/billinfo/summary.aspx?bill=5296&year=2013
http://apps.leg.wa.gov/documents/billdocs/2013-14/Pdf/Bills/Session%20Laws/Senate/5296-S2.SL.pdf
http://apps.leg.wa.gov/documents/billdocs/2013-14/Pdf/Bills/Session%20Laws/Senate/5296-S2.SL.pdf


5 

1.4 Reasons for Adopting Rule 

This rule making is necessary to: 
 
1. Comply with changes to the Model Toxics Control Act, Chapter 70.105D RCW, passed 

by the Washington State Legislature in 2013, and continue to implement those changes 
after June 30, 2014.  

 
2. Encourage and expedite the cleanup and reuse of contaminated sites by local 

governments.  
 
3. Make the rule easier to use and understand.  
 

The replacement of existing Chapter 173-322 WAC with new Chapter 173-322A WAC is 
necessary to streamline and clarify the rule.  
 
1.5 Public Involvement during Rule Development 

Ecology consulted with local governments throughout the rule-making process and provided 
opportunities for the business community and other interested persons to get involved.   
 
Public Notice of Rule Making 
 
At the start of the rule making, Ecology: 
 

1. Sent letters to tribal chairs (with copies to the natural resource directors) inviting 
Government-to-Government consultations. No consultations were requested. 

 
2. Sent emails to the following persons inviting them to participate in the rule-making 

process: 
 

• Local governments who have received remedial action grants or loans. 
• Persons who had joined our MTCA-SMS listserv. 
• Persons who had joined our Remedial Action Grants listserv. 
• Persons who had joined the agency WAC Track listserv. 

 
3. Posted information on the agency’s rule-making web site: 

www.ecy.wa.gov/programs/tcp/regs/wac173322/1309.html. 
 
Public Outreach during Rule Development 
 
During the development of the rule proposal, Ecology: 
 

1. Consulted with local governments and other interested parties.  
 

a. Ecology established a rule work group to advise us. We selected group members 
to represent the experiences and views of those impacted by the remedial action 
grants and loans program. We held two work group meetings, which were also 
open to the public: 

http://www.ecy.wa.gov/programs/tcp/regs/wac173322/1309.html
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• Meeting #1 – December 5, 2013. 
 

The purpose of this first meeting was to seek advice from the work group 
and other interested persons on how to implement the legislative changes 
and to determine whether any other changes should be made to the 
existing rules and guidelines. 

 
• Meeting #2 – February 18, 2014. 

 
The purpose of this second meeting was to brief the work group on the 
draft proposal and provide an opportunity for the work group and other 
interested persons to provide us with feedback on the proposed changes.  

 
b. Ecology submitted a preliminary draft of the rule proposal to work group 

members and to local governments and other interested persons on our RAG 
listserv. The comment period was from February 13, 2014 to March 5, 2014. We 
also posted the draft on our rule web page. 
 

c. Ecology also talked with representatives from local governments individually to 
answer questions and listen to concerns. Input was considered when developing 
the proposed rule. 

 
2. Consulted with local health departments to determine whether any changes should be 

made to site assessment grants. These grants provide funding to local health departments 
and districts for conducting initial investigations and site hazard assessments on behalf of 
Ecology. A preliminary draft of the rule proposal was distributed to local health 
departments and districts for their review and comment. 

 
Public Access to Information during Rule Making 
 
Local governments and other interested persons could access information on the rule making and 
public involvement opportunities by: 
 

1. Accessing the following Ecology web site: 
www.ecy.wa.gov/programs/tcp/regs/wac173322/1309.html. 
 

2. Signing up to receive e-mail notices at: listserv.wa.gov/cgi-bin/wa?A0=ECY-
REMEDIAL-ACTION-GRANTS. 
 

3. Contacting the Rule Coordinator. 
 
  

http://www.ecy.wa.gov/programs/tcp/regs/wac173322/1309.html
http://listserv.wa.gov/cgi-bin/wa?A0=ECY-REMEDIAL-ACTION-GRANTS
http://listserv.wa.gov/cgi-bin/wa?A0=ECY-REMEDIAL-ACTION-GRANTS
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1.6 Public Comment on Proposed Rule 

On April 15, 2014, Ecology filed the rule proposal with the Office of the Code Reviser. On May 
7, 2014, the rule proposal was published in the Washington State Register (WSR 14-09-052). 
 
Public Notice 
 
Notice of the rule proposal and opportunity to comment was: 
 

1. Published in the Washington State Register (WSR 14-09-052) on May 7, 2014. 
 

2. Published in the Toxics Cleanup Program’s Site Register, which was emailed to about 
650 subscribers on May 1, May 15, and May 29, 2014.  The publications are available at: 
www.ecy.wa.gov/programs/tcp/pub_inv/pub_inv2.html. 
 

3. Issued in a news release on April 23, 2014. The news release is available at: 
www.ecy.wa.gov/programs/tcp/regs/wac173322/1309-proposal.html. 
 

4. Sent by letter to tribal chairs with copies to the natural resource directors.  The notice 
included an invitation for Government-to-Government consultations. Ecology received a 
query from one tribe, but no consultations were requested. 
 

5. Sent by email to: 
 

• About 1,400 people who subscribe to the agency’s WAC Track listserv, which 
updates subscriber’s of all agency rule-making activities:  
listserv.wa.gov/cgi-bin/wa?A0=ECOLOGY-WAC-TRACK. 
 

• About 700 people specifically interested in MTCA or remedial action grants, 
including: 
 

o Subscribers to the Remedial-Action-Grants listserv: 
listserv.wa.gov/cgi-bin/wa?A0=ECY-REMEDIAL-ACTION-GRANTS 

o Subscribers to the MTCA-SMS listserv:  
listserv.wa.gov/cgi-bin/wa?A0=MTCA-SMS-RULE-UPDATE. 

o Work group members or invitees. 
o Grant recipients. 

 
6. Posted on Ecology’s public involvement calendar: 

apps.ecy.wa.gov/pubcalendar/calendar.asp. 
 

7. Posted on Ecology’s rule-making web sites: 
 

• http://www.ecy.wa.gov/laws-rules/wac173322/1309.html. 
• www.ecy.wa.gov/programs/tcp/regs/wac173322/1309.html. 

 
  

http://www.ecy.wa.gov/programs/tcp/pub_inv/pub_inv2.html
http://www.ecy.wa.gov/programs/tcp/regs/wac173322/1309-proposal.html
http://listserv.wa.gov/cgi-bin/wa?A0=ECOLOGY-WAC-TRACK
http://listserv.wa.gov/cgi-bin/wa?A0=ECY-REMEDIAL-ACTION-GRANTS
http://listserv.wa.gov/cgi-bin/wa?A0=MTCA-SMS-RULE-UPDATE
http://apps.ecy.wa.gov/pubcalendar/calendar.asp
http://www.ecy.wa.gov/laws-rules/wac173322/1309.html
http://www.ecy.wa.gov/programs/tcp/regs/wac173322/1309.html
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Public Hearing 
 
Ecology held one public hearing on the rule proposal, during which the public could ask 
questions and provide oral testimony.  The hearing was held at: 
 
  Department of Ecology 

Headquarters Office 
300 Desmond Drive SE 
Lacey, WA 98503 
May 29, 2014 at 10:00 a.m. 

 
Those unable to attend the hearing in person could participate through a webinar, including 
asking questions or providing comments.   
 
In total, seven people attended the hearing, three in person and four via webinar.  One person 
provided oral testimony. 
 
Public Comment 
 
Ecology accepted public comment on the rule proposal for 53 days between April 15 and June 6, 
2014.  Comments were received in writing and transcribed from oral testimony provided at the 
public hearing.  In total, three individuals or organizations submitted comments on the proposal.  
Ecology identified a total of 25 separate comments. 
 
1.7 Differences between Proposed and Adopted Rule 

The Administrative Procedure Act requires Ecology to describe the differences between the text 
of the proposed rule as published in the Washington State Register and the text of the rule as 
adopted, other than editing changes, stating the reasons for the differences (RCW 
34.05.325(6)(a)(ii)).  
 
There are some differences between the proposed rule filed on April 15, 2014, and the adopted 
rule filed on August 29, 2014.  Ecology made these changes for all or some of the following 
reasons:  
 

• In response to comments we received. 
• To ensure clarity and consistency. 
• To meet the intent of the authorizing statute.  

 
The changes Ecology made to the text of the proposed rule, including all deletions and additions, 
are identified in Appendix D to this document.  The changes (other than editing) and Ecology’s 
reasons for making them are summarized in Chapters 2 through 13, as applicable. 
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1.8 Organization and Format of this Document 

This Concise Explanatory Statement is organized into thirteen chapters.  Chapter 1 provides 
information on the rule making and public participation.   
 
Chapters 2 through 13 address the adopted rule, organized by rule section.  Each of these 
chapters is broken into three sections: 
 

• Section 1 – Summary of Proposed Rule 
• Section 2 – Differences between Proposed and Adopted Rules 
• Section 3 – Responses to Comments    

 
This document responds to the identified comments in a question and answer format.  Ecology 
reviewed the public comments and grouped them into a series of questions (the “issues”).  Each 
of the questions reflects a particular issue or set of issues raised by one or more individuals or 
organizations.  Following each question, Ecology identifies the commenter who raised the issue, 
the number assigned to the relevant comments, and the rule sections to which the question 
applies.  Ecology then provides a response.  Copies of written comments and transcripts of oral 
testimony are included, respectively, in Appendix B and C of this document.  To find specific 
comments, use the name of the commenter and the comment number.  
 
This document includes the following four appendices: 
 

• Appendix A – Commenter Index 
 

This appendix includes a complete list of the individuals or organizations who provided 
comments on the rule proposal and where in this document you can find Ecology’s 
response to the comments. 

 
• Appendix B – Copy of Written Comments 

 
This appendix includes a copy of all written comments received by Ecology on the rule 
proposal. 
 

• Appendix C – Transcripts of Public Hearings 
 

This appendix includes a complete transcript of the public hearing, including testimony 
provided during the hearing. 

 
• Appendix D – Differences between Proposed and Adopted Rule Language 

 
This appendix includes a complete text of the adopted rule that tracks differences with the 
proposed rule.  The changes are tracked using strikeouts and underlines.  The changes 
are also highlighted. 
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Chapter 2: Purpose and Authority (WAC 173-322A-010) and 
Relation to Other Laws and Rules (WAC 173-
322A-020) 

This chapter provides a concise explanatory statement of the changes to the purpose and 
authority for the rule and the relation of the rule or other laws and rule.  This chapter provides a 
summary of the proposed rule (Section 2.1), describes any differences between the proposed and 
adopted rule (Section 2.2), and responds to any public comments on the proposed rule (Section 
2.3). 
 
2.1 Summary of Proposed Rule 

WAC 173-322A-010 specifies the purpose and authority for the rule.  The section modifies and 
replaces WAC 173-322-010.  Differences between the sections are tracked in “Rule Proposal 
with Tracked Changes” (Ecology, 2014).  The proposed rule: 
 

• Modified the description of the threat posed by hazardous waste sites to human health 
and the environment. 

• Added as a purpose the redevelopment of brownfield properties, where economic 
development and other community reuse objectives are hindered by the presence of 
contamination.  The addition of this purpose is intended to reflect legislative changes to 
MTCA in 2013.   

 
WAC 173-322A-020 specifies the relationship between the rule and other laws and rules. The 
section modifies and replaces WAC 173-322-030.  Differences between the sections are tracked 
in “Rule Proposal with Tracked Changes” (Ecology, 2014).  The proposed rule clarifies that it 
does not modify orders or decrees the department has secured with prospective purchasers. 
 
2.2 Differences between Proposed and Adopted Rules 

Ecology did not make any changes to these sections of the proposed rule.   
 
2.3 Response to Comments 

No comments were received on these sections of the proposed rule. 
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Chapter 3: Definitions (WAC 173-322A-100) 

This chapter provides a concise explanatory statement for WAC 173-322A-100, which governs 
the definition of terms used in the rule.  This chapter provides a summary of the proposed rule 
(Section 3.1), describes any differences between the proposed and adopted rule (Section 3.2), 
and responds to any public comments on the proposed rule (Section 3.3). 
 
3.1 Summary of Proposed Rule 

WAC 173-322A-100 defines terms used in the rule.  The section modifies and replaces WAC 
173-322-020.  Differences between the sections are tracked in “Rule Proposal with Tracked 
Changes” (Ecology, 2014).   
 
The proposed rule added definitions of the following terms: 

• Agreement signature date 
• Applicant 
• Average market rate 
• Biennium 
• Brownfield property 
• Budget 
• Construction completion 
• Department share 
• Economically disadvantaged city or town 
• Eligible cost 
• Extended grant agreement 
• Feasibility study 
• Highly impacted community 
• Initial investigation 
• In-kind contributions 
• Property 
• Prospective purchaser 
• Recipient 
• Recipient share 
• Remedial investigation 
• Scope of work 
• Voluntary cleanup program 

 
The proposed rule changed definitions of the following terms: 

• Area-wide groundwater contamination 
• Cleanup action 
• Economically disadvantaged county 
• Innovative technology 
• Local government 
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• No further action determination 
• Partial funding 
• Public water system 
• Retroactive costs 

 
The proposed rule eliminated definitions of the following terms because they are no longer used: 

• Abandoned or derelict vessels 
• Hazard ranking 
• Initial containment of methamphetamine lab sites 
• Methamphetamine lab site assessment 
• Model Toxics Control Act 
• National Priorities List 
• Oversight costs 
• Pilot study 
• Recycling 
• Remedial design 
• Remedial investigation/feasibility study 
• Safe drinking water action 
• Treatment 

 
3.2 Differences between Proposed and Adopted Rules 

The changes Ecology made to the text of the proposed rule, including all deletions and additions, 
are identified in Appendix D to this document.  The changes (other than editing) and Ecology’s 
reasons for making them are summarized below. 
 

• WAC 173-322A-100(11): Changed definition of the term “decree” or “consent decree.”   
 
Reason: To clarify that the term includes any consent decree issued under the 

authorizing statute, Chapter 70.105D RCW.   
 

• WAC 173-322A-100(15): Changed definition of the term “economically disadvantaged 
county.”   
 
Reason: To clarify that the per capita income of a county is compared against the median 

per capita income of counties in Washington state. 
 

• WAC 173-322A-100(16): Changed definition of the term “economically disadvantaged 
city or town.”   
 
Reason: To clarify that the per capita income of a city or town is compared against the 

median per capita income of cities and towns in Washington state. 
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• WAC 173-322A-100(44): Added definition of the term “redevelopment opportunity 
zone.”   
 
Reason: To define a term that was not used in the proposed rule.  The term is defined to 

mean the same as the term in the authorizing statute, Chapter 70.105D RCW.  
The change is based on public comment on other sections of the rule. 

 
3.3 Response to Comments 

No comments were received on this section of the proposed rule. 
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Chapter 4: Funding Cycle (WAC 173-322A-200) 

This chapter provides a concise explanatory statement for WAC 173-322A-200, which governs 
the funding cycle for remedial action grants and loans.  This chapter provides a summary of the 
proposed rule (Section 4.1), describes any differences between the proposed and adopted rule 
(Section 4.2), and responds to any public comments on the proposed rule (Section 4.3). 
 
4.1 Summary of Proposed Rule 

WAC 173-322A-200 governs the funding cycle for remedial action grants and loans.  These 
provisions are replicated, as applicable, under each grant and loan category.  This section 
completely replaces WAC 173-322-040.  The proposed rule provided for: 
 

• Project solicitation. 
• Application submittal. 
• Project evaluation and ranking. 
• Updating the ten-year financing plan. 
• Development of legislative budget requests. 
• Allocation of appropriated funds based on funding priority. 
• Development of grant agreements based on completed applications. 

 
4.2 Differences between Proposed and Adopted Rules 

The changes Ecology made to the text of the proposed rule, including all deletions and additions, 
are identified in Appendix D to this document.  The changes (other than editing) and Ecology’s 
reasons for making them are summarized below. 
 

• WAC 173-322A-200(1): Changed how frequently Ecology will solicit project proposals 
from annually to biennially.   
 
Reason:  To reflect the fact that budgets and ten-year financing plans are developed on a 

biennial basis.  Applications may still be submitted at other times.  
 

• WAC 173-322A-200(1): Added authority for Ecology to update its ten-year financing 
plan as needed during a biennium.   
 
Reason:  To clarify Ecology’s authority and ensure that Ecology can fund additional 

eligible projects during a biennium should funds become available.  Some 
projects are not eligible for funding unless they are included in the ten-year 
financing plan (WAC 173-322A-320(2)(e) and 173-322A-340(2)(e)).   

 
• WAC 173-322A-200(1): Added requirement that, for multibiennial oversight remedial 

action grant projects, proposals must be updated biennially.  
 

Reason:  To clarify whether and for which types of multibiennial projects proposals must 
be updated biennially.  For oversight remedial action grants, Ecology may not 
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allocate more funds for a project each biennium than are estimated to be 
necessary to complete the scope of work for that biennium (WAC 173-322A-
220(5)(a)).  Ecology needs the information included in the project proposals to 
develop its biennial budget and update its ten-year financing plan.  This change 
was based on public comment. 

 
• WAC 173-322A-200(2): Added requirement that, for multibiennial oversight remedial 

action grant projects, an application must be submitted before each biennium for which 
additional funds are requested. 

 
Reason:  To clarify whether and for which types of multibiennial projects applications 

must be submitted before each biennium for which additional funds are 
requested.  For oversight remedial action grants, Ecology may not allocate more 
funds for a project each biennium than are estimated to be necessary to 
complete the scope of work for that biennium (WAC 173-322A-220(5)(a)).  
Ecology needs the information included in the application to prepare grant 
agreements.  This change was based on public comment. 

 
• WAC 173-322A-200(5): Added authority for Ecology to adjust funding levels or fund 

additional eligible projects during a biennium if additional funds should become 
available. 

 
Reason: To clarify Ecology’s authority and to reflect the fact that additional funds may 

become available during a biennium in a supplemental budget or if funds 
granted for other projects are not spent. 

 
4.3 Response to Comments 

Issue 4-1: For multibiennial oversight remedial action grant projects, do grant 
recipients need to update project proposals and applications each 
biennium? 

• Commenter: Seattle Public Utilities and Seattle City Light (11, 13) 
• Rule Sections: WAC 173-322A-200(1) and (2); 173-322A-320(4)(a) and (b); 173-322A-

325(5)(a) and (b) 
 

Response: YES  
 
Ecology has revised the proposed rule to clarify that, for multibiennial oversight remedial action 
grant projects, the grant recipient must: 
 

• Update project proposals each biennium (WAC 173-322A-200(1); 173-322A-320(4)(a); 
173-322A-325(5)(a)). 

• Submit an application before each biennium for which additional funds are requested 
(WAC 173-322A-200(2); 173-322A-320(4)(b); 173-322A-325(5)(b)).  
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The provisions are necessary as part of a cash management approach for multibiennial projects, 
as directed by the Legislature in 2013 (RCW 70.105D.030(3), as revised by Chapter 1, Laws of 
2013 2nd spec. sess.).  To implement this directive, the rule was revised to prohibit: 
 

• The allocation of more funds each biennium than are estimated to be necessary to 
complete the scope of work for that biennium (WAC 173-322A-220(5)(a) and 173-
322A-320(8)(a)). 

• The allocation of more funds for a project if the funds awarded during a previous 
biennium have not been substantially expended or contracts have not been entered into to 
substantially expend the funds (WAC 173-322A-220(5)(b) and 173-322A-320(8)(b)).  

 
This ensures that budgeted funds are put to work in the biennium in which they are appropriated 
instead of being set aside for work in future biennia. 
 
Ecology needs the information in updated project proposals to update its long-term financing 
plan for the projects and make legislative budget requests for the next biennium. Ecology needs 
the information in the application, including a detailed scope of work and budget for the next 
biennium, to prepare new grant agreements.  Ecology issues new grants instead of amending 
existing grants so that it can track the use of each legislative appropriation.    
 
Issue 4-2: Does Ecology have the authority to update its ten-year financing plan 

for remedial action grant projects during a biennium? 

• Commenter: Maul Foster & Alongi, Inc. (5) 
• Rule Sections: WAC 173-322A-200(1), 173-322A-300(4)(a), 173-322A-310(4)(a), 173-

322A-320(4)(a), 173-322A-325(5)(a), 173-322A-330(5)(a), 173-322A-340(4)(a), and 
173-322A-350(4)(a) 
 

Response: YES  
 
Under MTCA, Ecology is required to develop and submit a ten-year financing plan to the 
governor and appropriate legislative committees each biennium (RCW 70.015D.030(5)).  The 
plan is used to develop biennial budgets, including for remedial action grants and loans, and 
determine long-term funding needs.   
 
Ecology has revised the proposed rule to provide that Ecology will solicit project proposals 
biennially instead of annually to reflect the fact that budgets and ten-year financing plans are 
developed on a biennial basis.  However, applications may still be submitted at other times and 
Ecology retains the authority to update the plan as needed or to fund additional projects on the 
plan during a biennium, should funds become available. 
 
Ecology has revised the proposed rule to clarify that it has the authority to update its ten-year 
financing plan as needed during a biennium.  This authority will enable Ecology to fund a new 
project during a biennium that was not previously included on the ten-year financing plan.  That 
is because some projects, specifically oversight remedial actions and area-wide groundwater 
investigations, must be included on the ten-year financing plan to be eligible for a grant (WAC 
173-322A-320(2)(e) and 173-322A-340(2)(e)).  However, just because a new project is eligible 
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for funding does not mean that it can or will be funded during that biennium.  That is because 
funding is still contingent on availability of additional funds and relative project priority. 
 
For additional discussion of whether Ecology has the authority to fund additional projects during 
a biennium, see the response to Issue 4-3. 
 
Ecology will provide a more detailed description of the budget and grant award process in the 
updated program guidelines that will be published after the rule becomes effective. 

 
Issue 4-3: Does Ecology have the authority to adjust funding levels or fund 

additional projects during a biennium if additional funding should 
become available? 

• Commenter: Maul Foster & Alongi, Inc. (5) 
• Rule Sections: WAC 173-322A-200(5), 173-322A-300(4)(e), 173-322A-310(4)(e), 173-

322A-320(4)(e), 173-322A-325(5)(e), 173-322A-330(5)(e), 173-322A-340(4)(e), and 
173-322A-350(4)(e) 
 

Response: YES  
 
Ecology has revised the proposed rule to clarify that Ecology has the authority to adjust funding 
levels or fund additional projects during a biennium if additional funding should become 
available.  Funding may become available if, for example: 
 

• A funded project is completed during the biennium without expending all of the 
allocated funds. 

• The expenditure rate for a project during the biennium is slower than anticipated when 
the funds were allocated. 

• The Legislature appropriates additional funds in a supplemental budget for remedial 
action grants and loans. 

 
This authority will enable Ecology to fund a new project during a biennium.  However, just 
because additional funding is available does not necessarily mean that the new project will be 
funded during that biennium.  That is because funding is still contingent on the relative priority 
of the project. 
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Chapter 5: Funding Priorities (WAC 173-322A-210) 

This chapter provides a concise explanatory statement for WAC 173-322A-210, which governs 
funding priorities for remedial action grants and loans.  This chapter provides a summary of the 
proposed rule (Section 5.1), describes any differences between the proposed and adopted rule 
(Section 5.2), and responds to any public comments on the proposed rule (Section 5.3). 
 
5.1 Summary of Proposed Rule 

WAC 173-322A-210 governs the funding priorities for remedial action grants and loans.  This is 
a new section.  The proposed rule: 
 

• Established an overall funding hierarchy that prioritizes currently funded projects over 
new projects. Among currently funded projects, the proposed rule prioritizes oversight 
remedial action projects under an extended grant agreement. 

• Required Ecology to further prioritize projects for funding or limit funding for projects 
based on the factors specified for each type of grant or loan. 

• Provided that oversight remedial action loans will be given the same priority as the 
associated grant. 

 
5.2 Differences between Proposed and Adopted Rules 

No changes were made to this section of the proposed rule. 
 
5.3 Response to Comments 

Issue 5-1: For the purpose of determining whether to maintain the priority of a 
previously funded project, what constitutes “substantial progress”?  
Should Ecology consider factors beyond the recipient’s control? 

• Commenter: Seattle Public Utilities and Seattle City Light (12) 
• Rule Sections: WAC 173-322A-210(1)(b) and 173-322A-320(10)(b) 

 
Response:  
 
Ecology is adopting the proposed rule language.  For the purposes of determining whether to 
maintain the priority of a previously funded project or whether to extend the duration of a project 
funded under an extended grant agreement, Ecology will consider whether substantial progress 
has been made in remedial actions at the site.   
 
For projects funded under an extended grant agreement, the provision reflects a specific statutory 
requirement (RCW 70.105D.070(4)(e)(i)(A)). For other previously funded projects, the provision 
reflects the statutory directive to more aggressively manage the MTCA accounts to put funds to 
work (RCW 70.105D.030(3) and 70.105D.070(4)(e)(i)(C)).     
 
With respect to what constitutes substantial progress, Ecology will make determinations on a 
case-by-case basis.  Ecology will consider whether any lack of progress or under expenditure of 
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granted funds was due to factors beyond the recipient’s control, such as permitting delays.  
Ecology does not believe a recipient needs to expend every penny of the granted funds in the 
biennium in which they are awarded.  However, the recipient should be aware that unexpended 
funds are not automatically carried over to the next biennium.  Rather, they are subject to re-
appropriation by the Legislature and, as such, must compete with other budget needs. 
        
Issue 5-2: Will Ecology provide the public an opportunity to review and comment 

on any proposal to add prioritization factors? 

• Commenter: Seattle Public Utilities and Seattle City Light (20) 
• Rule Sections: WAC 173-322A-210(2), 173-322A-310(3)(i), 173-322A-320(3)(i), 173-

322A-330(4)(i), 173-322A-340(3)(i), and 173-322A-340(3)(g) 
 
Response: YES 
 
Ecology is adopting the proposed rule language.  While we believe the principal factors have 
already been captured in the rule, we wanted to retain the ability to consider additional factors 
should they later be identified.  
 
Ecology will provide the public an opportunity to review and comment on any proposal to add 
prioritization factors.  Ecology will publish the prioritization factors, including any proposed 
additions, in the program guidelines, which will be subject to public review and comment.  
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Chapter 6: Fiscal Controls (WAC 173-322A-220) 

This chapter provides a concise explanatory statement for WAC 173-322A-220, which governs 
fiscal controls for remedial action grants and loans.  This chapter provides a summary of the 
proposed rule (Section 6.1), describes any differences between the proposed and adopted rule 
(Section 6.2), and responds to any public comments on the proposed rule (Section 6.3). 
 
6.1 Summary of Proposed Rule 

WAC 173-322A-220 governs the fiscal controls for remedial action grants and loans.  This 
section almost completely replaces WAC 173-322-050.  Differences between the sections are 
tracked in “Rule Proposal with Tracked Changes” (Ecology, 2014).  The proposed rule: 
 

• Clarified Ecology’s authority to not provide a grant or loan for an eligible project or to 
provide less funding for an eligible project than the maximum allowed. 

• Limited funding to the amount specified for each type of grant in later sections, some of 
which have changed. 

• Limited retroactive funding to that specified for each type of grant in later sections, some 
of which have changed. 

• For oversight remedial action grants, limited funding to the amount that can be expended 
in a biennium and conditions future funding on whether substantial progress has been 
made under previous grants. 

• Allowed proceeds from contribution and cost recovery claims to be used as match under 
certain conditions, just like proceeds from insurance claims.  Modified notice and 
repayment conditions. 

• Established deadlines for requesting reimbursement of eligible costs, including 
retroactive costs, and requirements for documenting those costs. 

• Authorized Ecology to require recipients to provide and periodically update a spending 
plan for the grant or loan.  

• Prohibited funding of projects designed to address the restoration of Puget Sound that are 
in conflict with the action agenda developed by the Puget Sound Partnership under RCW 
90.71.310. 

 
6.2 Differences between Proposed and Adopted Rules 

The changes Ecology made to the text of the proposed rule, including all deletions and additions, 
are identified in Appendix D to this document.  The changes (other than editing) and Ecology’s 
reasons for making them are summarized below. 
 

• WAC 173-322A-220(6): Clarified that the subsection applies only to claims for remedial 
action costs at a hazardous waste site, not other types of claims, such as for natural 
resource damages.   
 
Reason: To clarify the applicability of the subsection. 
 

  



24 

• WAC 173-322A-220(6)(a): Added a provision making the subsection applicable 
retroactively to projects that are currently funded as of July 1, 2014. 
 
Reason: To clarify the applicability of the subsection to currently funded projects and to 

avoid applying different and potentially conflicting rules to the same project.  
The change is based on public comment. 

 
• WAC 173-322A-220(6)(b): Changed the provision to specify and limit the circumstances 

under which a recipient must notify Ecology of a claim. Recipients only need to notify 
Ecology when filing a lawsuit or an insurance claim, not when initiating settlement 
negotiations.   
 
Reason: To clarify under what circumstances notice of a claim is required. Also to avoid 

undermining the confidentiality of the recipient’s legal strategy that is exempt 
from public disclosure and placing the recipient at a strategic disadvantage 
compared to other potentially liable persons, which would make it more 
difficult to recover funds. The change is based on public comment. 

 
• WAC 173-322A-220(6)(c): Added a provision requiring recipients upon application to 

notify Ecology of the total amount of proceeds received on any claims for remedial action 
costs at the hazardous waste site. The provision also authorizes Ecology to require the 
recipient to periodically update the total amount of proceeds received and provide 
documentation of the proceeds.  
 
Reason: To reflect the fact that there may be partial resolutions of claims and to ensure 

that Ecology has sufficient information to make funding decisions and 
repayment determinations. 

 
• WAC 173-322A-220(6)(d): Clarified that recipient must notify Ecology of any resolution 

of a claim (not just final resolution of a claim) for remedial action costs at the hazardous 
waste site. Also clarified when the recipient must notify Ecology.  

 
Reason: To clarify notice requirement and to reflect the fact that there may be partial 

resolutions of claims. 
 

• WAC 173-322A-220(6)(e): Clarified that the total proceeds from all claims (not just 
proceeds from any one claim) for remedial action costs at a hazardous waste site are 
considered when determining whether any repayment of grants funds is required. 

 
Reason: To clarify repayment requirement and to reflect the fact that there may be more 

than one claim for remedial action costs at a hazardous waste site. 
 

• WAC 173-322A-220(6)(e)(ii): Clarified that claim proceeds may be applied against 
remedial action costs incurred before the resolution of the claim. 

 
Reason: To clarify repayment requirement.  The change is based on public comment. 
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• WAC 173-322A-220(6)(e)(ii) and (iii): Clarified that claim proceeds may be applied only 
against remedial action costs incurred by the grant or loan recipient. 

 
Reason: To clarify repayment requirement. 
 

• WAC 173-322A-220(7)(c): Changed the deadline for requesting reimbursement of 
eligible costs from 90 to 120 days after incurring the costs. 

 
Reason: To reflect the fact that local governments sometimes need more time to process 

bills.  The change is based on public comment. 
 

6.3 Response to Comments 

Issue 6-1: For oversight remedial action grants, may Ecology allocate more 
funds for a project each biennium than are estimated to be necessary 
to complete the scope of work for that biennium? 

• Commenter: Seattle Public Utilities and Seattle City Light (11) 
• Rule Section: WAC 173-322A- 220(5)(a) and 173-322A-320(8)(a) 

 
Response: NO  
 
Ecology has adopted the proposed rule language in WAC 173-322A-320(8)(a) and 173-322A-
220(5)(a).  The provision is necessary as part of a cash management approach for multibiennial 
projects, which is required by the Legislature (RCW 70.105D.030(3), as revised by Chapter 1, 
Laws of 2013 2nd spec. sess.).  To implement this directive, the rule prohibits: 
 

• The allocation of more funds each biennium than are estimated to be necessary to 
complete the scope of work for that biennium (WAC 173-322A-220(5)(a) and 173-
322A-320(8)(a)). 

• The allocation of more funds for a project if the funds awarded during a previous 
biennium have not been substantially expended or contracts have not been entered into to 
substantially expend the funds (WAC 173-322A-220(5)(b) and 173-322A-320(8)(b)).  

 
This ensures that budgeted funds are put to work in the biennium in which they are appropriated 
instead of being set aside for work in future biennia. 
 
Issue 6-2: Should WAC 173-322A-220(6) apply retroactively to projects that are 

currently funded on July 1, 2014? 

• Commenter: Port of Everett (7, 8) 
• Rule Sections: WAC 173-322A-220(6)(a) 

 
Response: YES  
 
Ecology has added language to the proposed rule in WAC 173-322A-220(6)(a) to clarify the 
applicability of the provision and to make it apply retroactively to projects currently funded on 
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July 1, 2014.  The provision governs whether and under what conditions proceeds from an 
insurance, contribution, or cost recovery claim for remedial action costs may be used as match 
for a grant.  Ecology is making this change to avoid applying different and potentially conflicting 
rules to the same project.  The change is based on public comment. 
 
In summary, the applicability of WAC 173-322A-220(6) depends on when the project is funded 
by a grant. 
 

• Closed Projects  
 
The provision does not apply to projects funded only before July 1, 2014.  These 
projects are subject to the rules in effect when the grant was awarded.  Under the old 
rules, proceeds from contribution and cost recovery claims could not be used as match 
for grants.  Proceeds from insurance claims could not be used as match for grants 
awarded before 2005. 
 

• Ongoing Projects 
 
The provision applies to ongoing projects funded both before and after July 1, 2014.  
This means that proceeds from contribution and cost recovery claims, in addition to 
proceeds from insurance claims, may be used as match for grants, including those 
awarded before the effective date of the new rule. 
 

• Future Projects 
 
The provision applies to projects funded only after the July 1, 2014.  This means that 
proceeds from contribution and cost recovery claims, in addition to proceeds from 
insurance claims, may be used as match for grants. 

 
The applicability of the provision does not depend on when the claim is resolved or when claim 
proceeds are received.  For additional discussion, see Issue 6-3. 
 
Issue 6-3: Does the applicability of WAC 173-322A-220(6) depend on the date a 

claim is resolved or claim proceeds are received? 

• Commenter: Port of Everett (7, 8) 
• Rule Section: WAC 173-322A-220(6)(a) 

 
Response: NO 
 
Ecology has added language to the proposed rule in WAC 173-322A-220(6)(a) to clarify the 
applicability of the provision and to make it apply retroactively to projects currently funded on 
July 1, 2014.  The applicability of the provision depends on when the project is funded, not when 
the claim is resolved or claim proceeds are received.  To illustrate, consider the following 
examples: 
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• Closed Projects 
 
If a project was funded only before July 1, 2014, and the contribution claim was not 
resolved until after the effective date of the new rule, the provision would not apply.  
That is because the project was not funded on or after July 1, 2014.  This means the 
proceeds from the contribution claim could not be used as match for grants. 
 

• Ongoing Projects 
 
If a project was funded both before and after July 1, 2014, and the contribution claim was 
resolved before the effective date of the new rule, the provision would apply.  That is 
because the project was funded on or after July 1, 2014.  This means the proceeds from 
the claim could be used as match for grants, including those awarded before the effective 
date of the new rule. 
 

• Future Projects 
 
If a project was funded only after July 1, 2014, and the contribution claim was resolved 
before the effective date of the new rule, the provision would apply.  That is because the 
project was funded after July 1, 2014.  This means the proceeds from the claim could be 
used as match for grants. 

 
For additional discussion of the applicability of the provision, see Issue 6-2. 
 
Issue 6-4: May claim proceeds be used to meet match requirements for eligible 

remedial action costs incurred before resolution of the claim? 

• Commenter: Port of Everett (6, 8) 
• Rule Sections: WAC 173-322A-220(6)(a) and (e)(ii) 

 
Response: YES  
 
Ecology has revised the proposed rule language in WAC 173-322A-220(6)(e)(ii) to clarify that 
claim proceeds may be used to meet match requirements for eligible remedial action costs 
incurred before the resolution of the claim.   
 
As discussed under Issue 6-2, the provision applies only to projects that are currently funded on 
or will be funded after July 1, 2014, under a grant agreement (WAC 173-322A-220(6)(c)).  The 
provision does not apply to projects closed before July 1, 2014. 

 
Issue 6-5: Should Ecology be notified of the initiation of settlement negotiations 

to recover remedial action costs? 

• Commenter: Port of Everett (9) 
• Rule Section: WAC 173-322A-220(6)(b) 

 
Response: NO  



28 

Ecology has revised the proposed rule language in WAC 173-322A-220(6)(b) to specify and 
limit the circumstances under which a grant recipient must notify Ecology of taking an action to 
recover a claim. A grant recipient only needs to notify Ecology when filing a lawsuit or an 
insurance claim, not when initiating settlement negotiations.   
 
The proposed rule required a grant recipient to notify Ecology when taking an action to recover a 
claim for remedial action costs.  The commenter noted that this could be interpreted to require 
grant recipients to notify Ecology when initiating settlement negotiations.  The commenter 
expressed concern that disclosure of such matters would conflict with the executive session 
provisions of the Open Public Meetings Act, RCW 42.30.110, and place the grant recipient at a 
strategic disadvantage in settlement negotiations with other potentially liable persons, making it 
more difficult to recover funds.  Ecology concurs that this could be a problem and has revised the 
proposed rule language as stated above.  
 
Issue 6-6: Should Ecology be notified of the filing of a lawsuit or insurance claim 

to recover remedial action costs?  Should Ecology be notified of the 
receipt of proceeds from a claim for remedial action costs? 

• Commenter: Port of Everett (9) 
• Rule Section: WAC 173-322A-220(6)(b) and (c) 

 
Response: YES  
 
Ecology has revised the proposed rule language in WAC 173-322A-220(6)(b) to specify and 
limit the circumstances under which a grant recipient must notify Ecology of taking an action to 
recover a claim. A grant recipient only needs to notify Ecology when filing a lawsuit or an 
insurance claim, not when initiating settlement negotiations.   
 
The proposed rule required a grant recipient to notify Ecology when taking an action to recover a 
claim for remedial action costs.  As discussed in Issue 6-5, Ecology concurs with the commenter 
that disclosure of settlement negotiations could conflict with the executive session provisions of 
the Open Public Meetings Act, RCW 42.30.110, and place the grant recipient at a strategic 
disadvantage in settlement negotiations. 
 
However, the act of filing a lawsuit or an insurance claim are public information and would 
typically require the local governing body to take action in a public meeting.  Also, given that 
such actions are public information subject to disclosure, the notice requirement should not place 
the grant recipient at a strategic disadvantage in settlement negotiations.  Therefore, as noted 
above, Ecology is still requiring notice of a lawsuit or an insurance claim. 
 
Ecology has also added a provision in WAC 173-322A-220(6)(c) requiring, upon application, 
notice of the total amount of proceeds received on any claims for remedial action costs at the 
site.  The provision also authorizes Ecology to require the recipient to periodically update the 
total amount of proceeds received and provide documentation of the proceeds.  The receipt of 
such proceeds is also public information subject to disclosure.  Ecology added this provision to 
reflect the fact that there may be partial resolutions of claims and to ensure that Ecology has 
sufficient information to make funding decisions and repayment determinations.  
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Issue 6-7: For the purposes of determining whether recipients must repay any 
grant funds, which remedial action costs are claim proceeds 
compared against? 

• Commenter: Port of Everett (6, 7, 8) 
• Rule Sections: WAC 173-322A-220(6)(e) 

 
Response:   
 
In response to requests made by the commenter, Ecology has revised the proposed rule language 
in WAC 173-322A-220(6)(e) to clarify when grant funds must be repaid.   
 
With respect to what claim proceeds are considered, Ecology clarified that: 
 

• The total proceeds from all claims are considered when making the calculation, not just 
from each claim individually (WAC 173-322A-220(6)(e)).  

• Only proceeds from claims for remedial action costs are considered, not other costs 
associated with the site, such as natural resource damages (WAC 173-322A-220(6)(e)). 

 
With respect to what costs the total claim proceeds are compared against, Ecology clarified that: 
 

• They may be applied against remedial action costs incurred before the resolution of the 
claim (WAC 173-322A-220(6)(e)(ii)).   

• They may be applied only against remedial action costs incurred by the grant or loan 
recipient, not costs incurred by other persons (WAC 173-322A-220(6)(e)(ii) and (iii)). 

 
In summary, Ecology compares the total proceeds from all claims for remedial action costs at a 
site against the following costs:  
 

• The costs incurred by the recipient to pursue the claims. 
• The recipient’s share of eligible remedial action costs at the site. 
• Ineligible remedial action costs incurred by the recipient at the site, such as long-term 

operation and maintenance costs.  
• If approved by Ecology, the cost of remedial actions incurred by the recipient for an 

eligible project at a site that is not the basis for the claims. 
 
If the total proceeds from the claims exceed these costs, then Ecology may reduce its share of 
eligible costs or require repayment of eligible costs it has already reimbursed by up to the 
amount of the exceedance. 
 
Issue 6-8: Within how many days after costs are incurred should reimbursement 

requests be submitted to Ecology? 

• Commenter: Seattle Public Utilities and Seattle City Light (19) 
• Rule Section: WAC 173-322A-220(7)(c) 
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Response:   
 
Ecology has revised the proposed rule language in WAC 173-322A-220(7)(c) to address some of 
the concerns by the commenter by changing the deadline for requesting reimbursement of 
eligible costs from 90 to 120 days after incurring the costs.   
 
The commenter expressed concern the 90 days may not be sufficient time, especially in the case 
where one local government is paying another potentially liable person to conduct the work 
(such as another local government).  In this case it could be years between paying off a 
contribution settlement and when the work actually is accomplished. 
 
First, Ecology understands that with quarterly billing, the 90-day timeframe may not always 
work, as the costs incurred in the first month of the quarter would be more than 90 days old at 
the time of the quarterly billing.  Therefore, as noted above, Ecology has changed the provision 
to provide 120 days to request reimbursement. 
 
Second, with regard to settlements for future work, while Ecology understands there could be a 
cash flow issue, we do not believe extending this timeframe is appropriate given the requirement 
from the Legislature to put the grant money to work.  Consequently, no change has been made to 
the provision to address this scenario.  In cases where cash flow is an issue, we recommend the 
settlement obligations be structured to provide payment upon completion of the work. 

 
Issue 6-9: Should Ecology have the authority to provide and periodically update 

a spending plan for a grant or loan? 

• Commenter: Seattle Public Utilities and Seattle City Light (16) 
• Rule Section: WAC 173-322A-220(8) 

 
Response: YES  
 
Ecology has adopted the proposed rule language in WAC 173-322A-220(8).  The provision 
authorizes Ecology to require grant recipients provide and periodically update a spending plan 
for the grant.   
 
The commenter stated that the provision requires monthly updates of spending plans and 
expressed concern that such frequent updates would be burdensome.  The provision does not 
require monthly updates.  The provision only authorizes Ecology to require periodic updates.  
Ecology currently requires spending plans be updated quarterly.  The spending plans are used to 
manage cash flow in local toxics control account, from which grants are funded.  While the new 
rule authorizes Ecology to require more frequent updates, we anticipate continuing the current 
practice of quarterly updates.  Ecology would only require more frequent updates if needed to 
better manage cash flow or respond to directives from the Office of Financial Management.  
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Chapter 7: Site Assessment Grants (WAC 173-322A-300) 

This chapter provides a concise explanatory statement for WAC 173-322A-300, which governs 
site assessment grants.  This chapter provides a summary of the proposed rule (Section 7.1), 
describes any differences between the proposed and adopted rule (Section 7.2), and responds to 
any public comments on the proposed rule (Section 7.3). 
 
7.1 Summary of Proposed Rule 

WAC 173-322A-300 governs site assessment grants.  These grants provide funding to local 
health districts or departments that conduct initial investigations and site hazard assessments on 
behalf of Ecology.  This section modifies and replaces WAC 173-322-060.  Differences between 
the sections are tracked in “Rule Proposal with Tracked Changes” (Ecology, 2014).  The 
proposed rule: 
 

• Allowed the grant to be used to perform initial investigations, not just site hazard 
assessments, on behalf of Ecology. 

• Eliminated the project eligibility requirement that the site being assessed under the grant 
must be located within the jurisdiction of the local health district or department. 

• Changed the list of factors Ecology will consider when prioritizing eligible projects for 
funding or limiting funding of eligible projects. 

• Changed the application and funding process, consistent with WAC 173-322A-200. 
• Added as an eligible cost the cost of conducting initial investigations. 
• Changed what retroactive costs are eligible. 
• Specified certain costs as ineligible.   

 
7.2 Differences between Proposed and Adopted Rules 

The changes Ecology made to the text of the proposed rule, including all deletions and additions, 
are identified in Appendix D to this document.  The changes (other than editing) and Ecology’s 
reasons for making them are summarized below. 
 

• WAC 173-322A-300(4)(a): Changed how frequently Ecology will solicit project 
proposals from annually to biennially.   
 
Reason:  Same as for parallel change to WAC 173-322A-200(1).  
 

• WAC 173-322A-300(4)(a): Added authority for Ecology to update its ten-year financing 
plan as needed during a biennium.   
 
Reason:  Same as for parallel change to WAC 173-322A-200(1).  
 

• WAC 173-322A-300(4)(e): Added authority for Ecology to adjust funding levels or fund 
additional eligible projects during a biennium if additional funds should become 
available. 

 
Reason:  Same as for parallel change to WAC 173-322A-200(5).  
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• WAC 173-322A-300(5)(b)(vi): Added as an ineligible cost the cost of testing buildings or 
other structures for radon when such testing is not required as a remedial action. 

 
Reason: To provide consistency with EPA and ASTM site assessment guidance. 
 

7.3 Response to Comments 

No comments were received specifically on this section of the proposed rule. Comments about 
the application process described in WAC 173-322A-300(4) are addressed in Chapter 4 of this 
document.    
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Chapter 8: Integrated Planning Grants (WAC 173-322A-310) 

This chapter provides a concise explanatory statement for WAC 173-322A-310, which governs 
integrated planning grants.  This chapter provides a summary of the proposed rule (Section 8.1), 
describes any differences between the proposed and adopted rule (Section 8.2), and responds to 
any public comments on the proposed rule (Section 8.3). 
 
8.1 Summary of Proposed Rule 

WAC 173-322A-310 governs integrated planning grants.  These grants provide funding to local 
governments to conduct assessments of brownfield properties and develop integrated project 
plans for their cleanup and adaptive reuse.  These grants were not included under Chapter 173-
322 WAC.  However, Ecology had created a pilot program based on legislative changes to 
MTCA in 2007 (Section 2, Chapter 446, Laws of 2007).  The pilot program was implemented in 
accordance with guidelines established by Ecology.  The proposed rule makes the program 
permanent based on further legislative changes to MTCA in 2013 (Section 9, Chapter 1, Laws of 
2013 2nd sp. sess.).  The proposed rule specifies: 
 

• Purpose of the grants and project eligibility requirements. 
• Factors for prioritizing projects for funding or limiting funding of projects. 
• Application and funding process, consistent with WAC 173-322A-200. 
• Eligible and ineligible costs for a project and which retroactive costs are eligible. 
• Limits on eligible costs for a project ($200,000 for a single site and $300,000 for a study 

area involving multiple sites). 
• Percent of eligible costs that may be funded (up to 100%). 

 
8.2 Differences between Proposed and Adopted Rules 

The changes Ecology made to the text of the proposed rule, including all deletions and additions, 
are identified in Appendix D to this document.  The changes (other than editing) and Ecology’s 
reasons for making them are summarized below. 
 

• WAC 173-322A-310(2)(b): Changed project eligibility criteria from the hazardous waste 
site being located within the applicant’s jurisdiction to the applicant having an ownership 
interest in property or a demonstrated interest in purchasing property affected by the 
hazardous waste site. 

 
Reason: To make rule consistent with current Ecology practice. 

 
• WAC 173-322A-310(3)(b): Added as a separate priority-setting factor whether the 

hazardous waste site is within a redevelopment opportunity zone. 
 

Reason: To more explicitly reflect funding priorities in the authorizing statute, RCW 
70.105D.070(4)(e)(vii).  This change is based on public comment. 
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• WAC 173-322A-310(4)(a): Changed how frequently Ecology will solicit project 
proposals from annually to biennially.   
 
Reason:  Same as for parallel change to WAC 173-322A-200(1).  
 

• WAC 173-322A-310(4)(a): Added authority for Ecology to update its ten-year financing 
plan as needed during a biennium.   
 
Reason:  Same as for parallel change to WAC 173-322A-200(1).  
 

• WAC 173-322A-310(4)(e): Added authority for Ecology to adjust funding levels or fund 
additional eligible projects during a biennium if additional funds should become 
available. 

 
Reason:  Same as for parallel change to WAC 173-322A-200(5).  
 

8.3 Response to Comments 

Issue 8-1: Should the pilot program of integrated planning grants be made 
permanent in the rule? 

• Commenter: Maul Foster & Alongi, Inc. (3) 
• Rule Section: WAC 173-322A-310 

 
Response: YES  
 
The commenter expressed support for making integrated planning grants a permanent program.  
Ecology appreciates the support for these grants.   
 
In 2007, House Bill 1761 amended MTCA to authorize the use of additional strategies to 
expedite cleanups throughout the state (section 2, chapter 446, Laws of 2007).  One of the 
strategies developed was to provide integrated planning grants to local governments to conduct 
assessments of brownfield properties and develop integrated project plans for their cleanup and 
adaptive reuse.  The pilot program was implemented in accordance with guidelines established 
by Ecology.   
 
In 2009, Ecology issued the first integrated planning grant.  As of the end of 2013, Ecology had 
awarded 22 integrated planning grants, totaling approximately $3.7 million.  Considerable 
experience has been gained as this program has matured.   
 
In 2013, Senate Bill 5296 further amended MTCA to explicitly recognize integrated planning 
grants and to clarify what types of activities may be funded under these grants (RCW 
70.105D.070(4)(a)(ii) and (e)(iv)).   
 
Ecology concurs that sufficient experience has been gained and legislative direction provided to 
adopt rule language governing integrated planning grants.     
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Issue 8-2: When prioritizing projects for funding, should the economic and 
community benefits of a project be considered in addition to the health 
and ecological risks posed by the contamination? 

• Commenter: Maul Foster & Alongi, Inc. (1) 
• Rule Section: WAC 173-322A-310(3) 

 
Response: YES  
 
The commenter expressed support for expanding the prioritization factors for integrated planning 
grants to include economic and community benefits, in addition to health and ecological risks of 
projects.  Ecology appreciates this support and is adopting the proposed rule language. 
 
In 2013, Senate Bill 5296 amended MTCA to specifically direct Ecology to consider both human 
and ecological risk and land reuse potential when allocating staffing and financial assistance.  
However, this does not preclude Ecology from allocating resources based solely on human or 
environmental risks (RCW 70.015D.030(1)(j)).  Ecology believes the adopted rule reflects this 
statutory mandate.  
 
Issue 8-3: When prioritizing projects for funding, should whether the hazardous 

waste site is located within a redevelopment opportunity zone be 
considered as a factor? 

• Commenter: Maul Foster & Alongi, Inc. (4) 
• Rule Section: WAC 173-322A-310(3) 

 
Response: YES  
 
Senate Bill 5296 authorizes local governments to establish “redevelopment opportunity zones” 
within their jurisdictions (RCW 70.105D.150).  Within these zones, the legislation provides 
additional tools to facilitate the cleanup and redevelopment of brownfield properties.  The 
commenter noted the legislation also talks about prioritizing grants for projects within these 
zones under certain conditions and that this should be recognized in the rule.  Ecology concurs. 
 
Ecology has revised the proposed rule to add as a separate priority-setting factor whether the 
contaminated site is within a redevelopment opportunity zone.  Ecology is adding this factor to 
more explicitly reflect the funding priorities for integrated planning grants in the authorizing 
statute, RCW 70.105D.070(4)(e)(vii).  Ecology has also revised WAC 173-322A-100 to define 
the term “redevelopment opportunity zone.”  The definition is taken from the authorizing statute, 
RCW 70.105D.020(31).  
 
However, because redevelopment opportunity zones are a new tool for local governments, and 
many other redevelopment authorities and tools exist, Ecology has decided to not make these 
zones a distinguishing criterion beyond that established in the statute.  This may change over 
time as more experience is gained with these zones. 
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Chapter 9: Oversight Remedial Action Grants and Loans 
(WAC 173-322A-320 and 173-322A-325) 

This chapter provides a concise explanatory statement for WAC 173-322A-320 and 173-322A-
325, which govern oversight remedial action grants and loans.  This chapter provides a summary 
of the proposed rule (Section 9.1), describes any differences between the proposed and adopted 
rule (Section 9.2), and responds to any public comments on the proposed rule (Section 9.3). 
 
9.1 Summary of Proposed Rule 

WAC 173-322A-320 governs oversight remedial action grants.  These grants provide funding to 
local governments that investigate and clean up hazardous waste sites under an order or decree.  
This section modifies and replaces WAC 173-322-070.  Differences between the sections are 
tracked in “Rule Proposal with Tracked Changes” (Ecology, 2014).  The proposed rule: 
 

• Changed the project eligibility requirements.  In particular: (1) the applicant may be a 
prospective purchaser; (2) the project may be conducted by a person other than the 
applicant; and (3) the project must be included in the ten-year financing plan. 

• Changed the factors used to prioritize projects for funding or limit funding of projects. 
• Changed the application and funding process, consistent with WAC 173-322A-200. 
• Clarified which project costs are eligible and which project costs are ineligible for 

funding, including retroactive costs. 
• Changed the criteria that define economically disadvantaged local governments, which 

are eligible to receive up to an additional 25% of eligible project costs.   
• Added the authority to increase funding up to a total of 90% of the eligible project costs 

under certain conditions.  This authority is limited to projects costing less than $5 million. 
• Added cash management requirements for multibiennial projects that limit funding to the 

amount that can be expended in a biennium and conditions future funding on whether 
substantial progress has been made under previous grants. 

• Added the authority to enter into extended grants agreements with local governments for 
multibiennial projects exceeding $20 million.  Such projects would receive the highest 
priority for grant funds each biennium.   

• Added the authority to provide grants for more than one project under a single grant 
agreement.  

 
WAC 173-322A-325 governs oversight remedial action loans.  These loans provide funding to 
local governments to meet the match requirement for oversight remedial action grants.  This 
section modifies and replaces WAC 173-322-130.  Differences between the sections are tracked 
in “Rule Proposal with Tracked Changes” (Ecology, 2014).  The proposed rule: 
 

• Eliminated some project eligibility requirements and simplifies others. 
• Changed the application and funding process, consistent with WAC 173-322A-200. 
• For standards loans, added terms and conditions for interest rates and interest accrual.   
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9.2 Differences between Proposed and Adopted Rules 

The changes Ecology made to the text of the proposed rule, including all deletions and additions, 
are identified in Appendix D to this document.  The changes (other than editing) and Ecology’s 
reasons for making them are summarized below. 
 

• WAC 173-322A-320(2):  Clarified that a project may consist of remedial actions 
conducted under one or more orders or decrees at a single hazardous waste site. 

 
Reason: To clarify the purpose and scope of the grant.  A project may consist of more 

than one phase of remedial action.  The phases are often conducted under 
separate orders or decrees.  This change is based on public comment. 

 
• WAC 173-322A-320(2)(c) and (d):  Changed to also allow funding of projects where a 

person other than the applicant is required to conduct remedial actions under the federal 
cleanup law.  Also edited for clarity. 

 
Reason: To make consistent with eligibility requirements for projects where the 

applicant is conducting the remedial actions and to clarify eligibility 
requirements.  This change is based in part on public comment. 

 
• WAC 173-322A-320(3)(b):  Added as a separate priority-setting factor whether the 

applicant is a prospective purchaser of a brownfield property within a redevelopment 
opportunity zone. 

 
Reason: To more explicitly reflect funding priorities in the authorizing statute, RCW 

70.105D.070(4)(a)(ii).  This change is based on public comment. 
 

• WAC 173-322A-320(4)(a) and 173-322A-325(5)(a):  Changed how frequently Ecology 
will solicit project proposals from annually to biennially.   
 
Reason:  Same as for parallel change to WAC 173-322A-200(1).  
 

• WAC 173-322A-320(4)(a) and 173-322A-325(5)(a):  Added authority for Ecology to 
update its ten-year financing plan as needed during a biennium.   
 
Reason:  Same as for parallel change to WAC 173-322A-200(1).  
 

• WAC 173-322A-320(4)(a) and 173-322A-325(5)(a):  Added requirement that, for 
multibiennial projects, proposals must be updated biennially.  

 
Reason:  Same as for parallel change to WAC 173-322A-200(1).  
 

• WAC 173-322A-320(4)(b) and 173-322A-325(5)(b):  Added requirement that, for 
multibiennial projects, an application must be submitted before each biennium for which 
additional funds are requested. 

 



39 

Reason:  Same as for parallel change to WAC 173-322A-200(2).  
 

• WAC 173-322A-320(4)(e) and 173-322A-325(5)(e):  Added authority for Ecology to 
adjust funding levels or fund additional eligible projects during a biennium if additional 
funds should become available. 

 
Reason:  Same as for parallel change to WAC 173-322A-200(5).  
 

• WAC 173-322A-320(6)(c):  Changed the eligibility period of retroactive costs for 
negotiating an order or decree.  The costs are eligible if they are incurred within 60 days 
after starting negotiations for an order or within 120 days after starting negotiations for a 
decree.  Previously, the costs were eligible if they were incurred within 90 days before 
the effective date of the order or decree.  Also reiterated that legal costs are not eligible. 

 
Reason:  To reflect the fact that most negotiating costs are incurred after the start of 

negotiations, not at the end of the process when drafts are submitted for public 
review and comment and for approval by governing bodies.  The change is 
based on public comment. 

 
• WAC 173-322A-320(6)(d)(i)(A):  Changed the eligibility period of retroactive costs for 

conducting independent remedial actions.  The costs are eligible if they are incurred 
within five years before the start of negotiations for the order or decree.  Previously, the 
costs were eligible if they were incurred within five years before the effective date of the 
order or decree. 

 
Reason:  To distinguish between independent remedial action costs and negotiation costs, 

and to reflect the fact that, under WAC 173-340-515(2), Ecology must consent 
to any independent remedial actions conducted during the negotiation of an 
order or decree.  The change is based in part on public comment. 

 
• WAC 173-322A-320(6)(d)(ii):  Established a $600,000 limit on the eligible retroactive 

costs for independent remedial actions incurred before the start of negotiations for the 
order or decree. 

 
Reason:  To make consistent with funding limits for independent remedial action grants 

under WAC 173-322A-030(8). 
 

9.3 Response to Comments 

Issue 9-1: For the purposes of oversight remedial action grants, may a project 
include more than one phase of the cleanup process? 

• Commenter: Seattle Public Utilities and Seattle City Light (10, 11, 13) 
• Rule Sections: WAC 173-322A-320(2) and (10) 

 
Response: YES  
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Ecology has revised the proposed rule in WAC 173-322A-320(2) to clarify that, for the purposes 
of an oversight remedial action grant, a project may consist of remedial actions conducted under 
one or more orders or decrees at a single hazardous waste site.  The phases of a remedial action 
are often conducted under separate orders or decrees.  For example, the remedial investigation 
and feasibility study could be conducted under an agreed order and the cleanup action could be 
conducted under a consent decree. All of these phases may be considered part of a single project.  
For a discussion of whether a project qualifies for an extended grant agreement under WAC 173-
322A-320(10), see Issue 9-11. 
 
Issue 9-2: Does a prospective purchaser have to sign an order or decree under 

MTCA to be eligible for oversight remedial action grants? 

• Commenter: Seattle Public Utilities and Seattle City Light (21) 
• Rule Sections: WAC 173-322A-320(2)(b) 

 
Response: YES  
 
Ecology has adopted the proposed rule language in WAC 173-322A-320(2)(b).  The intent of the 
provision is to expand the availability of oversight remedial action grants to local governments 
that are prospective purchasers of contaminated property.  A “prospective purchaser” is defined 
under MTCA to mean “a person who is not currently liable for remedial action at a facility and 
who proposes to purchase, redevelop, or reuse the facility” (RCW 70.105D.020(29)).  Under 
MTCA, the attorney general is authorized to enter into consent decrees with such persons to 
settle their liability with the state (RCW 70.105D.040(5)).  Ecology is also authorized to enter 
into agreed orders with such persons if the property is within a redevelopment opportunity zone 
(RCW 70.105D.040(6), as amended by Chapter 1, Laws of 2013 2nd spec. sess.)). 
 
Issue 9-3: Under what conditions may Ecology fund a project when a person 

other than the applicant is required to conduct the remedial actions? 

• Commenter: Seattle Public Utilities and Seattle City Light (21, 22) 
• Rule Sections: WAC 173-322A-320(2)(b), (c)(ii), and (d) 

 
Response:   
 
Ecology has revised the proposed rule language in WAC 173-322A-320(2) to allow funding of 
projects where a person other than the applicant is required to conduct remedial actions under the 
federal cleanup law (CERCLA), not just under MTCA.  Ecology made this change to make the 
provision consistent with eligibility requirements for projects where the applicant is conducting 
the remedial actions. 
 
Ecology has also edited WAC 173-322A-320(2) to help clarify more generally under what 
conditions Ecology may fund a project when a person other than the applicant is required to 
conduct the remedial actions under an order or decree.  Ecology made these changes to address 
the concerns expressed by the commenter.  In summary, the project must meet the following 
conditions: 
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• The applicant must be a potentially liable person, potentially responsible party, 
prospective purchaser at the site. 

• The applicant must have signed the order or decree requiring a person other than the 
applicant to conduct remedial actions at the site. 

• The applicant must have entered into a written agreement with the other person to 
reimburse the person for a portion of the remedial action costs incurred under the order or 
decree. 

• If the order or decree is issued under the federal cleanup law (CERCLA), it must be 
signed or acknowledged in writing by Ecology as a sufficient basis for funding.  

 
There are many sites where there are both public and private potentially liable persons (PLPs).  
At some of these sites, the private PLP is willing to conduct the required remedial actions if the 
public PLP is willing to pay for a portion of the remedial action costs.  This provision is intended 
to recognize these situations and authorize local governments to apply for a grant to help pay for 
their portion of the costs.   
 
Note that the old rule in WAC 173-322-070(2)(c)(iii) limited this provision to projects involving 
municipal solid waste landfill site.  The new rule expands the provision to include all 
contaminated sites.    
 
Issue 9-4: When prioritizing projects for funding, should the economic and 

community benefits of a project be considered in addition to the health 
and ecological risks posed by the contamination? 

• Commenter: Maul Foster & Alongi, Inc. (1) 
• Rule Sections: WAC 173-322A-320(3) and 173-322A-325(4) 

 
Response: YES  
 
The commenter expressed support for expanding the prioritization factors for oversight remedial 
action grants and loans to include economic and community benefits, in addition to health and 
ecological risks of projects.  Ecology appreciates this support and is adopting the proposed rule 
language. 
 
In 2013, Senate Bill 5296 amended MTCA to specifically direct Ecology to consider both human 
and ecological risk and land reuse potential when allocating staffing and financial assistance.  
However, this does not preclude Ecology from allocating resources based solely on human or 
environmental risks (RCW 70.015D.030(1)(j)).  Ecology believes the adopted rule reflects this 
statutory mandate.  
 
Issue 9-5: When prioritizing projects for funding, should whether the applicant is 

a prospective purchaser of a brownfield property within a 
redevelopment opportunity zone be considered as a factor? 

• Commenter: Maul Foster & Alongi, Inc. (4) 
• Rule Sections: WAC 173-322A-320(3) and 173-322A-325(4)  

 
Response: YES  
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Senate Bill 5296 authorizes local governments to establish “redevelopment opportunity zones” 
within their jurisdictions (RCW 70.105D.150).  Within these zones, the legislation provides 
additional tools to facilitate the cleanup and redevelopment of brownfield properties.  The 
commenter noted the legislation also talks about prioritizing grants for projects within these 
zones under certain conditions and that this should be recognized in the rule.  Ecology concurs. 
 
Ecology has revised the proposed rule to add as a separate priority-setting factor whether the 
applicant is a prospective purchaser of a brownfield property within a redevelopment opportunity 
zone.  Ecology is adding this factor to more explicitly reflect the funding priorities for oversight 
remedial action grants and loans  in the authorizing statute, RCW 70.105D.070(4)(a)(ii).  
Ecology has also revised WAC 173-322A-100 to define the term “redevelopment opportunity 
zone.”  The definition is taken from the authorizing statute, RCW 70.105D.020(31).  
 
However, because redevelopment opportunity zones are a new tool for local governments, and 
many other redevelopment authorities and tools exist, Ecology has decided to not make these 
zones a distinguishing criterion beyond that established in the statute.  This may change over 
time as more experience is gained with these zones. 
 
Issue 9-6: For multibiennial projects, must grant recipients update project 

proposals and applications each biennium? 

• Commenter: Seattle Public Utilities and Seattle City Light (11, 13) 
• Rule Sections: WAC 173-322A-200(1) and (2); 173-322A-320(4)(a) and (b); 173-322A-

325(5)(a) and (b)  
 
Response: YES  
 
Ecology has revised the proposed rule to clarify that, for multibiennial oversight remedial action 
grant projects, the grant recipient must: 
 

• Update project proposals each biennium (WAC 173-322A-200(1); 173-322A-320(4)(a); 
173-322A-325(5)(a)). 

• Submit an application before each biennium for which additional funds are requested 
(WAC 173-322A-200(2); 173-322A-320(4)(b); 173-322A-325(5)(b)).  

 
The provisions are necessary as part of a cash management approach for multibiennial projects, 
as directed by the Legislature in 2013 (RCW 70.105D.030(3), as revised by Chapter 1, Laws of 
2013 2nd spec. sess.).  To implement this directive, the rule was revised to prohibit: 
 

• The allocation of more funds each biennium than are estimated to be necessary to 
complete the scope of work for that biennium (WAC 173-322A-220(5)(a) and 173-
322A-320(8)(a)). 

• The allocation of more funds for a project if the funds awarded during a previous 
biennium have not been substantially expended or contracts have not been entered into to 
substantially expend the funds (WAC 173-322A-220(5)(b) and 173-322A-320(8)(b)).  

 
This ensures that budgeted funds are put to work in the biennium in which they are appropriated 
instead of being set aside for work in future biennia. 
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Ecology needs the information in updated project proposals to update its long-term financing 
plan for the projects and make legislative budget requests for the next biennium. Ecology needs 
the information in the application, including a detailed scope of work and budget for the next 
biennium, to prepare new grant agreements.  Ecology issues new grants instead of amending 
existing grants so that it can track the use of each legislative appropriation.    
 
Issue 9-7: Should the limitation on funding negotiations of orders or decrees be 

modified? 

• Commenter: Seattle Public Utilities and Seattle City Light (18) 
• Rule Section: WAC 173-322A-320(6)(c) 

 
Response: YES  
 
Ecology has revised the proposed rule language in WAC 173-322A-320(6)(c) to change the 
eligibility period of retroactive costs for negotiating an order or decree.  Under the proposed rule, 
the costs were eligible if they were incurred within 90 days before the effective date of the order 
or decree.  Under the adopted rule, the costs are eligible if they are incurred within 60 days after 
starting negotiations for an order or within 120 days after starting negotiations for a decree. The 
time periods reflect the respective enforcement stay periods in the MTCA rule for negotiating 
agreed orders and consent decrees (WAC 173-340-530(6) and 173-340-520(1)(l)).   
 
The commenter expressed concern that often negotiations can take much longer than 90 days and 
that, once agreement is reached, a governing body could take several additional months to 
approve the agreement.  Ecology understands these concerns and has made the changes above to 
address the latter concern.  However, Ecology believes a time limit for funding is necessary and 
appropriate to expedite negotiations and get to cleanup.  One of the reasons the Legislature has 
transferred funds from the MTCA accounts has been the delay in expending funds on cleanups.     
 
Ecology has also revised the proposed rule language to reiterate that legal costs are not eligible 
for funding, as provided under WAC 173-322A-320(5)(b)(viii).  Costs for preparing and 
discussing the scope or work and schedule or other technical documents typically attached to an 
order or decree are eligible for funding. 
 
Issue 9-8: What criteria will Ecology use to determine whether a project is 

eligible for more than 50% funding?  

• Commenter: Seattle Public Utilities and Seattle City Light (14) 
• Rule Section: WAC 173-322A- 320(7)(a) 

 
Response:  
 
Ecology has adopted the proposed rule language in WAC 173-322A-320(7)(a). 
 
The commenter expressed concern that the criteria for determining whether to fund more than 
50% of the eligible costs are subjective and will lead to a less than clear path for these 
determinations.  The criteria are explained below.  
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• Economic disadvantage 
 

The criteria used are entirely objective.  The terms “economically disadvantaged county” 
and “economically disadvantaged city or town” are defined in the adopted rule (WAC 
173-322A-100(15) and (16)).  The definitions specify both the data set and criteria used 
to make the determination.  
 

• Innovative technology 
 

The criteria used are partly subjective.  The term “innovative technology” is defined in 
the adopted rule (WAC 173-322A-100(28), and is based on a definition that has been in 
place in the old rule for many years (WAC 173-322-020).  To date, Ecology has issued 
only one innovative technology grant. 
 

• Director’s discretion 
 

The criteria used are partly subjective.  The criteria reflect those specified in the 
authorizing statute (RCW 70.105D.070(4)(e)(vi)).  Because this statutory authority is 
relatively new, Ecology has made a policy choice to not expand on these criteria in rule 
to provide flexibility in their implementation.  Ecology does plan to provide additional 
explanation of these criteria in guidance.  As experience is gained, Ecology anticipates 
the rule will be amended to reflect this experience.  To date, Ecology has issued only 
seven such grants. 
 

Issue 9-9: Should the economic disadvantage of neighborhoods within a city that 
is not disadvantaged be considered when determining whether to fund 
a higher share of eligible costs?  

• Commenter: Seattle Public Utilities and Seattle City Light (15, 17) 
• Rule Sections: WAC 173-322A-320(7)(a)(i) and 173-322A-100(16) 

 
Response: NO  
 
Ecology has adopted the proposed rule language.  The concept of economic disadvantage is used 
in the rule to authorize additional funding if a city is economically distressed and has difficulty 
paying for the cleanup of a contaminated site.  It is a measure of the economic health of the 
overall city, since the wealth of the entire city is leveraged when paying for the cleanup.  It 
would be inappropriate to measure this wealth on a neighborhood level, even if the data existed 
to allow this.  
 
The adopted rule does include as a prioritization factor whether the contaminated site is located 
within a highly impacted community (WAC 173-322A-320(3)(d)).  This environmental justice/ 
equity factor will be applied on a neighborhood level when prioritizing grants, provided adequate 
data is available. 
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Issue 9-10: May Ecology allocate more funds for a project each biennium than are 
estimated to be necessary to complete the scope of work for that 
biennium? 

• Commenter: Seattle Public Utilities and Seattle City Light (11) 
• Rule Section: WAC 173-322A- 320(8)(a) and 173-322A-220(5)(a) 

 
Response: NO  
 
Ecology has adopted the proposed rule language in WAC 173-322A-320(8)(a) and 173-322A-
220(5)(a).  The provision is necessary as part of a cash management approach for multibiennial 
projects, which is required by the Legislature (RCW 70.105D.030(3), as revised by Chapter 1, 
Laws of 2013 2nd spec. sess.).  To implement this directive, the rule prohibits: 
 

• The allocation of more funds each biennium than are estimated to be necessary to 
complete the scope of work for that biennium (WAC 173-322A-220(5)(a) and 173-
322A-320(8)(a)). 

• The allocation of more funds for a project if the funds awarded during a previous 
biennium have not been substantially expended or contracts have not been entered into to 
substantially expend the funds (WAC 173-322A-220(5)(b) and 173-322A-320(8)(b)).  

 
This ensures that budgeted funds are put to work in the biennium in which they are appropriated 
instead of being set aside for work in future biennia. 
 
Issue 9-11: May Ecology provide an extended grant agreement for a project if the 

eligible costs are less than $20 million? 

• Commenter: Seattle Public Utilities and Seattle City Light (10) 
• Rule Section: WAC 173-322A-320(10)(a) 

 
Response: NO  
 
Ecology has adopted the proposed rule language in WAC 173-322A-320(10)(a). The authorizing 
statute specifically limits the use of extended grant agreements to projects with eligible costs 
exceeding $20 million (RCW 70.105D.070(4)(e)(i), as amended by Chapter 1, Laws of 2013 2nd 
spec. sess.).  While not explicated stated in the legislation, it is Ecology’s understanding the limit 
was set to prevent budgeted funds from being tied up in a small subset of cleanup sites. 
 
When determining whether an oversight remedial action project meets the $20 million eligible 
cost threshold, Ecology plans to apply the following guidelines: 
 

• Eligible costs will be calculated as if the entire project is being conducted at the time of 
application, with no discounting of future costs.   

• For a site where there is more than one local government PLP, Ecology will include the 
eligible costs of all the local governments. 
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Issue 9-12: May Ecology fund more than 50% of the eligible costs for projects 
under an extended grant agreement? 

• Commenter: Seattle Public Utilities and Seattle City Light (15) 
• Rule Section: WAC 173-322A-320(10)(c) 

 
Response: NO  
 
Ecology has adopted the proposed rule language in WAC 173-322A-320(10)(c). The authorizing 
statute specifically prohibits funding more than 50% of the eligible costs for projects under an 
extended grant agreement (RCW 70.105D.070(4)(e)(i)(B), as amended by Chapter 1, Laws of 
2013 2nd spec. sess.). While not explicated stated in the legislation, it is Ecology’s understanding 
the limit was set to prevent budgeted funds from being tied up in a small subset of cleanup sites. 
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Chapter 10: Independent Remedial Action Grants (WAC 173-
322A-330) 

This chapter provides a concise explanatory statement for WAC 173-322A-330, which governs 
independent remedial action grants.  This chapter provides a summary of the proposed rule 
(Section 10.1), describes any differences between the proposed and adopted rule (Section 10.2), 
and responds to any public comments on the proposed rule (Section 10.3). 
 
10.1 Summary of Proposed Rule 

WAC 173-322A-330 governs independent remedial action grants.  These grants provide funding 
to local governments that investigate and clean up hazardous waste sites independently under the 
voluntary cleanup program.  This section modifies and replaces WAC 173-322-080.  Differences 
between the sections are tracked in “Rule Proposal with Tracked Changes” (Ecology, 2014).  
The proposed rule: 
 

• Provided two reimbursement options: post-cleanup reimbursement grants (existing 
option) and periodic reimbursement grants (new option).  

• For periodic reimbursement grants, specified terms and conditions and authorized 
Ecology to withhold up to 20% of each payment until the cleanup is completed.  

• Changed the project eligibility requirements.  In particular: (1) the applicant may be a 
prospective purchaser; (2) the project may involve the cleanup of just a property within a 
site; and (3) the applicant does not need to have access to conduct the cleanup, provided 
that such access is obtained in accordance with a schedule. 

• Changed the factors used to prioritize projects for funding or limit funding of projects. 
• Changed the application and funding process, consistent with WAC 173-322A-200. 
• Clarified which project costs are eligible and which project costs are ineligible for 

funding, including retroactive costs. 
• Increased the limit on eligible project costs from $400,000 to $600,000. 
• Changed the criteria that define economically disadvantaged local governments, which 

are eligible to receive up to an additional 25% of eligible project costs.   
• Added the authority to increase funding up to a total of 90% of the eligible project costs 

under certain conditions. 
• Added the authority to provide grants for more than one project under a single grant 

agreement.  
 
10.2 Differences between Proposed and Adopted Rules 

The changes Ecology made to the text of the proposed rule, including all deletions and additions, 
are identified in Appendix D to this document.  The changes (other than editing) and Ecology’s 
reasons for making them are summarized below. 
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• WAC 173-322A-330(4)(b):  Added as a separate priority-setting factor whether the 
applicant is a prospective purchaser of a brownfield property within a redevelopment 
opportunity zone. 

 
Reason: To more explicitly reflect funding priorities in the authorizing statute, RCW 

70.105D.070(4)(a)(ii).  This change is based on public comment. 
 

• WAC 173-322A-330(5)(a):  Changed how frequently Ecology will solicit project 
proposals from annually to biennially.   
 
Reason:  Same as for parallel change to WAC 173-322A-200(1).  
 

• WAC 173-322A-330(5)(a):  Added authority for Ecology to update its ten-year financing 
plan as needed during a biennium.   
 
Reason:  Same as for parallel change to WAC 173-322A-200(1).  
 

• WAC 173-322A-330(5)(e):  Added authority for Ecology to adjust funding levels or fund 
additional eligible projects during a biennium if additional funds should become 
available. 

 
Reason:  Same as for parallel change to WAC 173-322A-200(5).  
 

• WAC 173-322A-330(10):  For periodic reimbursement grants, clarified that the purpose 
of withholding 20% of each payment is to help ensure the recipient completes the cleanup 
of the hazardous waste site or property. 
 
Reason: To clarify why payment is withheld and when payment of withheld amounts 

may be made.  This change is based on public comment. 
 
10.3 Response to Comments 

Issue 10-1: Should Ecology be allowed to fund projects periodically during the 
cleanup instead of just at the end of the cleanup? 

• Commenter: Maul Foster & Alongi, Inc. (2) 
• Rule Sections: WAC 173-322A-330(2) and (10) 

 
Response: YES  
 
The commenter expressed support for creating an option for reimbursing costs on a periodic 
basic during the cleanup, as opposed to just at the end of the cleanup.  Ecology appreciates this 
support.  This change reflects a change to MTCA in Senate Bill 5296 authorizing Ecology to 
provide periodic reimbursement (RCW 70.105D.070(4)(e)(ii)). 
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Issue 10-2: When prioritizing projects for funding, should the economic and 
community benefits of a project be considered in addition to the health 
and ecological risks posed by the contamination? 

• Commenter: Maul Foster & Alongi, Inc. (1) 
• Rule Section: WAC 173-322A-330(4) 

 
Response: YES  
 
The commenter expressed support for expanding the prioritization factors for independent 
remedial action grants to include economic and community benefits, in addition to health and 
ecological risks of projects.  Ecology appreciates this support and is adopting the proposed rule 
language. 
 
In 2013, Senate Bill 5296 amended MTCA to specifically direct Ecology to consider both human 
and ecological risk and land reuse potential when allocating staffing and financial assistance.  
However, this does not preclude Ecology from allocating resources based solely on human or 
environmental risks (RCW 70.015D.030(1)(j)).  Ecology believes the adopted rule reflects this 
statutory mandate.  
 
Issue 10-3: When prioritizing projects for funding, should whether the applicant is 

a prospective purchaser of a brownfield property within a 
redevelopment opportunity zone be considered as a factor? 

• Commenter: Maul Foster & Alongi, Inc. (4) 
• Rule Section: WAC 173-322A-330(4) 

 
Response: YES  
 
Senate Bill 5296 authorizes local governments to establish “redevelopment opportunity zones” 
within their jurisdictions (RCW 70.105D.150).  Within these zones, the legislation provides 
additional tools to facilitate the cleanup and redevelopment of brownfield properties.  The 
commenter noted the legislation also talks about prioritizing grants for projects within these 
zones under certain conditions and that this should be recognized in the rule.  Ecology concurs. 
 
Ecology has revised the proposed rule to add as a separate priority-setting factor whether the 
applicant is a prospective purchaser of a brownfield property within a redevelopment opportunity 
zone.  Ecology is adding this factor to more explicitly reflect the funding priorities for 
independent remedial action grants in the authorizing statute, RCW 70.105D.070(4)(a)(ii).  
Ecology has also revised WAC 173-322A-100 to define the term “redevelopment opportunity 
zone.”  The definition is taken from the authorizing statute, RCW 70.105D.020(31).  
 
However, because redevelopment opportunity zones are a new tool for local governments, and 
many other redevelopment authorities and tools exist, Ecology has decided to not make these 
zones a distinguishing criterion beyond that established in the statute.  This may change over 
time as more experience is gained with these zones. 
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Issue 10-4: Should Ecology reimburse costs incurred more than five years before 
the submission of a completed application? 

• Commenter: Seattle Public Utilities and Seattle City Light (24, 25) 
• Rule Sections: WAC 173-322A-330(7)(a) and 173-322A-330(10)(b)(iv) 

 
Response: NO 
 
Ecology has adopted the proposed rule language, which reflects an existing requirement (WAC 
173-322-080(6)).  Retroactive costs incurred more than five years before the submission of a 
completed application are not eligible for funding.  The limit is designed to reflect the nature of 
most independent cleanups and to incentivize more expeditious cleanups.  The limit also reflects 
the practical difficultly in adequately documenting older costs.   
 
Post-cleanup reimbursement grants are designed for smaller, less complex sites.  The applicant 
may apply for such a grant only after Ecology has issued a no further action determination for 
the site or property (WAC 173-322A-330(3)(c)).  The application is not complete without the no 
further action determination.  Under the voluntary cleanup program, Ecology’s goal is to respond 
to requests for written opinions with 90 days.  On average, Ecology responds within about 45 
days.  The applicant should submit an application as soon as possible after receiving a no further 
action determination.  Costs incurred more than five years before the date of the completed 
application are not eligible for funding (WAC 173-322A-330(7)(a)). 
 
Periodic reimbursement grants are designed for larger, more complex sites.  The applicant may 
apply for such a grant at any time during the cleanup process.  However, costs incurred before 
the date of the completed application will only be reimbursed after Ecology has issued a no 
further action determination for the site or property (WAC 173-322A-330(10)(b)(iv)).  Costs 
incurred more than five years before the date of the completed application are not eligible for 
funding (WAC 173-322A-330(7)(a)).  The applicant should therefore submit an application 
within five years of starting the cleanup to ensure that all costs are eligible for funding. 
 
Issue 10-5: Should the economic disadvantage of neighborhoods within a larger 

city be considered when determining whether to fund a higher share of 
eligible costs?  

• Commenter: Seattle Public Utilities and Seattle City Light (15, 17) 
• Rule Sections: WAC 173-322A-330(9)(a)(i) and 173-322A-100(16) 

 
Response: NO  
 
Ecology has adopted the proposed rule language.  The concept of economic disadvantage is used 
in the rule to authorize additional funding if a city is economically distressed and has difficulty 
paying for the cleanup of a contaminated site.  It is a measure of the economic health of the 
overall city, since the wealth of the entire city is leveraged when paying for the cleanup.  It 
would be inappropriate to measure this wealth on a neighborhood level, even if the data existed 
to allow this.  
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The adopted rule does include as a prioritization factor whether the contaminated site is located 
within a highly impacted community (WAC 173-322A-330(4)(d)).  This environmental justice/ 
equity factor will be applied on a neighborhood level when prioritizing grants, provided adequate 
data is available. 
 
Issue 10-6: For periodic reimbursement grants, does the recipient need to 

complete remedial actions at the site or property for withheld funds to 
be paid by Ecology?  

• Commenter: Seattle Public Utilities and Seattle City Light (23) 
• Rule Section: WAC 173-322A-320(10)(b)(iii) 

 
Response: YES 
 
Ecology has revised the proposed rule to clarify that Ecology may withhold twenty percent of 
each periodic reimbursement payment as security for the recipient’s completion of remedial 
actions at the site or property.  The completion of remedial actions at the site or property is 
signified by the issuance of a no further action determination by Ecology.  Any funds withheld 
by Ecology may be paid to the recipient at this time. 
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Chapter 11: Area-wide Groundwater Investigation Grants 
(WAC 173-322A-340) 

This chapter provides a concise explanatory statement for WAC 173-322A-340, which governs 
area-wide groundwater investigation grants.  This chapter provides a summary of the proposed 
rule (Section 11.1), describes any differences between the proposed and adopted rule (Section 
11.2), and responds to any public comments on the proposed rule (Section 11.3). 
 
11.1 Summary of Proposed Rule 

WAC 173-322A-340 governs area-wide groundwater investigation grants.  These grants provide 
funding to local governments that investigate known or suspected area of area-wide groundwater 
contamination.  This section modifies and replaces WAC 173-322-090.  Differences between the 
sections are tracked in “Rule Proposal with Tracked Changes” (Ecology, 2014).  The proposed 
rule: 
 

• Limited the grants to area-wide groundwater investigations; the grants may not be used 
for cleaning up sites. 

• Changed the project eligibility requirements for the grants.  In particular: (1) the applicant 
does not need to be a potentially liable person or seek reimbursement of grant funds from 
such a person; (2) the applicant does not need to have access to conduct the investigation, 
provided that such access is obtained in accordance with a schedule; (3) the project must 
be included in the ten-year financing plan; and (4) the project must not be required under 
an order or decree (such projects may be funded by an oversight remedial action grant). 

• Changed the factors used to prioritize projects for funding or limit funding of projects. 
• Changed the application and funding process, consistent with WAC 173-322A-200. 
• Changed or clarified which project costs are eligible and which project costs are 

ineligible for funding, including retroactive costs.   
• Established a limit on eligible project costs of $500,000. 

 
11.2 Differences between Proposed and Adopted Rules 

The changes Ecology made to the text of the proposed rule, including all deletions and additions, 
are identified in Appendix D to this document.  The changes (other than editing) and Ecology’s 
reasons for making them are summarized below. 
 

• WAC 173-322A-340(3)(b): Added as a separate priority-setting factor whether the 
hazardous waste site is within a redevelopment opportunity zone. 

 
Reason: To more explicitly reflect funding priorities in the authorizing statute, RCW 

70.105D.070(4)(e)(vii).  This change is based on public comment. 
 

• WAC 173-322A-340(4)(a): Changed how frequently Ecology will solicit project 
proposals from annually to biennially.   
 
Reason:  Same as for parallel change to WAC 173-322A-200(1).  
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• WAC 173-322A-340(4)(a): Added authority for Ecology to update its ten-year financing 
plan as needed during a biennium.   
 
Reason:  Same as for parallel change to WAC 173-322A-200(1).  
 

• WAC 173-322A-340(4)(e): Added authority for Ecology to adjust funding levels or fund 
additional eligible projects during a biennium if additional funds should become 
available. 

 
Reason:  Same as for parallel change to WAC 173-322A-200(5).  

 
11.3 Response to Comments 

Issue 11-1: When prioritizing projects for funding, should the economic and 
community benefits of a project be considered in addition to the health 
and ecological risks posed by the contamination? 

• Commenter: Maul Foster & Alongi, Inc. (1) 
• Rule Section: WAC 173-322A-340(3) 

 
Response: YES  
 
The commenter expressed support for expanding the prioritization factors for area-wide 
groundwater investigation grants to include economic and community benefits, in addition to 
health and ecological risks of projects.  Ecology appreciates this support and is adopting the 
proposed rule language. 
 
In 2013, Senate Bill 5296 amended MTCA to specifically direct Ecology to consider both human 
and ecological risk and land reuse potential when allocating staffing and financial assistance.  
However, this does not preclude Ecology from allocating resources based solely on human or 
environmental risks (RCW 70.015D.030(1)(j)).  Ecology believes the adopted rule reflects this 
statutory mandate.  
 
Issue 11-2: When prioritizing projects for funding, should whether the hazardous 

waste site is located within a redevelopment opportunity zone be 
considered as a factor? 

• Commenter: Maul Foster & Alongi, Inc. (4) 
• Rule Section: WAC 173-322A-340(3) 

 
Response: YES  
 
Senate Bill 5296 authorizes local governments to establish “redevelopment opportunity zones” 
within their jurisdictions (RCW 70.105D.150).  Within these zones, the legislation provides 
additional tools to facilitate the cleanup and redevelopment of brownfield properties.  The 
commenter noted the legislation also talks about prioritizing grants for projects within these 
zones under certain conditions and that this should be recognized in the rule.  Ecology concurs. 
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Ecology has revised the proposed rule to add as a separate priority-setting factor whether the 
contaminated site is within a redevelopment opportunity zone.  Ecology is adding this factor to 
more explicitly reflect the funding priorities for integrated planning grants in the authorizing 
statute, RCW 70.105D.070(4)(e)(vii).  Ecology has also revised WAC 173-322A-100 to define 
the term “redevelopment opportunity zone.”  The definition is taken from the authorizing statute, 
RCW 70.105D.020(31).  
 
However, because redevelopment opportunity zones are a new tool for local governments, and 
many other redevelopment authorities and tools exist, Ecology has decided to not make these 
zones a distinguishing criterion beyond that established in the statute.  This may change over 
time as more experience is gained with these zones. 
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Chapter 12: Safe Drinking Water Action Grants (WAC 173-
322A-350) 

This chapter provides a concise explanatory statement for WAC 173-322A-350, which governs 
safe drinking water action grants.  This chapter provides a summary of the proposed rule 
(Section 12.1), describes any differences between the proposed and adopted rule (Section 12.2), 
and responds to any public comments on the proposed rule (Section 12.3). 
 
12.1 Summary of Proposed Rule 

WAC 173-322A-350 governs safe drinking water action grants.  These grants provide funding to 
local governments, or a local government applying on behalf of a purveyor, to help provide safe 
drinking water to areas contaminated by, or threatened by contamination from, hazardous waste 
sites.  This section modifies and replaces WAC 173-322-100.  Differences between the sections 
are tracked in “Rule Proposal with Tracked Changes” (Ecology, 2014).  The proposed rule: 
 

• Clarified several project eligibility requirements and prohibits the use of the grant for 
projects required under an order or decree.  Such projects may be funded by an oversight 
remedial action grant.  

• Changed the factors used to prioritize projects for funding or limit funding of projects. 
• Changed the application and funding process, consistent with WAC 173-322A-200. 
• Changed or clarified which project costs are eligible and which project costs are ineligible 

for funding, including retroactive costs.  Changes included: (1) the cost of individual 
service connections is eligible without private financing, but such costs are not eligible 
for undeveloped lots; (2) the costs of oversizing or extending a water system for future 
development is ineligible; and (3) local improvement districts assessments are ineligible.  

• Increased the share of eligible project costs that may be funded from 50% to 90%.  The 
local government does not need to be economically disadvantaged to qualify for 
additional funding. 

 
12.2 Differences between Proposed and Adopted Rules 

The changes Ecology made to the text of the proposed rule, including all deletions and additions, 
are identified in Appendix D to this document.  The changes (other than editing) and Ecology’s 
reasons for making them are summarized below. 
 

• WAC 173-322A-350(2)(e): Clarified that Ecology is the one that determines whether the 
drinking water source has been contaminated, or is threatened to be contaminated, by one 
or more hazardous substances. 

 
Reason: To clarify who determines whether the specified condition has been met. 

 
• WAC 173-322A-350(3)(e): Added as a priority-setting factor the ability of the grant to 

leverage other public or private funding for the provision of safe drinking water. 
 

Reason: To be consistent with the priority-setting factors for other grants and to reflect 
the fact that other funding is still necessary to conduct the actions.  
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• WAC 173-322A-350(4)(a): Changed how frequently Ecology will solicit project 
proposals from annually to biennially.   
 
Reason:  Same as for parallel change to WAC 173-322A-200(1).  
 

• WAC 173-322A-350(4)(a): Added authority for Ecology to update its ten-year financing 
plan as needed during a biennium.   
 
Reason:  Same as for parallel change to WAC 173-322A-200(1).  
 

• WAC 173-322A-350(4)(e): Added authority for Ecology to adjust funding levels or fund 
additional eligible projects during a biennium if additional funds should become 
available. 

 
Reason:  Same as for parallel change to WAC 173-322A-200(5).  

 
12.3 Response to Comments 

No comments were received specifically on this section of the proposed rule.  Comments about 
the application process described in WAC 173-322A-350(4) are addressed in Chapter 4 of this 
document.    
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Chapter 13: Meth Lab and Derelict Vessel Grants (Eliminated) 

This chapter provides a concise explanatory statement for the elimination of meth lab and 
derelict vessel grants, which were governed by former WAC 173-322-110 and 173-322-120, 
respectively.  This chapter provides a summary of the proposed elimination of the grants 
(Section 13.1), describes any differences between the proposed and adopted rule (Section 13.2), 
and responds to any public comments on the proposed rule (Section 13.3). 
 
12.1 Summary of Proposed Rule 

Meth lab site assessment and cleanup grants were governed by WAC 173-322-110.  These grants 
provided funding to local health districts and departments that assessed and cleaned up sites of 
meth production.  The proposed rule eliminated these grants.  
 
Derelict vessel remedial action grants were governed by WAC 173-322-120.  These grants 
provided funding to local governments that clean up and dispose of hazardous substances from 
abandoned or derelict vessels that posed a threat to human health or the environment.  The 
proposed rule eliminated these grants.   
 
12.2 Differences between Proposed and Adopted Rules 

No changes were made to the proposed rule.  The grants are eliminated. 
 
12.3 Response to Comments 

No comments were received on the proposed elimination of these grants. 
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Purpose of Index 
 
The Commenter Index on the following page identifies the people who commented on the rule 
proposal and where you can find Ecology’s response to their comments. 
   
Commenters 
 
In total, 3 people submitted comments on the rule proposal.  Ecology assigned each commenter a 
unique identification number (from 1 to 3) in the order comments were submitted.  The 
commenters are identified in the Index by: 
 

• Number; 
• Name and affiliation; and  
• The date comments were submitted. 

 
Comments 
 
Ecology identified a total of 25 separate comments.  Ecology assigned each of those comments a 
unique number (from 1 to 25).  That number is identified in: 
 

• The Index; and  
• The margins of the written comments (Appendix B) and the public hearing transcripts 

(Appendix C). 
 
Issues 
 
For each those 25 comments, the Index identifies the Issue number (e.g., “6-2”) in the Concise 
Explanatory Statement where Ecology responded to the comment.  
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Commenter Index 
 

Commenter Response to Comment 

# Name Affiliation Date Comment # Issue #s 

1 Michael P. Stringer, 
Project Planner 

Maul Foster & Alongi, 
Inc. 

5/29/14 1 8-2, 9-4, 10-2, 11-1 
2 10-1 
3 8-1 
4 8-3, 9-5, 10-3, 11-2 
5 4-2, 4-3 

2 John M. Mohr,  
Executive Director 

Port of Everett 6/04/14 6 6-4, 6-7 
7 6-2, 6-3, 6-7 
8 6-2, 6-3, 6-4, 6-7 
9 6-5, 6-6 

3 Susan Saffery Seattle Public Utilities and 
Seattle City Light 

6/05/14 10 9-1, 9-11 
11 4-1, 6-1, 9-1, 9-6, 9-10 
12 5-1 
13 4-1, 9-1, 9-6 
14 9-8 
15 9-9, 9-12, 10-5 
16 6-9 
17 9-9, 10-5 
18 9-7 
19 6-8 
20 5-2 
21 9-2, 9-3 
22 9-3 
23 10-6 
24 10-4 
25 10-4 
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June 5, 2014   
 
 
 
To:  Adrienne Dorrah, Department of Ecology, Toxics Cleanup Program 

 

From:  Susan Saffery, Seattle Public Utilities (SPU), Corporate Policy  

 

Subject: SPU and SCL Comments - Remedial Action Grant Program Draft Rule Chapter 173-322A WAC  

 
 
 
 
We appreciate the opportunity to comment on the draft rule for the Remedial Action Grant Program 
Chapter 173-322A WAC.  These comments reflect the input of professional staff from Seattle Public 
Utilities and Seattle City Light with scientific, policy and programmatic expertise in this subject matter.  
We appreciate the hard work of Ecology staff to inform interested parties and discuss changes in State 
statute and related rule changes. We hope these comments will be useful - and addressed - as you 
revise and finalize this rule.  When reviewing our comments, please feel free to contact me if you need 
clarification or would like more information.   
 
Comments 

 
1. GENERAL REQUIREMENT - Extended grant agreements  

This seems to limit projects to $20M+, which will not make sense in some instances. For 
example: the South Park Landfill project grant takes us through the RI/FS/DCAP and this phase 
of the project is therefore less than $20M; Ecology would appear to need to write a new grant 
each biennium or if more funds are added during a biennium  rather than simply amend the 
agreement. This would increase transaction costs and time as the City would have to re-apply 
for a grant each biennium or any time funds were added in between.  
Proposed improvement: Extended grant agreements should be provided for long-term projects, 
preferably wherever needed, but at least those that are already under an agreement.   
 

2. GENERAL REQUIREMENT - Prioritization 
We have concern about the criterion that projects will only be given priority if they can “show 
substantial progress.” “Substantial progress” is not defined. Does the review take into account 
delays outside the PLP’s control (e.g. potentially, delays with regulatory review)?  
Proposed improvement: Site progress will take into account factors beyond the PLPs’ control 
that may hinder progress.   

 
3. OVERSIGHT GRANTS - Section (4) Application Process  

It is not clear under what circumstances a grant application is required. Do existing grant-funded 
projects have to reapply? How often? What are the criteria for triggering re-application?  
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4. OVERSIGHT GRANTS - Funding of Eligible Costs 
Section (7)(a) provides general criteria for funding certain projects at over 50% of eligible costs; 
however, there is no mention of how these determinations will be made. The criteria seem 
subjective and could lead to a less than clear path for Ecology to make eligibility determinations. 
This section specifically excises extended grant agreements from higher-than-50% funding. 
Given that several high profile projects with extended grant agreements are in economically 
disadvantaged communities, why not include this grant category?  
Proposed improvement: include extended grant agreements, at least in economically 
disadvantaged communities. (Modified as suggested in comment #6 below.) 

 
5. GENERAL REQUIREMENT – Reimbursement schedules 

We don’t fully understand the proposal requiring monthly reimbursement schedules but are 
concerned it could be unnecessarily cumbersome and burdensome, considering we only bill the 
grant quarterly. 

 
6. GENERAL REQUIREMENT - Economic disadvantage criteria 

The proposed rule will give priority to cities and towns with lower incomes and employment. 
This is a problem in neighborhoods like South Park, located in a city that has high income 
overall, but where residents of this community would meet the criteria. Urban areas have 
economic challenges as well and cleanups in low-income areas could happen sooner with 
equitable access to grant funding. 
Proposed improvement:  More accurately define “economically disadvantaged communities” to 
include economically disadvantaged neighborhoods, cleanup or other areas located in more 
affluent cities.  

 
7. OVERSIGHT GRANTS – eligible costs timeline 

Costs incurred negotiating an order or decree – restricts eligibility to only costs incurred 90 days 
prior to the effective date of the order or decree. We understand the intent but more flexibility 
would be useful and appropriate, given the time it takes to negotiate with other PLPs and get 
city council approval to sign the order or decree.  
Proposed improvement: extend to 18 months to compensate for the 3-6 month governance 
process and PLP negotiations required plus reasonable Ecology negotiation time. 
 

8. OVERSIGHT/GRANTS - Fiscal Controls  
Section 7.c. states: “Requests for reimbursement and adequate documentation of eligible costs 
incurred after the agreement signature date must be submitted to the department within ninety 
days of incurring the costs.” 
This is a complicated and potentially problematic when there are incidences when legal 
settlements may occur before remedial actions are implemented. In the South Park Landfill 
case, the City paid a settlement to SPPD to cover certain elements of construction of SPPD’s 
remedy but cannot bill the grant until construction is underway because Ecology requires 
backup invoices in order to reimburse our settlement amount. There may be years between a 
negotiated settlement of this kind and the actual construction that generates the necessary 
documentation of costs. And it can actually be desirable to Ecology if PLPs negotiate settlements 
earlier in the process to avoid delays later.   
Proposed improvement: remove or modify this language to support the ability to negotiate legal 
settlements earlier in the process. 
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9. OVERSIGHT/GRANTS - Funding Priority  
Section 3(h) (this is also applicable to the independent cleanup section)provides specific factors 
Ecology will consider in determining funding priorities but then adds a catchall in 3(h) that states 
“Other factors as determined and published by the department.” If new factors are to be 
considered, will there be the opportunity to comment on these before they are implemented?  

 
10. OVERSIGHT - Remedial Action Grants  

 
• WAC 173-322-070 (2)(c)(iii) – This language appears to imply that a prospective purchaser needs 

to have signed an order or decree.    A prospective purchaser is unlikely to sign up to an order 
for property he/she does not own.   
Proposed improvement: Revise language to state that while the site may be under Order, a 
prospective purchaser may be conducting a cleanup without having signed the Order.   
 

• WAC 173-322-070(2)(c)(iii).  As currently written it is not clear how this criteria works.  It seems 
like an unusual situation where an applicant would sign an order or decree requiring another 
party to conduct a remedial action?   
Proposed improvement: We would like to have the following relationship allow local 
governments that are PLPs to be eligible for a grant:  Where the local government has entered 
into an agreement with another party, we should be able to reimburse that party for a portion 
of the remedial action costs incurred under an order or decree signed by the local government, 
and visa-versa. 
 

11. INDEPENDENT CLEANUPS 
Section (10) states Ecology can withhold 20% from reimbursements “as security for the 
recipient’s performance” but does not specify how performance is defined. This provision seems 
arbitrary and may invite dispute.  
 

12. INDEPENDENT CLEANUPS - Retroactive cost eligibility 
Section 7, on retroactive cost eligibility, states that costs must be incurred within five years of 
the date of the completed grant application.  Is there an eligibility requirement for when 
cleanup was completed?  For example, if the cleanup required 6 years of effort, would the first 
year of cleanup costs be covered?  Or if the cleanup is completed in 2 years and the grant 
application is submitted within 1 year following (3 yrs total), but Ecology does not issue a No 
Further Action decision until after the 5 year deadline, are costs still eligible for reimbursement?  
 

13. INDEPENDENT CLEANUPS – Post-cleanup Reimbursement 
 Section 10, Post-cleanup reimbursement of retroactive costs – same comment as Comment 13, 
above.  What if Ecology does not issue a No Further Action determination until after the 5-year 
deadline for retroactive costs has passed?   
Proposed improvement: The concerns raised in comments #12/13 should be addressed in the 
final rule. 
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 RAG Rule Public Hearing – Lacey (05-29-14) Page 1 of 4 
Bari Schreiner, Michael Stringer 
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Bari Schreiner: So I’m Bari Schreiner, hearing officer for this hearing.  This 
morning we’re to conduct a hearing on the rule proposal for 
Chapters 173-322 and 173-332A, Remedial Action Grants and 
Loans.  Let the record show that it is 10:40 AM on May 29, 2014.  
Participants are attending either through the webinar or at the 
Department of Ecology headquarters building, 300 Desmond 
Drive, Lacey, Washington 98503.   

 
A notice of this hearing was published in the Washington State 
Register May 7, 2014, Washington State Register No. 14-09-052.  
In addition, notices of the hearing were emailed to about 1,400 
people who subscribe to the agency’s WAC Track Listserv, which 
updates subscribers of all agency rulemaking activities.  It was also 
emailed to about 700 people specifically interested in the Model 
Toxics Control Act or Remedial Action Grants, including 
subscribers to the Remedial Action Grants Listserv, subscribers to 
the MTCA-SMS Listserv, workgroup members or invitees, and 
grant recipients.  Notice of the hearing was also published in the 
Toxics Cleanup Program’s Site Register, which was emailed to 
about 650 subscribers on May 1, 2014, and a news release was 
issued on April 23, 2014.   
 
We’re now going to be calling people up to provide testimony.  
This will be based on the order I have your cards or that you raised 
your hand on the webinar.  Again, if you’re on the webinar please 
click on the Raise Hand icon if you want to provide testimony 
today. 
 
So the first person I have on the list is Michael Stringer.  If you’ll 
come up and sit in the chair here, that’s so that we can make sure 
we get the recording and the people on the phone are able to hear. 

 
Michael Stringer: Hello.  This is Michael Stringer with the consulting firm Maul 

Foster & Alongi.  And for background on us, we have worked with 
the Department of Ecology to prepare their brownfield policy 
recommendations report in 2011 that provided the basis for some 
of these reforms that were put into the Senate Bill 5296.  And we 
just wanted to state that we are very supportive and appreciative of 
the work of the Department of Ecology to improve the 
performance and effectiveness of the Remedial Action Grant 
Program.  We especially are supportive of the expanded 
prioritization factors that have been put in to balance the economic 
and community benefits of these projects, in addition to the health 
and ecological risks associated with contamination. 
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 We’re also very supportive of the changes to make the Independent 
Remedial Action Grants funded on the continuing basis instead of 
just at the end of the project, and supportive of making the 
Integrated Planning Grant, which has been a highly successful pilot 
program, to make it a fully permanent program.   

 
 We have two general comments that we’d like to make of things 

that we think could be improved in the draft rule.  One is that the 
Senate Bill 5296 talks about prioritizing grants for redevelopment 
opportunity zones, and we don’t see that mentioned in the rule, and 
it might be something that needs to be clarified, that if projects in 
those redevelopment opportunity zones are prioritized that it 
should echo through the grant rule as well.   

 
And on the theme that was mentioned about balancing certainty 
and flexibility, we have some concerns about the annual grant 
cycle and the requirement that for oversight Remedial Action 
Grants that our project be listed on a ten-year financing plan.  We 
understand how important that will be for managing cash flow and 
budgets in the program and appreciate that, but think that just the 
stacking of the criteria of requirements of the annual application 
and the requirement to be on the ten-year financing plan may 
overly limit the Department’s discretion to be able to fund 
opportunistic projects that come up with the real estate cycle.   
 
So for example, we recently completed a project with the Port of 
Sunnyside, where that project needed to meet a timeframe for 
transaction as well as the budgeting and annual cycles of the Port, 
and if that project would have had to wait an annual cycle to be 
able to get funding it likely would not have occurred.  So we 
recommend that being listed on the ten-year financing plan 
eligibility requirement either be removed or modified to clearly, 
explicitly state that if funds are available the Department has 
discretion to be able to fund projects off-cycle. 

 
Thank you. 

 
Bari Schreiner: Thank you.  Is there anybody on the webinar?  I want to add for the 

people on the webinar, you can submit comments today using the 
chat feature.  Please, if you do decide to submit them, include your 
name and contact information, either an email or an address, so 
that we can make sure that we have a way to send you the Concise 
Explanatory Statement and any updated information.  Is there 
anyone here in the room who has changed their mind that would 
like to provide comments at this time? 
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No?  Anyone on the webinar?  All right.  
 

It is also important if you are participating on the webinar and you 
haven’t already provided Adrienne with an email or contact 
information, we request that you do that so that we can make sure 
that you’re added to our interested party list for the rule.   
 
Okay.  If you’d like to send Ecology written comments after this 
hearing please remember they must be received no later than June 
6, 2014.  Please send them to Adrienne Dorrah, Department of 
Ecology, Toxics Cleanup Program, PO Box 47600, Olympia, 
Washington 98504-7600.  The email you can use is 
RAGrule@ecy.wa.gov, or they can be faxed to 360-407-7154. 
 
All testimony received at this hearing along with all written 
comments received no later than June 6, 2014 will be part of the 
official record for this proposal.  Ecology will send notice about 
the Concise Explanatory Statement, or CES publication, to 
everyone that provided written comments or verbal testimony on 
this rule proposal and submitted contact information, everyone that 
signed in for today’s hearing that provided an email address, and 
other interested parties on the agency’s mailing list for this rule. 
 
The CES, among other things, contains the agency’s response to 
questions and issues of concern that were raised during the public 
comment period.  If you would like to receive a copy but didn’t fill 
out a sign-in card or provide your information through the chat 
feature in the webinar, please let us know or you could contact 
Adrienne after the hearing too, to provide that information.  Staff 
will be available after the meeting to answer any questions, or 
again, you could contact Adrienne or Michael using the contact 
information provided for submitting comments or that were 
provided on the slide. 
 
The next step is to review the comments and make a determination 
whether to adopt the rule proposal.  Ecology Director Maia Bellon 
will consider the rule documentation and staff recommendations 
and will make a decision about adopting.  Adoption is currently 
scheduled for no earlier than July 30, 2014.  If the proposed rule 
should be adopted that day and filed with the Code Reviser it will 
go into effect 31 days later. 
 
Please let us know if we can be of any further help to you today.  
On behalf of Department of Ecology, thank you for coming.  I 
appreciate your cooperation and courtesy.  Let the record show this 
hearing is adjourned at 10:49 AM.  Thank you. 
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[End of Audio] 
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Differences between Proposed and Adopted Rule Language 
 

 D-1  
  

 

EDITOR’S NOTE: Changes to the proposed rule language are tracked using 
strikeouts and underlines. The changes are also highlighted. The 
changes are tracked using OTS-6298.2 as the baseline. 
 
 

Chapter 173-322A WAC 
REMEDIAL ACTION GRANTS AND LOANS 

NEW SECTION 

WAC 173-322A-010 Purpose and authority. (1) This chapter recog-
nizes that: 

(a) The state contains thousands of hazardous waste sites that 
present serious threats to human health and the environment, including 
the state's water resources; 

(b) Many of these hazardous waste sites, such as landfills and 
port facilities, are owned or operated by local governments; 

(c) Many of the properties affected by these hazardous waste 
sites are brownfield properties, where economic development and other 
community reuse objectives are hindered by the presence of contamina-
tion; and 

(d) The cost of cleaning up these hazardous waste sites in many 
cases is beyond the financial means of local governments and ratepay-
ers. 

(2) This chapter establishes requirements for a program of grants 
and loans to local governments for remedial action pursuant to RCW 
70.105D.070 (4) and (8). 

(3) The purpose of the remedial action grants and loans program 
established by this chapter is to expedite the cleanup and redevelop-
ment of hazardous waste sites and to lessen the impact of the cleanup 
on ratepayers and taxpayers. The remedial action grants and loans 
shall be used to supplement local government funding and funding from 
other sources to carry out remedial actions. 

NEW SECTION 

WAC 173-322A-020 Relation to other laws and rules. (1) Nothing in 
this chapter shall influence, affect, or modify department programs, 
regulations, or enforcement of applicable laws relating to hazardous 
waste site investigation and cleanup. 

(2) Nothing in this chapter shall modify the order or decree the 
department has secured with potentially liable persons or prospective 
purchasers for remedial action. The execution of remedial actions pur-
suant to the order or decree shall in no way be contingent upon the 
availability of grant funding. 
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(3) All grants and loans shall be subject to existing accounting 
and auditing requirements of state laws and regulations applicable to 
the issuance of grants and loans. 

NEW SECTION 

WAC 173-322A-100 Definitions. Unless otherwise defined in this 
chapter, words and phrases used in this chapter shall be defined ac-
cording to WAC 173-340-200 and 173-204-505. 

(1) "Agreement signature date" means, for the purposes of grant 
and loan agreements, the date the agreement document is signed by the 
department. 

(2) "Applicant" means a local government that applies for a grant 
or loan. 

(3) "Area-wide groundwater contamination" means groundwater con-
tamination on multiple adjacent properties with different ownerships 
consisting of hazardous substances from multiple sources that have re-
sulted in commingled plumes of contaminated groundwater that are not 
practicable to address separately. 

(4) "Average market rate" means the average market rate for tax-
exempt general obligation municipal bonds for the month of June pre-
ceding the agreement signature date, as determined using rates pub-
lished by Bond Buyer. 

(5) "Biennium" means the twenty-four-month fiscal period extend-
ing from July 1st of odd-numbered years to June 30th of odd-numbered 
years. 

(6) "Brownfield property" means previously developed and current-
ly abandoned or underutilized real property and adjacent surface wa-
ters and sediment where environmental, economic, or community reuse 
objectives are hindered by the release or threatened release of haz-
ardous substances that the department has determined requires remedial 
action under this chapter or that the United States Environmental Pro-
tection Agency has determined requires remedial action under the fed-
eral cleanup law. 

(7) "Budget" means, for the purpose of grant and loan agreements, 
a breakdown of eligible costs by task. 

(8) "Cleanup action" means the term as defined in WAC 173-340-200 
or 173-204-505. 

(9) "Construction completion" means physical construction of a 
cleanup action component is complete. 

(10) "Coordinated water system plan" means a plan for public wa-
ter systems within a critical water supply service area which identi-
fies the present and future water system concerns and sets forth a 
means for meeting those concerns in the most efficient manner possible 
pursuant to chapter 246-293 WAC. 

(11) "Decree" or "consent decree" means a consent decree issued 
under WAC 173-340-520chapter 70.105D RCW or the federal cleanup law. 
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(12) "Department" means the department of ecology. 
(13) "Department share" means the department's share of eligible 

costs. 
(14) "Director" means the director of the department of ecology. 
(15) "Economically disadvantaged county" means a county whose per 

capita income is equal to or below the median county per capita income 
of counties in Washington state, as determined on July 1st of each 
odd-numbered year using the latest official American Community Survey 
five-year estimates of the U.S. Department of Commerce. 

(16) "Economically disadvantaged city or town" means a city or 
town whose per capita income is equal to or below the median city or 
town per capita income of cities and towns in Washington state, as de-
termined on July 1st of each odd-numbered year using the latest offi-
cial American Community Survey five-year estimates of the U.S. Depart-
ment of Commerce. 

(17) "Eligible cost" means a project cost that is eligible for 
funding under this chapter and the terms of the grant or loan agree-
ment. 

(18) "Extended grant agreement" means a grant agreement entered 
into under RCW 70.105D.070 (4)(e)(i). 

(19) "Feasibility study" means the term as defined in chapter 
173-340 or 173-204 WAC. 

(20) "Federal cleanup law" means the Comprehensive Environmental 
Response, Compensation, and Liability Act of 1980, as amended by the 
Superfund Amendments and Reauthorization Act of 1986, 42 U.S.C. 9601 
et seq. 

(21) "Grant agreement" means a binding agreement between the lo-
cal government and the department that authorizes the disbursement of 
funds to the local government to reimburse it for a portion of expend-
itures in support of a specified scope of services. 

(22) "Hazardous substances" means any hazardous substance as de-
fined in WAC 173-340-200. 

(23) "Hazardous waste site" means any facility where there has 
been confirmation of a release or threatened release of a hazardous 
substance that requires remedial action. 

(24) "Highly impacted community" means a community that the de-
partment has determined is likely to bear a disproportionate burden of 
public health risks from environmental pollution. 

(25) "Independent remedial actions" means remedial actions con-
ducted without department oversight or approval and not under an order 
or consent decree. 

(26) "Initial investigation" means a remedial action that con-
sists of an investigation under WAC 173-340-310. 

(27) "In-kind contributions" means property or services that ben-
efit a project and are contributed to the recipient by a third party 
without direct monetary compensation. In-kind contributions include 
interlocal costs, donated or loaned real or personal property, volun-
teer services, and employee services donated by a third party. 



Differences between Proposed and Adopted Rule Language 
 

 D-4  
  

(28) "Innovative technology" means new technologies that have 
been demonstrated to be technically feasible under certain site condi-
tions, but have not been widely used under the conditions that exist 
at the hazardous waste site. Innovative technology has limited perfor-
mance and cost data available. 

(29) "Interim action" means a remedial action conducted under WAC 
173-340-430. 

(30) "Loan agreement" means a binding agreement between the local 
government and the department that authorizes the disbursement of 
funds to the local government that must be repaid. The loan agreement 
includes terms such as interest rates and repayment schedule, scope of 
work, performance schedule, and project budget. 

(31) "Local government" means any political subdivision of the 
state, including a town, city, county, special purpose district, or 
other municipal corporation, including brownfield renewal authority 
created under RCW 70.105D.160. 

(32) "No further action determination" or "NFA determination" 
means a written opinion issued by the department under WAC 173-340-
515(5) that the independent remedial actions performed at a hazardous 
waste site or property meet the substantive requirements of chapter 
173-340 WAC and that no further remedial action is required at the 
hazardous waste site or property. The opinion is advisory only and not 
binding on the department. 

(33) "Order" means an order issued under chapter 70.105D RCW, in-
cluding enforcement orders issued under WAC 173-340-540 and agreed or-
ders issued under WAC 173-340-530, or an order issued under the feder-
al cleanup law, including unilateral administrative orders (UAO) and 
administrative orders on consent (AOC). 

(34) "Oversight remedial actions" means remedial actions conduct-
ed under an order or decree. 

(35) "Partial funding" means funding less than the maximum de-
partment share allowed under this chapter. 

(36) "Potentially liable person" or "PLP" means any person whom 
the department finds, based on credible evidence, to be liable under 
RCW 70.105D.040. 

(37) "Potentially responsible party" or "PRP" means "covered per-
sons" as defined under section 9607(a)(1) through (4) of the federal 
cleanup law (42 U.S.C. Sec. 9607(a)). 

(38) "Property" means, for the purposes of independent remedial 
action grants, the parcel or parcels of real property affected by a 
hazardous waste site and addressed as part of the independent remedial 
action. 

(39) "Prospective purchaser" means a person who is not currently 
liable for remedial action at a facility and who proposes to purchase, 
redevelop, or reuse the facility. 

(40) "Public water system" means a Group A water system as de-
fined in WAC 246-290-020. 

(41) "Purveyor" means an agency or subdivision of the state or a 
municipal corporation, firm, company, mutual or cooperative associa-
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tion, institution, partnership, or person or any other entity that 
owns or operates a public water system, or the authorized agent of 
such entities. 

(42) "Recipient" means a local government that has been approved 
to receive a grant or loan. 

(43) "Recipient share" or "match" means the recipient's share of 
eligible costs. 

(44) “Redevelopment opportunity zone” means a geographic area 
designated under RCW 70.105D.150. 

(44)(45) "Remedial action" means any action or expenditure con-
sistent with the purposes of chapter 70.105D RCW to identify, elimi-
nate, or minimize any threat posed by hazardous substances to human 
health or the environment including any investigative and monitoring 
activities with respect to any release or threatened release of a haz-
ardous substance and any health assessments or health effects studies 
conducted in order to determine the risk or potential risk to human 
health. 

(45)(46) "Remedial investigation" means the term as defined in 
chapter 173-340 or 173-204 WAC. 

(46)(47) "Retroactive costs" means costs incurred before the 
agreement signature date. 

(47)(48) "Safe drinking water" means water meeting drinking water 
quality standards set by chapter 246-290 WAC. 

(48)(49) "Scope of work" means the tasks and deliverables of the 
grant or loan agreement. 

(49)(50) "Site" means any building, structure, installation, 
equipment, pipe or pipeline (including any pipe into a sewer or pub-
licly owned treatment works), well, pit, pond, lagoon, impoundment, 
ditch, landfill, storage container, motor vehicle, rolling stock, ves-
sel, or aircraft; or any site or area where a hazardous substance, 
other than a legal consumer product in consumer use, has been deposit-
ed, stored, disposed of, or placed, or otherwise come to be located. 

(50)(51) "Site hazard assessment" means a remedial action that 
consists of an investigation performed under WAC 173-340-320. 

(51)(52) "Voluntary cleanup program" means the program authorized 
under RCW 70.105D.030 (1)(i) and WAC 173-340-515. 

NEW SECTION 

WAC 173-322A-200 Funding cycle. (1) Project solicitation. 
AnnuallyBiennially, the department will solicit project proposals from 
local governments to develop its budget and update its ten-year fi-
nancing plan for remedial action grants and loans. The department may 
update its ten-year financing plan as needed during the biennium. Pro-
ject proposals for each type of grant or loan must be submitted on 
forms provided by the department and include sufficient information to 
make the determinations in subsection (3) of this section. For multi-
biennial oversight remedial action grant projects, proposals must be 
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updated biennially. To be considered for inclusion in the department's 
budget for remedial action grants and loans, project proposals and up-
dates should be submitted by the dates published by the department.  

(2) Application submittal. Applications for each type of grant or 
loan must be submitted on forms provided by the department and include 
sufficient information to make the determinations in subsections (3) 
and (4) of this section. For multibiennial oversight remedial action 
grant projects, an application must be submitted before each biennium 
for which additional funds are requested. Completed applications 
should be submitted by the dates published by the department. 

(3) Project evaluation and ranking. Project proposals and appli-
cations for each type of grant or loan will be reviewed by the depart-
ment for completeness and evaluated to determine: 

(a) Project eligibility; and 
(b) Funding priority under WAC 173-322A-210. 
(4) Agreement development. The department will make funding deci-

sions only after funds have been appropriated. After deciding to fund 
an eligible project, the department will negotiate with the applicant 
the scope of work and budget for the grant and develop the agreement. 
The department will consider: 

(a) Funding priority under WAC 173-322A-210; 
(b) Cost eligibility; 
(c) Allowable funding of eligible costs; and 
(d) Availability of state funds and other funding sources. 
(5) Fund management. The department may adjust funding levels or 

fund additional eligible projects during a biennium if additional 
funds should become available. 

NEW SECTION 

WAC 173-322A-210 Funding priorities. (1) Among types of grants 
and loans. The department will fund remedial action grants and loans 
in the following order of priority: 

(a) Oversight remedial action grants and loans under an existing 
extended grant agreement; 

(b) Site assessment grants and other remedial action grants and 
loans for previously funded projects, provided that substantial pro-
gress has been made; and 

(c) Remedial action grants and loans for new projects. 
(2) For each type of grant or loan. For each type of remedial ac-

tion grant or loan, the department will further prioritize projects 
for funding or limit funding for projects based on the factors speci-
fied in WAC 173-322A-300 through 173-322A-350, as applicable. 

(3) Oversight remedial action loans. The department will fund an 
oversight remedial action loan from the same fund allocation used to 
fund the associated oversight remedial action grant. When the demand 
for funds exceeds the amount allocated, the department will give the 
oversight remedial action grant and loan the same priority. 
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NEW SECTION 

WAC 173-322A-220 Fiscal controls. (1) General. The department 
will establish reasonable costs for all grants and loans, require lo-
cal governments to manage projects in a cost-effective manner, and en-
sure that all potentially liable persons assume responsibility for re-
medial action. 

(2) Funding discretion. The department retains the discretion to 
not provide a grant or loan for an eligible project or to provide less 
funding for an eligible project than the maximum allowed under this 
chapter. 

(3) Funding limits. The department may not provide more funding 
for an eligible project than the maximum allowed under this chapter 
for each type of grant or loan. 

(4) Retroactive funding. Retroactive costs are not eligible for 
funding, except as provided under this chapter for each type of grant 
or loan. 

(5) Cash management of grants. For oversight remedial action 
grants, the department may not: 

(a) Allocate more funds for a project each biennium than are es-
timated to be necessary to complete the scope of work for that bienni-
um. The biennial scope of work must be approved by the department; or 

(b) Allocate more funds for a project unless the local government 
has demonstrated to the department that funds awarded during the pre-
vious biennium have been substantially expended or contracts have been 
entered into to substantially expend the funds. 

(6) Consideration of insurance, contribution, and cost recovery 
claims. A recipient may use proceeds from an insurance claim or a con-
tribution or cost recovery claim under RCW 70.105D.080 or the federal 
cleanup law seeking recovery of remedial action costs at a hazardous 
waste site to meet recipient share requirements, provided that the re-
cipient complies with the following conditionssubject to the condi-
tions in (a) through (f) of this subsection. 

(a) Applicability. The project at the hazardous waste site is 
currently funded on or will be funded after July 1, 2014, under a 
grant agreement. 

(a)(b) Notice of actionclaims. Upon application for the grant or 
within thirty days of taking an actionfiling a lawsuit or insurance 
claim to recover the claimremedial action costs at the hazardous waste 
site, whichever is later, the recipient must notify the department of 
the actionfiling. 

(c) Notice of proceeds. Upon application for the grant, the re-
cipient must notify the department of the total amount of proceeds re-
ceived to date on any claims for remedial action costs at the hazard-
ous waste site. The department may require the recipient to periodi-
cally update the total amount of proceeds received on the claims. The 
department may also require the recipient to provide documentation of 
the proceeds received on the claims.  
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(b)(d) Notice of resolution. Upon application for the grant or 
within thirty days of resolvingany resolution of a claim for remedial 
action costs at the hazardous waste site, whichever is later, the re-
cipient must: 

(i) Notify the department of the resolution; 
(ii) Specify the amount of proceeds received under the resolution 

and the portion of the proceeds attributable to eligible costs; and 
(iii) Provide the department a copy of the settlement, judgment, 

or other document resolving the claim or portion of the claim. 
(c)(e) Repayment of grant funds. If the total proceeds from a 

claimall the claims for remedial action costs at a hazardous waste 
site exceed the following costs, then the department may reduce the 
department share or require repayment of costs reimbursed by the de-
partment under a grant agreement by up to the amount of the 
exceedance: 

(i) The cost incurred by the recipient to pursue the claims; 
(ii) The cost of remedial actions incurred by the recipient that 

are not funded by the department at the hazardous waste site, includ-
ing costs incurred before resolution of the claims; and 

(iii) If approved by the department, the cost of remedial actions 
incurred by the recipient that are not funded by the department for an 
eligible project at a hazardous waste site that is not the basis for 
the claims. 

(d)(f) Eligibility of payments to other recipients. Contribution 
and cost recovery claim payments are not eligible costs if the pay-
ments are made for remedial actions previously funded by a grant to 
another jurisdiction. 

(7) Reimbursement request deadlines. 
(a) Requests for reimbursement and adequate documentation of eli-

gible retroactive costs incurred before the application date must be 
submitted to the department in the application. 

(b) Requests for reimbursement and adequate documentation of eli-
gible retroactive costs incurred between the application date and the 
agreement signature date must be submitted to the department within 
ninety days of the agreement signature date. 

(c) Requests for reimbursement and adequate documentation of eli-
gible costs incurred after the agreement signature date must be sub-
mitted to the department within ninetyone hundred twenty days of in-
curring the costs. 

(d) If requests for reimbursement are not submitted by the dead-
lines in (a) through (c) of this subsection, as applicable, the de-
partment may deny reimbursement of the costs. 

(8) Spending plans for grant or loan agreements. The department 
may require grant or loan recipients to provide and periodically up-
date a spending plan for the grant or loan. 

(9) Financial responsibility. As established by the Model Toxics 
Control Act, chapter 70.105D RCW, and implementing regulations, poten-
tially liable persons bear financial responsibility for remedial ac-
tion costs. The remedial action grant and loan programs may not be 
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used to circumvent the responsibility of a potentially liable person. 
Remedial action grants and loans shall be used to supplement local 
government funding and funding from other sources to carry out re-
quired remedial action. 

(10) Puget Sound action agenda. The department may not fund pro-
jects designed to address the restoration of Puget Sound that are in 
conflict with the action agenda developed by the Puget Sound partner-
ship under RCW 90.71.310. 

NEW SECTION 

WAC 173-322A-300 Site assessment grants. (1) Purpose. The purpose 
of site assessment grants is to provide funding to local governments 
that conduct initial investigations and site hazard assessments on be-
half of the department. The department retains the authority to review 
and verify results and make determinations based on the initial inves-
tigations and site hazard assessments conducted by local governments. 

(2) Project eligibility. To be eligible for a site assessment 
grant, a project must meet all of the following requirements: 

(a) The applicant must be a local health district or department; 
(b) The department has agreed the applicant may conduct initial 

investigations or site hazard assessments on its behalf; and 
(c) The scope of work for initial investigations and site hazard 

assessments must conform to WAC 173-340-310 and 173-340-320 and appli-
cable department guidelines. 

(3) Funding priority. The department will prioritize eligible 
projects for funding or limit funding for eligible projects based on 
the priorities in WAC 173-322A-210 and the following factors: 

(a) The need for initial investigations or site hazard assess-
ments within the jurisdiction of the applicant, as determined by the 
department; 

(b) The population within the jurisdiction of the applicant; and 
(c) The performance of the applicant under prior site assessment 

grant agreements. 
(4) Application process. 
(a) Project solicitation. AnnuallyBiennially, the department will 

solicit project proposals from local governments to develop its budget 
and update its ten-year financing plan for remedial action grants and 
loans. The department may update its ten-year financing plan as needed 
during the biennium. Project proposals must be submitted on forms pro-
vided by the department and include sufficient information to make the 
determinations in (c) of this subsection. To be considered for inclu-
sion in the department's budget for remedial action grants and loans, 
project proposals should be submitted by the dates published by the 
department. 

(b) Application submittal. Applications must be submitted on 
forms provided by the department and include sufficient information to 
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make the determinations in (c) and (d) of this subsection. Completed 
applications should be submitted by the dates published by the depart-
ment. 

(c) Project evaluation and ranking. Project proposals and appli-
cations will be reviewed by the department for completeness and evalu-
ated to determine: 

(i) Project eligibility under subsection (2) of this section; and 
(ii) Funding priority under subsection (3) of this section. 
(d) Agreement development. The department will make funding deci-

sions only after funds have been appropriated. After deciding to fund 
an eligible project, the department will negotiate with the applicant 
the scope of work and budget for the grant and develop the agreement. 
The department will consider: 

(i) Funding priority under subsection (3) of this section; 
(ii) Cost eligibility under subsections (5) and (6) of this sec-

tion; 
(iii) Allowable funding under subsection (7) of this section; and 
(iv) Availability of state funds and other funding sources. 
(e) Fund management. The department may adjust funding levels or 

fund additional eligible projects during a biennium if additional 
funds should become available. 

(5) Cost eligibility. To be eligible for funding, a project cost 
must be eligible under this subsection and the terms of the grant 
agreement and be approved by the department. 

(a) Eligible costs. Eligible costs for a site assessment grant 
include reasonable costs for the following: 

(i) Initial investigations under WAC 173-340-310; 
(ii) Site hazard assessments under WAC 173-340-320; and 
(iii) Administrative or technical support for initial investiga-

tions or site hazard assessments performed by the department. 
(b) Ineligible costs. Ineligible costs for a site assessment 

grant include, but are not limited to, the following: 
(i) The cost of developing the grant application or negotiating 

the grant agreement; 
(ii) The cost of dispute resolution under the grant agreement; 
(iii) Retroactive costs, except as provided under subsection (6) 

of this section; 
(iv) Legal costs including, but not limited to, the cost of seek-

ing legal advice, pursuing cost recovery, contribution, or insurance 
claims, participating in administrative hearings, pursuing penalties 
or civil or criminal actions against persons, defending actions taken 
against the recipient, penalties incurred by the recipient, and any 
attorney fees incurred by the recipient; 

(v) The cost of testing buildings and other structures for drug 
use residuals; 

(vi) The cost of testing buildings and other structures for ra-
don, lead paint, or asbestos that is not required as a remedial action 
under chapter 70.105D RCW or the federal cleanup law; and 

(vii) In-kind contributions. 
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(6) Retroactive cost eligibility. Retroactive costs are eligible 
for funding if the costs are incurred between the start of the bienni-
um and the agreement signature date and are eligible under subsection 
(5) of this section. 

(7) Funding of eligible costs. 
(a) Department share. The department may fund up to one hundred 

percent of the eligible costs. 
(b) Recipient share. The recipient shall fund the percentage of 

the eligible costs not funded by the department under (a) of this sub-
section. The recipient may not use in-kind contributions to meet this 
requirement. 

NEW SECTION 

WAC 173-322A-310 Integrated planning grants. (1) Purpose. The 
purpose of integrated planning grants is to provide funding to local 
governments to conduct assessments of brownfield properties and devel-
op integrated projects plans for their cleanup and adaptive reuse. The 
grants are intended to encourage and expedite the cleanup of brown-
field properties and to lessen the impact of the cleanup cost on rate-
payers and taxpayers. 

(2) Project eligibility. For the purposes of this grant, a pro-
ject consists of integrated planning for a single hazardous waste site 
or for an area affected by multiple hazardous waste sites. A project 
may extend over more than one biennium. To be eligible for a grant, 
the project must meet the following requirements: 

(a) The applicant must be a local government; 
(b) The hazardous waste site must be located within the jurisdic-

tion of the applicantThe applicant must have an ownership interest in 
property or have a demonstrated interest in purchasing property af-
fected by the hazardous waste site;  

(c) The applicant must have the necessary access to complete the 
project or obtain such access in accordance with the schedule in the 
grant agreement; and 

(d) The applicant must not be required to conduct the actions un-
der an order or decree. 

(3) Funding priority. The department will prioritize eligible 
projects for funding or limit funding for eligible projects based on 
the priorities in WAC 173-322A-210 and the following factors: 

(a) The threat posed by the hazardous waste site to human health 
and the environment; 

(b) Whether the hazardous waste site is within a redevelopment 
opportunity zone; 

(b)(c) The land reuse potential of the hazardous waste site; 
(c)(d) Whether the hazardous waste site is located within a high-

ly impacted community; 
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(d)(e) The readiness of the applicant to start and complete the 
work to be funded by the grant and the performance of the applicant 
under prior grant agreements; 

(e)(f) The ability of the grant to expedite the cleanup of the 
hazardous waste site; 

(f)(g) The ability of the grant to leverage other public or pri-
vate funding for the cleanup and reuse of the hazardous waste site; 

(g)(h) The distribution of grants throughout the state and to 
various types and sizes of local governments; and 

(h)(i) Other factors as determined and published by the depart-
ment. 

(4) Application process. 
(a) Project solicitation. AnnuallyBiennially, the department will 

solicit project proposals from local governments to develop its budget 
and update its ten-year financing plan for remedial action grants and 
loans. The department may update its ten-year financing plan as needed 
during the biennium. Project proposals must be submitted on forms pro-
vided by the department and include sufficient information to make the 
determinations in (c) of this subsection. To be considered for inclu-
sion in the department's budget for remedial action grants and loans, 
project proposals should be submitted by the dates published by the 
department. 

(b) Application submittal. Applications must be submitted on 
forms provided by the department and include sufficient information to 
make the determinations in (c) and (d) of this subsection. Completed 
applications should be submitted by the dates published by the depart-
ment. 

(c) Project evaluation and ranking. Project proposals and appli-
cations will be reviewed by the department for completeness and evalu-
ated to determine: 

(i) Project eligibility under subsection (2) of this section; and 
(ii) Funding priority under subsection (3) of this section. 
(d) Agreement development. The department will make funding deci-

sions only after funds have been appropriated. After deciding to fund 
an eligible project, the department will negotiate with the applicant 
the scope of work and budget for the grant and develop the agreement. 
The department will consider: 

(i) Funding priority under subsection (3) of this section; 
(ii) Cost eligibility under subsections (5) and (6) of this sec-

tion; 
(iii) Allowable funding under subsections (7) and (8) of this 

section; and 
(iv) Availability of state funds and other funding sources. 
(e) Fund management. The department may adjust funding levels or 

fund additional eligible projects during a biennium if additional 
funds should become available. 

(5) Cost eligibility. To be eligible for funding, a project cost 
must be eligible under this subsection and the terms of the grant 
agreement and be approved by the department. 



Differences between Proposed and Adopted Rule Language 
 

 D-13  
  

(a) Eligible costs. Eligible costs for an integrated planning 
grant include, but are not limited to, reasonable costs for the fol-
lowing: 

(i) Environmental site assessments; 
(ii) Remedial investigations; 
(iii) Health assessments; 
(iv) Feasibility studies; 
(v) Site planning; 
(vi) Community involvement; 
(vii) Land use and regulatory analyses; 
(viii) Building and infrastructure assessments; 
(ix) Economic and fiscal analyses; and 
(x) Any environmental analyses under chapter 43.21C RCW. 
(b) Ineligible costs. Ineligible costs for an integrated planning 

grant include, but are not limited to, the following: 
(i) The cost of developing the grant application or negotiating 

the grant agreement; 
(ii) The cost of dispute resolution under the grant agreement; 
(iii) Retroactive costs, except as provided under subsection (6) 

of this section; 
(iv) Legal costs including, but not limited to, the cost of seek-

ing client advice, pursuing cost recovery, contribution, or insurance 
claims, participating in administrative hearings, pursuing penalties 
or civil or criminal actions against persons, penalties incurred by 
the recipient, defending actions taken against the recipient, and any 
attorney fees incurred by the recipient; and 

(v) In-kind contributions. 
(6) Retroactive cost eligibility. Retroactive costs are eligible 

for reimbursement if the costs are incurred during the period of a 
prior grant agreement, the costs are eligible under subsection (5) of 
this section, and the costs have not been reimbursed by the depart-
ment. 

(7) Limit on eligible costs for a project. 
(a) For a project consisting of a study of a single hazardous 

waste site, the eligible costs for the project may not exceed two hun-
dred thousand dollars. 

(b) For a project consisting of a study area involving more than 
one hazardous waste site, the eligible costs for the project may not 
exceed three hundred thousand dollars. 

(c) A hazardous waste site may not be included in more than one 
project. 

(8) Funding of eligible costs. 
(a) Department share. The department may fund up to one hundred 

percent of the eligible costs. 
(b) Recipient share. The recipient shall fund the percentage of 

the eligible costs not funded by the department under (a) of this sub-
section. The recipient may not use in-kind contributions to meet this 
requirement. 
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(9) Administration of multiple grants. The department may provide 
integrated planning grants to a local government for more than one 
project under a single grant agreement. 

NEW SECTION 

WAC 173-322A-320 Oversight remedial action grants. (1) Purpose. 
The purpose of oversight remedial action grants is to provide funding 
to local governments that investigate and clean up hazardous waste 
sites under an order or decree. The grants are intended to encourage 
and expedite remedial action and to lessen the impact of the cost of 
such action on ratepayers and taxpayers. 

(2) Project eligibility. For the purposes of this grant, a pro-
ject consists of remedial actions conducted under anone or more orders 
or decrees at a single hazardous waste site. A project may extend over 
more than one biennium. To be eligible for a grant, a project must 
meet all of the following requirements: 

(a) The applicant must be a local government; 
(b) The applicant must be a potentially liable person, potential-

ly responsible party, or prospective purchaser at the hazardous waste 
site; 

(c) The applicant must meet one of the following criteria: 
(i) The applicant is required by the department to conduct reme-

dial action under an order or decree issued under chapter 70.105D RCW; 
(ii) The applicant is required by the U.S. Environmental Protec-

tion Agency to conduct remedial action under an order or decree issued 
under the federal cleanup law and the order or decree has been signed 
or acknowledged in writing by the department as a sufficient basis for 
remedial action grant funding; or 

(iii) The applicant has signed an order or decree issued under 
chapter 70.105D RCW requiring a potentially liable person or prospec-
tive purchaser other than the applicant to conduct remedial action at 
a hazardous waste site and the applicant has entered into an agreement 
with the other person to reimburse the person for a portion of the re-
medial action costs incurred under the order or decree; and 

(c) The project must meet one of the following criteria: 
(i) The applicant is required to conduct remedial actions at the 

hazardous waste site under an order or decree; or 
(ii) A person other than the applicant is required to conduct re-

medial actions at the hazardous waste site under an order or decree 
and the applicant has: 

(A) Signed the order or decree; and 
(B) Entered into a written agreement with the other person to re-

imburse the person for a portion of the remedial action costs incurred 
under the order or decree; 
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(d) If the order or decree is issued under the federal cleanup 
law, it must be signed or acknowledged in writing by the department as 
a sufficient basis for funding under this chapter; and 

(d)(e) The project must be included in the department's ten-year 
financing plan required under RCW 70.105D.030(5). 

(3) Funding priority. The department will prioritize eligible 
projects for funding or limit funding for eligible projects based on 
the priorities in WAC 173-322A-210 and the following factors: 

(a) The threat posed by the hazardous waste site to human health 
and the environment; 

(b) Whether the applicant is a prospective purchaser of a brown-
field property within a redevelopment opportunity zone; 

(b)(c) The land reuse potential of the hazardous waste site; 
(c)(d) Whether the hazardous waste site is located within a high-

ly impacted community; 
(d)(e) The readiness of the applicant to start and complete the 

work to be funded by the grant and the performance of the applicant 
under prior grant agreements; 

(e)(f) The ability of the grant to expedite the cleanup of the 
hazardous waste site; 

(f)(g) The ability of the grant to leverage other public or pri-
vate funding for the cleanup and reuse of the hazardous waste site; 

(g)(h) The distribution of grants throughout the state and to 
various types and sizes of local governments; and 

(h)(i) Other factors as determined and published by the depart-
ment. 

(4) Application process. 
(a) Project solicitation. AnnuallyBiennially, the department will 

solicit project proposals from local governments to develop its budget 
and update its ten-year financing plan for remedial action grants and 
loans. The department may update its ten-year financing plan as needed 
during the biennium. Project proposals must be submitted on forms pro-
vided by the department and include sufficient information to make the 
determinations in (c) of this subsection. For multibiennial projects, 
proposals must be updated biennially. To be considered for inclusion 
in the department's budget for remedial action grants and loans, pro-
ject proposals and updates should be submitted by the dates published 
by the department. 

(b) Application submittal. Applications must be submitted on 
forms provided by the department and include sufficient information to 
make the determinations in (c) and (d) of this subsection. For 
multibiennial projects, an application must be submitted before each 
biennium for which additional funds are requested. Completed applica-
tions should be submitted by the dates published by the department. 

(c) Project evaluation and ranking. Project proposals and appli-
cations will be reviewed by the department for completeness and evalu-
ated to determine: 

(i) Project eligibility under subsection (2) of this section; and 
(ii) Funding priority under subsection (3) of this section. 
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(d) Agreement development. The department will make funding deci-
sions only after funds have been appropriated. After deciding to fund 
an eligible project, the department will negotiate with the applicant 
the scope of work and budget for the grant and develop the agreement. 
The department will consider: 

(i) Funding priority under subsection (3) of this section; 
(ii) Cost eligibility under subsections (5) and (6) of this sec-

tion; 
(iii) Allowable funding under subsections (7) and (8) of this 

section; and 
(iv) Availability of state funds and other funding sources. 
(e) Fund management. The department may adjust funding levels or 

fund additional eligible projects during a biennium if additional 
funds should become available. 

(5) Cost eligibility. To be eligible for funding, a project cost 
must be eligible under this subsection and the terms of the grant 
agreement and be approved by the department. 

(a) Eligible costs. Eligible costs for an oversight remedial ac-
tion grant include, but are not limited to, reasonable costs for the 
following: 

(i) Emergency or interim actions; 
(ii) Remedial investigations; 
(iii) Feasibility studies and selection of the remedy; 
(iv) Engineering design and construction of the selected remedy; 

and 
(v) Operation and maintenance or monitoring of a cleanup action 

component for up to one year after construction completion of the com-
ponent. 

(b) Ineligible costs. Ineligible costs for an oversight remedial 
action grant include, but are not limited to, the following: 

(i) The cost of developing the grant application or negotiating 
the grant agreement; 

(ii) The cost of dispute resolution under the order or decree or 
the grant agreement; 

(iii) The costs incurred under an order or decree by a potential-
ly liable person, potentially responsible party, or prospective pur-
chaser other than the recipient, except as provided under subsection 
(2)(c)(iii) of this section; 

(iv) Retroactive costs, except as provided under subsection (6) 
of this section; 

(v) The remedial action costs of the department or the U.S. Envi-
ronmental Protection Agency reasonably attributable to the administra-
tion of an order or decree for remedial action at the hazardous waste 
site, including reviews of reimbursement requests; 

(vi) Natural resource damage assessment and restoration costs and 
liability for natural resource damages under chapter 70.105D RCW or 
the federal cleanup law; 

(vii) Site development and mitigation costs not required as part 
of a remedial action; 
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(viii) Legal costs including, but not limited to, the cost of 
seeking client advice, pursuing cost recovery, contribution, or insur-
ance claims, participating in administrative hearings, pursuing penal-
ties or civil or criminal actions against persons, penalties incurred 
by the recipient, defending actions taken against the recipient, and 
any attorney fees incurred by the recipient; and 

(ix) In-kind contributions. 
(6) Retroactive cost eligibility. The following retroactive costs 

are eligible for reimbursement if they are also eligible under subsec-
tion (5) of this section: 

(a) Costs incurred under the order or decree between the effec-
tive date of the order or decree and the agreement signature date; 

(b) Costs incurred under the order or decree during the period of 
a prior grant agreement that have not been reimbursed by the depart-
ment; 

(c) Costs incurred negotiating the order or decree, provided that 
the costs are not legal costs and were incurred within ninety days be-
fore the effective date of the order or decree: 

(i) Sixty days after starting negotiations for an order; or 
(ii) One hundred twenty days after starting negotiations for a 

decree; and 
(d) Costs incurred before the effective date of the order or de-

cree conducting independent remedial actions, provided that: 
(i) theThe actions are: 
(i)(A) Conducted within five years before the effective date of 

thestart of negotiations for the order or decree; 
(ii)(B) Consistent with the remedial actions required under the 

order or decree; 
(iii)(C) Compliant with the substantive requirements of chapter 

173-340 WAC; and 
(iv)(D) Incorporated as part of the order or decree.; and 
(ii) Costs incurred before the start of negotiations for the or-

der or decree do not exceed six hundred thousand dollars. 
(7) Funding of eligible costs. 
(a) Department share. The department may fund up to fifty percent 

of the eligible costs. Except for extended grant agreements, the de-
partment may fund a higher percentage of the eligible costs as fol-
lows. 

(i) The department may fund up to an additional twenty-five per-
cent of the eligible costs if the applicant is: 

(A) An economically disadvantaged county, city, or town; or 
(B) A special purpose district with a hazardous waste site locat-

ed within an economically disadvantaged county, city, or town. 
(ii) The department may fund up to an additional fifteen percent 

of the eligible costs if the applicant uses innovative technology. 
(iii) The department may fund up to a total of ninety percent of 

the eligible costs if the eligible costs for the project are less than 
five million dollars and the director or designee determines the addi-
tional funding would: 
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(A) Prevent or mitigate unfair economic hardship imposed by 
cleanup liability; 

(B) Create new substantial economic development, public recrea-
tional opportunities, or habitat restoration opportunities that would 
not otherwise occur; or 

(C) Create an opportunity for acquisition and redevelopment of 
brownfield property under RCW 70.105D.040(5) that would not otherwise 
occur. 

(b) Recipient share. The recipient shall fund the percentage of 
the eligible costs not funded by the department under (a) of this sub-
section. The recipient may not use in-kind contributions to meet this 
requirement. 

(8) Cash management of grants. 
(a) The department may not allocate more funds for a project each 

biennium than are estimated to be necessary to complete the scope of 
work for that biennium. The biennial scope of work must be approved by 
the department. 

(b) The department may not allocate more funds for a project un-
less the local government has demonstrated to the department that 
funds awarded during the previous biennium have been substantially ex-
pended or contracts have been entered into to substantially expend the 
funds. 

(9) Administration of multiple grants. Except for extended grant 
agreements, the department may provide oversight remedial action 
grants to a local government for more than one project under a single 
grant agreement. 

(10) Extended grant agreements. 
(a) Project eligibility. The department may provide an oversight 

remedial action grant to a local government for a hazardous waste site 
under an extended grant agreement if, in addition to meeting the eli-
gibility requirements in subsection (2) of this section, the project 
extends over multiple biennia and the eligible costs for the project 
exceed twenty million dollars. 

(b) Agreement duration. The initial duration of an extended grant 
agreement may not exceed ten years. The department may extend the du-
ration of the agreement upon finding substantial progress has been 
made on remedial actions at the site. 

(c) Department share. Under an extended grant agreement, the de-
partment may not fund more than fifty percent of the eligible costs. 

NEW SECTION 

WAC 173-322A-325 Oversight remedial action loans. (1) Purpose. 
The purpose of oversight remedial action loans is to supplement local 
government funding and funding from other sources to meet the recipi-
ent share requirements for oversight remedial action grants under WAC 
173-322A-320. The loans are intended to encourage and expedite the 



Differences between Proposed and Adopted Rule Language 
 

 D-19  
  

cleanup of hazardous waste sites and to lessen the impact of the 
cleanup cost on ratepayers and taxpayers. 

(2) Types of loans. There are two different types of oversight 
remedial action loans, a standard loan and an extraordinary financial 
hardship loan. The two types of loans have different project eligibil-
ity requirements and different terms and conditions for repayment 
based upon the applicant's ability to repay the loan. 

(a) Standard loan. A standard loan is a loan that includes the 
terms and conditions for repayment. 

(b) Extraordinary financial hardship loan. An extraordinary fi-
nancial hardship loan is a loan that includes deferred terms and con-
ditions for repayment. Deferred terms and conditions may not be indef-
inite. Any such loan must be approved by the director or designee. 

(3) Project eligibility. For the purposes of this loan, a project 
consists of remedial actions conducted under an order or decree at a 
single hazardous waste site. A project may extend over more than one 
biennium. To be eligible for a loan, a project must meet all of the 
following requirements: 

(a) The applicant must have an oversight remedial action grant 
for the project under WAC 173-322A-320; and 

(b) The applicant must demonstrate the following to the depart-
ment's satisfaction. The department may require an independent third-
party financial review to makesupport the demonstration: 

(i) For a standard loan, the applicant's financial need for the 
loan and ability to repay the loan; or 

(ii) For an extraordinary financial hardship loan, the appli-
cant's financial need for the loan, inability to repay the loan under 
present circumstances, and ability to repay the loan in the future. 

(4) Funding priority. The department will assign an oversight re-
medial action loan the same priority as the associated oversight reme-
dial action grant. 

(5) Application process. 
(a) Project solicitation. AnnuallyBiennially, the department will 

solicit project proposals from local governments to develop its budget 
and update its ten-year financing plan for remedial action grants and 
loans. The department may update its ten-year financing plan as needed 
during the biennium. Project proposals must be submitted on forms pro-
vided by the department and include sufficient information to make the 
determinations in (c) of this subsection. For multibiennial projects, 
proposals must be updated biennially. To be considered for inclusion 
in the department's budget for remedial action grants and loans, pro-
ject proposals and updates should be submitted by the dates published 
by the department. 

(b) Application submittal. Applications must be submitted on 
forms provided by the department and include sufficient information to 
make the determinations in (c) and (d) of this subsection. For 
multibiennial projects, an application must be submitted before each 
biennium for which additional funds are requested. Completed applica-
tions should be submitted by the dates published by the department. 
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(c) Project evaluation and ranking. Project proposals and appli-
cations will be reviewed by the department for completeness and evalu-
ated to determine: 

(i) Project eligibility under subsection (3) of this section. If 
the department determines the applicant meets the eligibility require-
ments for an extraordinary financial hardship loan, then the depart-
ment may, upon the approval by the director, provide such a loan to 
the applicant instead of a standard loan; and 

(ii) Funding priority under subsection (4) of this section. 
(d) Agreement development. The department will make funding deci-

sions only after funds have been appropriated. After deciding to fund 
an eligible project, the department will negotiate with the applicant 
the scope of work and budget for the loan and develop the agreement. 
The department will consider: 

(i) Funding priority under subsection (4) of this section; 
(ii) Cost eligibility under subsections (6) and (7) of this sec-

tion; 
(iii) Allowable funding under subsection (8) of this section; and 
(iv) Availability of state funds and other funding sources. 
(e) Fund management. The department may adjust funding levels or 

fund additional eligible projects during a biennium if additional 
funds should become available. 

(6) Cost eligibility. The eligible costs for oversight remedial 
action loans shall be the same as the eligible costs for oversight re-
medial action grants under WAC 173-322A-320(5). 

(7) Retroactive cost eligibility. The eligibility of retroactive 
costs for oversight remedial action loans shall be the same as the el-
igibility of retroactive costs for the oversight remedial action 
grants under WAC 173-322A-320(6). 

(8) Funding by department. The department may provide the recipi-
ent of an oversight remedial action loan for up to one hundred percent 
of the recipient share under WAC 173-322A-320 (7)(b). The loan shall 
be used by the recipient to supplement local government funding and 
funding from other sources to meet the recipient share requirement. 

(9) Repayment by recipient. The terms and conditions for repay-
ment of a loan shall be specified in the loan agreement. 

(a) Standard loans. For a standard loan, the following terms and 
conditions shall apply. Additional terms and conditions may be speci-
fied in the loan agreement. 

(i) Repayment periods and interest rates.  
(A) If the repayment period is less than or equal to five years, 

the interest rate shall be thirty percent of the average market rate. 
(B) If the repayment period is more than five years and less than 

or equal to twenty years, the interest rate shall be sixty percent of 
the average market rate. 

(ii) Interest accrual. Interest shall accrue on each disbursement 
as it is paid to the recipient. 

(b) Extraordinary financial hardship loans. For an extraordinary 
financial hardship loan, the repayment terms and conditions specified 
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in (a) of this subsection may be adjusted or deferred. Deferred terms 
and conditions are dependent on periodic review of the recipient's 
ability to pay. Terms and conditions may not be deferred indefinitely. 

NEW SECTION 

WAC 173-322A-330 Independent remedial action grants. (1) Purpose. 
The purpose of independent remedial action grants is to provide fund-
ing to local governments that investigate and clean up hazardous waste 
sites independently under the voluntary cleanup program. The grants 
are intended to encourage and expedite independent remedial action and 
to lessen the impact of the cost of such action on ratepayers and tax-
payers. 

(2) Types of grants. The department may provide the following 
types of independent remedial action grants: 

(a) Post-cleanup reimbursement grant. Under this grant, the de-
partment may reimburse the recipient after the department has issued a 
no further action determination for the hazardous waste site or prop-
erty under the voluntary cleanup program. 

(b) Periodic reimbursement grant. Under this grant, the depart-
ment may reimburse the recipient periodically during the investigation 
and the cleanup of a hazardous waste site or property under the volun-
tary cleanup program. 

(3) Project eligibility. For the purposes of these grants, a pro-
ject consists of independent remedial actions at a single hazardous 
waste site. A project may extend over more than one biennium. To be 
eligible for a grant, the project must meet all of the following re-
quirements: 

(a) The applicant must be a local government; 
(b) The applicant must be a potentially liable person, potential-

ly responsible party, or prospective purchaser at the hazardous waste 
site or have an ownership interest in the hazardous waste site; 

(c) For post-cleanup reimbursement grants, the applicant must 
have completed independent remedial actions at the hazardous waste 
site or property and received a no further action determination for 
the site or property under the voluntary cleanup program; 

(d) For periodic reimbursement grants, the applicant must: 
(i) Enroll the hazardous waste site in the voluntary cleanup pro-

gram before entering into a grant agreement for the site; 
(ii) Conduct independent remedial actions at the hazardous waste 

site or property in accordance with work plans authorized by the de-
partment under the voluntary cleanup program; and 

(iii) Have necessary access to conduct independent remedial ac-
tions at the hazardous waste site or obtain such access in accordance 
with a schedule in the grant agreement. 
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(4) Funding priority. The department will prioritize eligible 
projects for funding or limit funding for eligible projects based on 
the priorities in WAC 173-322A-210 and the following factors: 

(a) The threat posed by the hazardous waste site to human health 
and the environment; 

(b) Whether the applicant is a prospective purchaser of a brown-
field property within a redevelopment opportunity redevelopment zone; 

(b)(c) The land reuse potential of the hazardous waste site; 
(c)(d) Whether the hazardous waste site is located within a high-

ly impacted community; 
(d)(e) The readiness of the applicant to start and complete the 

work to be funded by the grant and the performance of the applicant 
under prior grant agreements; 

(e)(f) The ability of the grant to expedite the cleanup of the 
hazardous waste site; 

(f)(g) The ability of the grant to leverage other public or pri-
vate funding for the cleanup and reuse of the hazardous waste site; 

(g)(h) The distribution of grants throughout the state and to 
various types and sizes of local governments; and 

(h)(i) Other factors as determined and published by the depart-
ment. 

(5) Application process. 
(a) Project solicitation. AnnuallyBiennially, the department will 

solicit project proposals from local governments to develop its budget 
and update its ten-year financing plan for remedial action grants and 
loans. The department may update its ten-year financing plan as needed 
during the biennium. Project proposals must be submitted on forms pro-
vided by the department and include sufficient information to make the 
determinations in (c) of this subsection. To be considered for inclu-
sion in the department's budget for remedial action grants and loans, 
project proposals should be submitted by the dates published by the 
department. 

(b) Application submittal. Applications must be submitted on 
forms provided by the department and include sufficient information to 
make the determinations in (c) and (d) of this subsection. Completed 
applications should be submitted by the dates published by the depart-
ment. 

(c) Project evaluation and ranking. Project proposals and appli-
cations will be reviewed by the department for completeness and evalu-
ated to determine: 

(i) Project eligibility under subsection (3) of this section; and 
(ii) Funding priority under subsection (4) of this section. 
(d) Agreement development. The department will make funding deci-

sions only after funds have been appropriated. After deciding to fund 
an eligible project, the department will negotiate with the applicant 
the scope of work and budget for the grant and develop the agreement. 
The department will consider: 

(i) Funding priority under subsection (4) of this section; 
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(ii) Cost eligibility under subsections (6) and (7) of this sec-
tion; 

(iii) Allowable funding under subsections (8) and (9) of this 
section; and 

(iv) Availability of state funds and other funding sources. 
(e) Fund management. The department may adjust funding levels or 

fund additional eligible projects during a biennium if additional 
funds should become available. 

(6) Cost eligibility. To be eligible for funding, a project cost 
must be eligible under this subsection and the terms of the grant 
agreement and be approved by the department. 

(a) Eligible costs. Eligible costs for an independent remedial 
action grant include, but are not limited to, reasonable costs for the 
following: 

(i) Emergency or interim actions; 
(ii) Remedial investigations; 
(iii) Feasibility studies and selection of the remedy; 
(iv) Engineering design and construction of the selected remedy; 
(v) Operation and maintenance or monitoring of a cleanup action 

component for up to one year after construction completion of the com-
ponent; and 

(vi) Development of independent remedial action plans or reports 
submitted to the department for review under the voluntary cleanup 
program. 

(b) Ineligible costs. Ineligible costs for an independent remedi-
al action grant include, but are not limited to, the following: 

(i) The cost of developing the grant application or negotiating 
the grant agreement; 

(ii) The cost of dispute resolution under the voluntary cleanup 
program or the grant agreement; 

(iii) Retroactive costs, except as provided under subsection (7) 
of this section; 

(iv) Cost of technical consultations provided by the department 
under the voluntary cleanup program, including reviews of reimburse-
ment requests; 

(v) Natural resource damage assessment and restoration costs and 
liability for natural resource damages under chapter 70.105D RCW or 
the federal cleanup law; 

(vi) Site development and mitigation costs not required as part 
of a remedial action; 

(vii) Legal costs including, but not limited to, the cost of 
seeking client advice, pursuing cost recovery, contribution, or insur-
ance claims, participating in administrative hearings, pursuing penal-
ties or civil or criminal actions against persons, penalties incurred 
by the recipient, defending actions taken against the recipient, and 
any attorney fees incurred by the recipient; and 

(viii) In-kind contributions. 
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(7) Retroactive cost eligibility. The following retroactive costs 
are eligible for reimbursement if they are also eligible under subsec-
tion (5) of this section: 

(a) Costs incurred within five years before the date of the com-
pleted grant application; and 

(b) Costs incurred during the period of a prior grant agreement 
that have not been reimbursed by the department. 

(8) Limit on eligible costs for a project. The eligible costs for 
a project may not exceed six hundred thousand dollars. 

(9) Funding of eligible costs. 
(a) Department share. Except as otherwise provided in this sub-

section, the department may only fund up to fifty percent of the eli-
gible costs. 

(i) The department may fund up to an additional twenty-five per-
cent of the eligible costs if the applicant is: 

(A) An economically disadvantaged county, city, or town; or 
(B) A special purpose district with a hazardous waste site locat-

ed within an economically disadvantaged county, city, or town. 
(ii) The department may fund up to a total of ninety percent of 

the eligible costs if the director or designee determines the addi-
tional funding would: 

(A) Prevent or mitigate unfair economic hardship imposed by the 
cleanup liability; 

(B) Create new substantial economic development, public recrea-
tional opportunities, or habitat restoration opportunities that would 
not otherwise occur; or 

(C) Create an opportunity for acquisition and redevelopment of 
brownfield property under RCW 70.105D.040(5) that would not otherwise 
occur. 

(b) Recipient share. The recipient shall fund the percentage of 
the eligible costs not funded by the department under (a) of this sub-
section. The recipient may not use in-kind contributions to meet this 
requirement. 

(10) Reimbursement of eligible costs. 
(a) Post-cleanup reimbursement grants. For post-cleanup reim-

bursement grants, the department may reimburse the recipient for eli-
gible costs only after the department has issued a no further action 
determination for the hazardous waste site or property under the vol-
untary cleanup program. 

(b) Periodic reimbursement grants. For periodic reimbursement 
grants, the department may reimburse the recipient for eligible costs 
in accordance with the following terms and conditions. 

(i) Remedial action work plans. The recipient must submit inde-
pendent remedial action work plans to the department for review and 
authorization under the voluntary cleanup program. 

(ii) Periodic reimbursement of remedial actions. The department 
may reimburse the recipient no more frequently than quarterly for the 
following: 
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(A) The development of independent remedial action work plans and 
reports; 

(B) Independent remedial actions performed in accordance with a 
work plan authorized by the department in writing; and 

(C) Any other independent remedial actions authorized by the de-
partment in writing. 

(iii) Performance guarantee for periodic reimbursement. The de-
partment may withhold twenty percent of each periodic reimbursement 
payment as security for the recipient's performancecompletion of reme-
dial actions at the hazardous waste site or property. Any funds with-
held by the department may be paid to the recipient when the depart-
ment issues a no further action determination for the hazardous waste 
site or property. 

(iv) Post-cleanup reimbursement of retroactive costs. The depart-
ment may reimburse the recipient for the retroactive costs specified 
in subsection (7)(a) of this section, but only after the department 
has issued a no further action determination for the hazardous waste 
site or property. 

(11) Administration of multiple grants. The department may pro-
vide independent remedial action grants to a local government for more 
than one project under a single grant agreement. 

NEW SECTION 

WAC 173-322A-340 Area-wide groundwater investigation grants. (1) 
Purpose. The purpose of area-wide groundwater investigation grants is 
to provide funding to local governments that investigate known or sus-
pected areas of area-wide groundwater contamination. The investiga-
tions are intended to facilitate the cleanup and redevelopment of 
properties affected by area-wide groundwater contamination. 

(2) Project eligibility. For the purposes of this grant, a pro-
ject consists of an investigation of area-wide groundwater contamina-
tion in a single study area. A project may extend over more than one 
biennium. To be eligible for a grant, a project must meet all of the 
following requirements: 

(a) The applicant must be a local government; 
(b) The project must involve the investigation of known or sus-

pected area-wide groundwater contamination; 
(c) The applicant must not be required to conduct the investiga-

tion under an order or decree; 
(d) The applicant must have the necessary access to conduct the 

remedial actionsinvestigation or obtain such access in accordance with 
a schedule in the grant agreement; and 

(e) The project must be included in the ten-year financing plan 
required under RCW 70.105D.030(5). 
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(3) Funding priority. The department will prioritize eligible 
projects for funding or limit funding for eligible projects based on 
the priorities in WAC 173-322A-210 and the following factors: 

(a) The threat posed by the hazardous waste sites to human health 
and the environment; 

(b) Whether the hazardous waste site is within a redevelopment 
opportunity zone; 

(b)(c) The land reuse potential of the hazardous waste sites; 
(c)(d) Whether the hazardous waste sites are located within a 

highly impacted community; 
(d)(e) The readiness of the applicant to start and complete the 

work to be funded by the grant and the performance of the applicant 
under prior grant agreements; 

(e)(f) The ability of the grant to expedite the cleanup of the 
hazardous waste sites; 

(f)(g) The ability of the grant to leverage other public or pri-
vate funding for the cleanup and reuse of the hazardous waste sites; 

(g)(h) The distribution of grants throughout the state and to 
various types and sizes of local governments; and 

(h)(i) Other factors as determined and published by the depart-
ment. 

(4) Application process. 
(a) Project solicitation. AnnuallyBiennially, the department will 

solicit project proposals from local governments to develop its budget 
and update its ten-year financing plan for remedial action grants and 
loans. The department may update its ten-year financing plan as needed 
during the biennium. Project proposals must be submitted on forms pro-
vided by the department and include sufficient information to make the 
determinations in (c) of this subsection. To be considered for inclu-
sion in the department's budget for remedial action grants and loans, 
project proposals should be submitted by the dates published by the 
department. 

(b) Application submittal. Applications must be submitted on 
forms provided by the department and include sufficient information to 
make the determinations in (c) and (d) of this subsection. Completed 
applications should be submitted by the dates published by the depart-
ment. 

(c) Project evaluation and ranking. Project proposals and appli-
cations will be reviewed by the department for completeness and evalu-
ated to determine: 

(i) Project eligibility under subsection (2) of this section; and 
(ii) Funding priority under subsection (3) of this section. 
(d) Agreement development. The department will make funding deci-

sions only after funds have been appropriated. After deciding to fund 
an eligible project, the department will negotiate with the applicant 
the scope of work and budget for the grant and develop the agreement. 
The department will consider: 

(i) Funding priority under subsection (3) of this section; 
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(ii) Cost eligibility under subsections (5) and (6) of this sec-
tion; 

(iii) Allowable funding under subsections (7) and (8) of this 
section; and 

(iv) Availability of state funds and other funding sources. 
(e) Fund management. The department may adjust funding levels or 

fund additional eligible projects during a biennium if additional 
funds should become available. 

(5) Cost eligibility. To be eligible for funding, a project cost 
must be eligible under this subsection and the terms of the grant 
agreement and be approved by the department. 

(a) Eligible costs. Eligible costs for an area-wide groundwater 
investigation grant include, but are not limited to, the reasonable 
costs for the following: 

(i) Identifying the sources of the area-wide groundwater contami-
nation; 

(ii) Determining the nature and extent of the area-wide groundwa-
ter contamination; 

(iii) Identifying the preferential groundwater contaminant migra-
tion pathways; 

(iv) Identifying area-wide geologic and hydrogeologic conditions; 
and 

(v) Establishing area-wide natural groundwater quality, including 
aquifer classification under WAC 173-340-720. 

(b) Ineligible costs. Ineligible costs for an area-wide groundwa-
ter remedial actioninvestigation grant include, but are not limited 
to, the following: 

(i) The cost of developing the grant application or negotiating 
the grant agreement; 

(ii) The cost of dispute resolution under the grant agreement; 
(iii) Retroactive costs, except as provided under subsection (6) 

of this section; 
(iv) Natural resource damage assessment and restoration costs and 

liability for natural resource damages under chapter 70.105D RCW or 
the federal cleanup law; 

(v) Site development and mitigation costs not required as part of 
the remedial action; 

(vi) Legal costs including, but not limited to, the costs of 
seeking client advice, pursuing cost recovery, contribution, or insur-
ance claims, participating in administrative hearings, pursuing penal-
ties or civil or criminal actions against persons, penalties incurred 
by the recipient, the cost of defending actions taken against the re-
cipient, and any attorney fees incurred by the recipient; and 

(vii) In-kind contributions. 
(6) Retroactive cost eligibility. Retroactive costs are eligible 

for reimbursement if the costs are incurred during the period of a 
prior grant agreement, the costs are eligible under subsection (5) of 
this section, and the costs have not been reimbursed by the depart-
ment. 
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(7) Limit on eligible costs for a project. The eligible costs for 
a project may not exceed five hundred thousand dollars. 

(8) Funding of eligible costs. 
(a) Department share. The department may fund up to one hundred 

percent of the eligible costs. 
(b) Recipient share. The recipient shall fund the percentage of 

the eligible costs not funded by the department under (a) of this sub-
section. The recipient may not use in-kind contributions to meet this 
requirement. 

NEW SECTION 

WAC 173-322A-350 Safe drinking water action grants. (1) Purpose. 
The purpose of safe drinking water action grants is to assist local 
governments, or a local government applying on behalf of a purveyor, 
in providing safe drinking water to areas contaminated by, or threat-
ened by contamination from, hazardous waste sites. 

(2) Project eligibility. For the purposes of this grant, a pro-
ject consists of safe drinking water actions at a single hazardous 
waste site. A project may extend over more than one biennium. To be 
eligible for a grant, a project must meet all of the following re-
quirements: 

(a) The applicant must be a local government; 
(b) The applicant must be a purveyor or the applicant must be ap-

plying on behalf of a purveyor; 
(c) The applicant or purveyor must be in substantial compliance, 

as determined by the department of health, with applicable rules of 
the state board of health or the department of health, including chap-
ter 246-290 WAC (Group A public water supplies), chapter 246-292 WAC 
(Waterworks operator certification), chapter 246-293 WAC (Water System 
Coordination Act), and chapter 246-294 WAC (Drinking water operating 
permits); 

(d) The drinking water source must be affected or threatened by 
one or more hazardous substances originating from a hazardous waste 
site; 

(e) The department of ecology has determined that theThe drinking 
water source must: 

(i) Exhibits levels of hazardous substances that exceed the pri-
mary maximum contaminant levels (MCLs) established by the state board 
of health and set forth in WAC 246-290-310; 

(ii) Exhibits levels of hazardous substances that exceed the 
cleanup levels established by the department of ecology under Part VII 
of chapter 173-340 WAC; or 

(iii) BeIs threatened to exceed the levels of hazardous substanc-
es identified in (e)(i) or (ii) of this subsection; 

(f) If the safe drinking water action includes water line exten-
sions, the extensions must be consistent with the coordinated water 
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system plan prepared under chapter 70.116 RCW and any plans for new 
development prepared under chapter 36.70 or 36.70A RCW for the geo-
graphic area containing the affected water supplies; and 

(g) The applicant must not be required to conduct the safe drink-
ing water action under an order or decree. 

(3) Funding priority. The department will prioritize eligible 
projects for funding or limit funding for eligible projects based on 
the priorities in WAC 173-322A-210 and the following factors: 

(a) The threat posed by the hazardous waste site to drinking wa-
ter; 

(b) Whether the drinking water serves a highly impacted communi-
ty; 

(c) The per capita cost of providing safe drinking water; 
(d) The ability of the grant to expedite the provision of safe 

drinking water; 
(e) The ability of the grant to leverage other public or private 

funding for the provision of safe drinking water; 
(e)(f) The readiness of the applicant to start and complete the 

work to be funded by the grant and the performance of the applicant 
under prior grant agreements; and 

(f)(g) Other factors as determined and published by the depart-
ment. 

(4) Application process. 
(a) Project solicitation. AnnuallyBiennially, the department will 

solicit project proposals from local governments to develop its budget 
and update its ten-year financing plan for remedial action grants and 
loans. The department may update its ten-year financing plan as needed 
during the biennium. Project proposals must be submitted on forms pro-
vided by the department and include sufficient information to make the 
determinations in (c) of this subsection. To be considered for inclu-
sion in the department's budget for remedial action grants and loans, 
project proposals should be submitted by the dates published by the 
department. 

(b) Application submittal. Applications must be submitted on 
forms provided by the department and include sufficient information to 
make the determinations in (c) and (d) of this subsection. Completed 
applications should be submitted by the dates published by the depart-
ment. 

(c) Project evaluation and ranking. Project proposals and appli-
cations will be reviewed by the department for completeness and evalu-
ated to determine: 

(i) Project eligibility under subsection (2) of this section; and 
(ii) Funding priority under subsection (3) of this section. 
(d) Agreement development. The department will make funding deci-

sions only after funds have been appropriated. After deciding to fund 
an eligible project, the department will negotiate with the applicant 
the scope of work and budget for the grant and develop the agreement. 
The department will consider: 

(i) Funding priority under subsection (3) of this section; 
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(ii) Cost eligibility under subsections (5) and (6) of this sec-
tion; 

(iii) Allowable funding under subsection (7) of this section; and 
(iv) Availability of state funds and other funding sources. 
(e) Fund management. The department may adjust funding levels or 

fund additional eligible projects during a biennium if additional 
funds should become available. 

(5) Cost eligibility. To be eligible for funding, a project cost 
must be eligible under this subsection and the terms of the grant 
agreement and be approved by the department. 

(a) Eligible costs. Eligible costs for a safe drinking water ac-
tion grant include, but are not limited to, reasonable costs for the 
following, if needed: 

(i) Water supply source development and replacement, including 
pumping and storage facilities, source meters, and reasonable appurte-
nances; 

(ii) Transmission lines between major system components, includ-
ing interties with other water systems; 

(iii) Treatment equipment and facilities; 
(iv) Distribution lines from major system components to system 

customers or service connections; 
(v) Bottled water, as an interim action; 
(vi) Fire hydrants; 
(vii) Service meters; 
(viii) Project inspection, engineering, and administration; 
(ix) Individual service connections, including any connection 

fees and charges; 
(x) Drinking water well decommissioning under WAC 173-160-381; 

and 
(xi) Other costs identified by the department of health as neces-

sary to provide a system that operates in compliance with federal and 
state standards. 

(b) Ineligible costs. Ineligible costs for a safe drinking water 
action grant include, but are not limited to, the following: 

(i) The cost of developing the grant application or negotiating 
the grant agreement; 

(ii) The cost of dispute resolution under the grant agreement; 
(iii) Retroactive costs, except as provided under subsection (6) 

of this section; 
(iv) The cost of oversizing or extending a water system for fu-

ture development; 
(v) The cost of individual service connections for undeveloped 

lots; 
(vi) Local improvement district assessments; 
(vii) Operation and maintenance costs; 
(viii) Natural resource damage assessment and restoration costs 

and liability for natural resource damages under chapter 70.105D RCW 
or the federal cleanup law; 
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(ix) Legal costs including, but not limited to, the costs of 
seeking client advice, pursuing cost recovery, contribution, or insur-
ance claims, participating in administrative hearings, pursuing penal-
ties or civil or criminal actions against persons, penalties incurred 
by the recipient, defending actions taken against the recipient, and 
any attorney fees incurred by the recipient; and 

(x) In-kind contributions. 
(6) Retroactive cost eligibility. Retroactive costs are eligible 

for reimbursement if the costs are incurred during the period of a 
prior grant agreement, the costs are eligible under subsection (5) of 
this section, and the costs have not been reimbursed by the depart-
ment. 

(7) Funding of eligible costs. 
(a) Department share. The department may fund up to ninety per-

cent of the eligible costs. 
(b) Recipient share. The recipient shall fund the percentage of 

the eligible costs not funded by the department under (a) of this sub-
section. The recipient may not use in-kind contributions to meet this 
requirement. 
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