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Executive Summary 
The 2012 Legislature directed the Washington State departments of Ecology (Ecology) and Fish 
and Wildlife (WDFW) to consider the use of forest landowner programs as environmental 
mitigation.  When projects unavoidably impact wetlands or fish life, compensatory mitigation is 
required to offset the environmental losses.  The intent of E2SHB 2238 is to use funds that would 
pay for compensatory mitigation to fund programs for forest landowners.  The E2SHB law adds 
language to the Aquatic Resources Act, 90.74 RCW, to allow development projects to use three 
underfunded forest landowner forestry programs to meet compensatory mitigation needs.  In 
addition, the agencies were directed to report on any successes, as well as constraints, in using 
the forestry programs as environmental mitigation. 
 
The agencies worked with the Washington State Department of Transportation (WSDOT) and 
county staff to solicit potential projects that could be used to test the applicability of the forestry 
programs as mitigation.  WSDOT and the county public works entities were unable to identify 
any qualifying infrastructure-related projects during 2012.  In addition, no non-infrastructure 
projects were identified as candidates to use the forestry programs as mitigation.  Because the 
forestry programs were not able to be utilized, Ecology and WDFW developed some 
hypothetical examples to describe when the forestry programs may be acceptable to meet 
regulatory requirements for compensatory mitigation. 
 
Based on our review, the Forestry Riparian Easement Program, the Riparian Open Space 
Program, and the Family Forest Fish Passage Program, will have limited use for compensatory 
mitigation.  Most mitigation is required to occur near the project impacts, particularly for impacts 
to fish life, while the location of the forestry programs will often be distant from the impact site.  
Additionally, it appears that in many cases, sites within the forestry easement programs may not 
contain wetlands, severely limiting their ability to meet wetland mitigation requirements.  
 
For the forestry programs to be used as off-site mitigation they must meet several key criteria.   

• Mitigation projects must have a functional link between the impact and the compensation 
(nexus). 

• There needs to be a net environmental benefit that generates credit for mitigation. 
• The mitigation must be located within the same watershed and often the same stream 

reach as the impacts. 
• The sites must be permanently protected. 
• The mitigation must be environmentally preferable to on-site and/or in-kind mitigation. 

 
Ecology and WDFW will report in December 2013 on any additional programs that may be 
suitable for meeting mitigation needs.   
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Environmental Mitigation: E2SHB 2238  

Background 
Mitigation is often required to compensate for unavoidable impacts to aquatic resources as part 
of the environmental permitting process. This usually takes the form of creating new habitats or 
enhancing existing ones with the goal of replacing or improving the ecological resources 
impacted by the permitted action.  Part of planning a development or transportation project 
involves identifying mitigation that appropriately compensates for the particular types of 
unavoidable impacts to wetland and fish resources. This can be a challenging and costly task 
depending on what properties, opportunities and partnerships are available in the project area.  
Those who plan compensatory mitigation are often seeking innovative means to effectively 
address their mitigation needs. 
 
 In some places, wetland mitigation banks have been established and In Lieu fee mitigation 
programs are beginning to become available to provide some options for mitigation.  
Partnerships have also been used by various entities for effective projects where interests 
converge for mitigation and other compatible land management activities. There is continued 
interest in exploring how conservation needs could be paired with mitigation activities and how 
this might be able to meet multiple objectives in a coordinated way.  
 
This report describes the opportunities and constraints for using certain forestry programs for 
forest landowners to meet mitigation requirements for impacts to fish resources and wetlands. 
 
State and federal regulations, including the federal rule on compensatory wetland mitigation (33 
CFR Part 332), provide some framework for what is required for acceptable wetland mitigation.  
Under the state water pollution control act (Ch. 90.48 RCW) Ecology issues Administrative 
Orders to ensure that the beneficial uses of the waters of the state are protected (WAC 173-201-
310).  Wetlands are waters of the state.   As part of the protection of beneficial uses, Ecology and 
local governments require that all projects proposing to affect a wetland must follow mitigation 
sequencing.  The federal Clean Water Act also requires the use of mitigation sequencing to 
ensure that only unavoidable impacts are authorized.  Some projects may require permits at the 
federal, state and local levels and mitigation sequencing is a crucial part of those permit review 
processes.   
 
WDFW mitigates impacts to fish and their habitat caused by construction projects in or near 
water through the application of the Hydraulic Code (Ch. 75.20 RCW).  WDFW requires 
mitigation sequencing when a new project has adverse impacts that cause a net loss of fish life, 
aquatic and riparian habitat functions necessary to sustain fish life or loss of aquatic and riparian 
area by habitat type (Chapter 220-110-020(68) WAC).  
 
The Hydraulic Code rules, WAC 220-110-020 (66), defines mitigation sequencing as follows: 

"Mitigation" means actions that shall be required as provisions of the HPA to 
avoid or compensate for impacts to fish life resulting from the proposed project 
activity. The type(s) of mitigation required shall be considered and implemented, 
where feasible, in the following sequential order of preference: 

http://apps.leg.wa.gov/WAC/default.aspx?cite=220-110-020
http://apps.leg.wa.gov/WAC/default.aspx?cite=220-110-020
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 (a) Avoiding the impact altogether by not taking a certain action or parts of 
an action;  
(b) Minimizing impacts by limiting the degree or magnitude of the action and 
its implementation;  
(c) Rectifying the impact by repairing, rehabilitating, or restoring the 
affected environment;  
(d) Reducing or eliminating the impact over time by preservation and 
maintenance operations during the life of the action;  
(e) Compensating for the impact by replacing or providing substitute 
resources or environments; or 
(f) Monitoring the impact and taking appropriate corrective measures to 
achieve the identified goal. 

For projects with potentially significant impacts, a mitigation agreement may be 
required prior to approval. Replacement mitigation may be required to be 
established and functional prior to project construction. 

 
The mitigation sequencing approach is also enforced through the federal Clean Water Act 
Section 404(b)(1) guidelines.  These guidelines require that applicants must avoid and minimize 
impacts prior to moving to compensatory mitigation. Once all avoidance and minimization of 
wetland impacts has occurred, compensatory mitigation is required for all remaining unavoidable 
impacts.   
 
The State aquatic resources mitigation law in RCW 90.74.010 (2) defines compensatory 
mitigation as follows: 
 

“Compensatory mitigation" means the restoration, creation, enhancement, or 
preservation of uplands, wetlands, or other aquatic resources for the purposes of 
compensating for unavoidable adverse impacts that remain after all appropriate 
and practicable avoidance and minimization has been achieved. "Compensatory 
mitigation" includes mitigation that: 

(a) Occurs at the same time as, or in advance of, a project's planned 
environmental impacts; 
(b) Is located in a site either on, near, or distant from the project's impacts; 
and 
(c) Provides either the same or different biological functions and values as the 
functions and values impacted by the project. 

Bill synopsis 
E2SHB 2238 allows the use of certain forestry programs to meet mitigation needs based on 
current mitigation requirements.  The law outlines three existing DNR programs for forest 
landowners that could be used:  

• Forestry Riparian Easement Program (FREP) 
• Family Forest Fish Passage Program (FFFPP) 
• Riparian Open Space Program (ROSP) 

 

http://apps.leg.wa.gov/RCW/default.aspx?cite=90.74.010


3 

The bill directs the Washington State Departments of Ecology (Ecology) and Fish and Wildlife 
(WDFW) to consider projects that propose to use these forestry programs for mitigation of 
environmental impacts.  The bill also directs Ecology and WDFW to provide a report to the 
Legislature describing any successes in using these existing programs to mitigate impacts for 
development projects, as well as any constraints discovered that limit the applicability of the 
above forestry programs to provide compensatory mitigation. 

Overview of selected forestry programs  
Forestry Riparian Easement Program 
The Forestry Riparian Easement Program (FREP) was established as part of the Forests and Fish 
legislation in 1999.  This program is aimed at providing an opportunity to small forest 
landowners to be partially compensated for trees in riparian areas that are required to be left 
under forest practice rules.  As a result of the Forest Practices requirements to protect riparian 
areas, many small forest landowners experienced disproportionate economic impacts compared 
to industrial forest landowners.  This program is set up on a first-come, first-served basis where 
willing landowners are compensated 50-89 percent of the stumpage value in exchange for a 50-
year conservation easement on the required leave trees.  Generally these are areas along fish-
bearing streams.  As of May 2012, the program has spent approximately $25 million to purchase 
290 easements at an average cost of $87,200 per easement on over 4,900 riparian acres adjacent 
to 161.4 miles of stream.  There is currently a backlog of 108 forestry riparian easement 
applications that property owners have offered for purchase under FREP representing $10.33 
million in easement value. 

Family Forest Fish Passage Program  
The Family Forest Fish Passage Program (FFFPP) was established in 2003 to provide cost-share 
funding to assist small forest landowners eliminate fish barriers on their forest land.  Small forest 
landowners are not required to remove fish passage barriers until timber harvest is conducted.  
They can then apply for assistance from FFFPP to replace undersized or failing stream crossings 
such as culverts and bridges.  These fish barriers are fixed on a priority basis, relative to the 
applications received to date.  Since 2003, nearly 200 small forest landowners have taken 
advantage of the Family Forest Fish Passage Program, replacing 232 barriers and opening more 
than 485 miles of stream for salmon and trout.  There is currently a backlog of 611 fish barriers 
in the program.   

Riparian Open Space Program  
The Riparian Open Space Program (ROSP) was also established as part of the forests and fish 
legislation. In part, this program applies to forested property within channel migration zones that 
cannot be harvested due to forest practices rules protections.  These areas may contain flood 
plains but are primarily islands of timber along large streams or rivers that tend to migrate or 
abruptly change within channel migration zones.  These areas may qualify for mitigation 
depending on site-specific conditions.  Willing forest landowners (both small and industrial) may 
apply for compensation for these areas in exchange for a permanent conservation easement on a 
competitive basis.  Since 2002, when funding first became available, 16 easements, representing 
$4.16 million and 1042 acres, have been purchased that protect important habitat.  Unfortunately, 
at this time the program is unfunded. 
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2012 efforts 
Ecology and WDFW, as well as the Washington Forest Protection Association (WFPA), worked 
with county governments and WSDOT to identify any appropriate pilot projects that could be 
used to test the concept of providing compensatory mitigation associated with either wetlands 
permitting or Hydraulic Project Approvals (HPAs) on state highway projects or local 
government roads. 
 
While there are a number of WSDOT transportation projects under way, many of these have 
been in planning stages for quite some time and already have significant investment in mitigation 
planning.  Although we looked to the best of our ability, contacting headquarters and regional 
staff, we were unable to find any WSDOT projects which were seeking mitigation that would be 
a suitable match for these programs.  Most of the planned transportation work is in more urban 
areas, distant from the applicable forest lands, already had a plan for mitigation or needed site- 
specific mitigation that could not be provided by these programs. Moreover, the number of new 
starts for WSDOT projects is sharply declining due to the gas tax funding cycle, reducing future 
options at this time.  
 
No local governments had projects that used this mitigation option.     These projects often 
require compensatory mitigation.  The federal natural resource agencies as well as Ecology and 
WDFW often negotiated and agreed to the mitigation as part of the project development process.    
As a result, county public works departments are hesitant to revise mitigation plans because 
project schedules and budget can be affected by re-negotiating the mitigation. 
 
As a result of the lack of real world examples to describe and evaluate, we would like to step 
through a few hypothetical examples of how this opportunity might work, and identify the 
potential difficulties with this concept. 

Mitigation sideboards 
Wetlands 
When evaluating the proposed compensatory mitigation to offset the unavoidable wetland 
impacts, Ecology considers these seven questions4: 

1. What are the species, habitat types, or functions being adversely affected? 
2. Is replacement or reintroduction of the species, habitat type, or functions vital to the 

health of the watershed, and if so, do they need to be replaced on site to maintain the 
necessary functions? 

3. If it is determined that on-site, in-kind replacement is not necessary, are there higher 
priority species, habitat types, or functions that are critical or limiting within the 
watershed? 

4. If both on- and off-site compensatory mitigation is available, will the species, habitat 
type, or functions proposed as off-site compensatory mitigation provide greater value to 
the health of the watershed than those proposed as on site? 

5. How will the proposed compensatory mitigation maintain, protect, or enhance impaired 
functions, or the critical or limiting functions of a watershed? 

                                                 
4 Alternative Mitigation Policy Guidance, (2000) WDFW, Ecology and WSDOT (See Appendix B) 



5 

6. Will the proposed compensatory mitigation have a high likelihood of success? 
7. Will the proposed compensatory mitigation be sustainable in consideration of expected 

future land uses? 
 

For the compensatory mitigation to be acceptable, the mitigation must have a functional link 
with the impact.  Usually this means in-kind replacement; that is the functions provided are 
similar to those lost.  In-kind compensation is required where the functions are critical or limiting 
in the watershed and direct replacement is important to the functioning and health of the 
watershed.  In situations where in-kind wetland mitigation is not critical and the wetland 
functions are not limiting in the watershed, out-of-kind mitigation may be allowed.  Out-of-kind 
mitigation may include wetland types or functions different from those affected.  Ecology 
accepts out-of-kind mitigation where: 

• The functions to be impacted are not limiting in the watershed. 
• Greater environmental benefit can be gained in the watershed than by in-kind mitigation. 
• The proposed out-of-kind functions are critical to the health of the watershed. 
 

Generally, the agencies do not accept non-wetland out-of-kind mitigation for impacts to 
wetlands and their functions unless there is a link in functions with the losses. 
 
Mitigation may be required to occur on-site due to the importance of the functions and the 
location of the wetland on the landscape.  However, on-site mitigation has not always been 
successful because of bad design and site location.  Ecology accepts off-site mitigation within 
the same watershed where it can be shown that the off-site mitigation provides greater benefit 
and is more sustainable than on-site mitigation.  Impacts should be mitigated as near to the 
impact as possible to ensure that the functions are replaced close to where they are lost.  Off-site 
mitigation may be acceptable when: 

• The impacted functions are not critical to be provided on-site. 
• There are no opportunities for on-site mitigation. 
• The off-site mitigation has a higher likelihood of success than on-site mitigation. 
• Greater environmental benefit from a watershed perspective can be obtained off site.  
 

Compensatory mitigation must result in a net gain to make up for functions and area lost.  
Generally this means restoring former wetlands, creating new ones or enhancing degraded 
wetlands.  All of these actions result in a net gain of functions that can be used as compensatory 
mitigation.  In exceptional cases, Ecology may allow the use of preservation of high quality 
wetlands as mitigation.  For preservation to be acceptable, the wetlands must be high quality, 
rare or irreplaceable, and they must be at risk of degradation or loss.   
 
All compensatory mitigation sites are required to be permanently protected.  This includes some 
restriction on the title that indicates that the site is a mitigation site and cannot be altered.  A 
common form of protection is a conservation easement.  Conservation easements are generally 
preferred because they have a third party overseeing the easement. 
 
Finally, all compensatory mitigation projects are required to be monitored for five to ten years to 
ensure that the proposed functions successfully develop and the required area and wetland type 
are achieved. 
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Fish life and hydraulic project approvals 
The Department of Fish and Wildlife prioritizes compensatory mitigation location and type, in 
the following order of preference.  

1. In kind, on-site. 
2. In kind, off-site. 
3. Out-of-kind, on-site. 
4. Out-of-kind, off-site. 

 
In general, in-kind/on-site mitigation is preferable to out-of-kind/off-site mitigation because it is 
most likely to compensate for habitat functions and area lost at or near the area affected. 
However, this does not prevent applicants from proposing off-site or out-of-kind mitigation 
measures. RCW 77.55.241 requires the department to consider off-site mitigation when it is 
more cost-effective and provides the most benefit to fish life.   
 
In-kind mitigation requires replacing the impacted habitat with habitat of the same physical and 
functional type. Out-of-kind mitigation involves replacing impacted habitat with habitat of a 
different physical and functional type. Out-of-kind mitigation is appropriate when it provides 
more ecological or watershed benefit than in-kind mitigation, such as:  

• When the resources adversely affected provide minimal desirable function, and they are 
neither limiting for a special species nor limiting within the watershed.  

• When out-of-kind functions are critical or limiting within the watershed and provide a net 
gain for the resources of the watershed. 

 
Off-site compensatory mitigation, or a combination of on-site and off-site compensatory 
mitigation, can be appropriate when: 

• Off-site mitigation can achieve greater improvements to limiting or critical functions 
than is possible on site. 

• Functions that will be adversely affected on site are of low quality. 
• There are no reasonable on-site opportunities. 
• On-site opportunities do not have a high likelihood of success. 
• Off-site enhancement and restoration opportunities have a higher likelihood of success 

than on-site options. 

Examples of possible applications 
In the absence of actual projects, the agencies outlined hypothetical situations where 
compensatory mitigation using the forestry programs may be viable.  We also describe 
limitations or constraints on using the forestry programs for compensatory mitigation.  
 
Because the three forestry programs were not used to meet compensatory mitigation needs 
during 2012, the following hypothetical cases illustrate when these programs may be acceptable 
to meet regulatory requirements. These examples are not meant to be an exhaustive list of 
scenarios.  

http://apps.leg.wa.gov/rcw/default.aspx?cite=77.55.241
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Wetlands 
The objective of wetland mitigation is no net loss of wetland area or function.  There are 
different options for compensatory mitigation.  The most common option is the creation, 
restoration and enhancement of wetland areas to increase wetland area and function.  These 
improvements can then be used to offset wetland losses.  In some cases, preservation of wetlands 
can be used if the wetlands are of high quality, irreplaceable, and under demonstrable threat of 
degradation.  All mitigation sites must be preserved in perpetuity and monitored for success.  
The following examples illustrate when forestry programs may be appropriate as compensatory 
mitigation.   
Hypothetical Case: Small residential project located in foothills  
The project will result in unavoidable impacts to a wetland requiring compensatory mitigation.  
The impacts are small to a low-quality wetland and functions lost include habitat and water 
quality.  There are no opportunities to mitigate on site.  The project proponent proposes to use 
FREP for mitigation.   
 
This option may be appropriate if the following apply: 

• There is a degraded wetland within the FREP area in need of enhancement to provide a 
net gain in functions.  

• There is a link between the impact and the mitigation provided.  In this case it includes 
restoration and enhancement of wetland functions in exchange for wetland losses.  

• The mitigation is located within the same watershed or preferably the same basin. 
• The project is not located in the service area of a wetland bank or In Lieu Fee program.  

Mitigation provided by these options will be preferable to out-of-kind mitigation since 
the programs have established wetland mitigation already available. 

• The mitigation must be permanently protected.  The 50-year easement under FREP is not 
sufficient, and the easement will need to be perpetual for the site to serve as mitigation.   

   
The FREP program would generally not be adequate if wetlands are not included in the 
easement.  This would result in a net loss of wetland function. However, a trade-off may be 
allowed if a watershed analysis demonstrates that functions provided by the riparian area are 
critical to watershed health and are more important than replication of functions in-kind and 
closer to the impact.  

 
Hypothetical Case: Development project with small wetland impacts to low quality wetland 
located in the foothills.  
A development project will impact the functions and area of a wetland and compensatory 
mitigation is required.  There are no mitigation opportunities available on site so the entity starts 
looking within the watershed for mitigation alternatives.  The applicant proposes to use the 
FFFPP program to compensate for the wetland impacts. 

• Use of the FFFPP program would require a trade off in functions from wetlands to fish 
passage, resulting in non-wetland out-of-kind mitigation that would most likely be 
considered inadequate.   
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Hydraulic Project Approvals (HPAs) 
Impacts to fish life from development projects requiring a Hydraulic Project Approval are 
typically able to be either avoided or minimized through project design and timing.  When 
impacts cannot be avoided or minimized, mitigation is often achieved on site and in-kind.  
Compensatory mitigation is required only in a small number of cases, and is usually associated 
with large WSDOT or county highway projects.  Compensatory mitigation for impacts to fish 
life associated with Hydraulic Project Approvals is typically in the form of in-kind/on-site 
mitigation, although out-of-kind or off-site mitigation can be appropriate under certain 
circumstances. The following hypothetical cases illustrate how the three forestry programs may 
provide appropriate compensatory mitigation.  
Hypothetical Case:  Short Term Culvert Fix 
Applicants must design culverts and bridges to provide unimpeded fish passage.  Therefore, 
using the Family Forest Fish Passage Program to provide in-kind/off-site mitigation is possible 
in limited situations.  For example,  a situation can arise (although rarely) where a stream 
crossing constitutes a public safety hazard due to a failing culvert, providing fish passage is a 
lower priority relative to other barriers, providing passage would be extremely expensive, and 
funds are not currently available.  In order to address the public safety hazard, WDFW may 
permit a temporary short-term fix to the structure that does not provide fish passage.  In this case, 
the applicant, such as a county government, may be able to fix a much less expensive fish 
passage barrier in the Family Forest Fish Passage Program to mitigate for not providing fish 
passage at the county road.   
Hypothetical Case: Fish Habitat Impacts 
If a project will have impacts to the habitat of a particular fish species and there is limited ability 
to mitigate the impacts on the project site, there may an opportunity to provide mitigation from 
other areas within the watershed.  General examples are improving flood plain areas within a 
channel migration zone using the Riparian Open Space Program, or enhancing degraded 
wetlands or stream riparian habitat within areas proposed for the Forestry Riparian Easement 
Program.  However, in order to make these viable options, a landowner would need to allow 
enhancements or rehabilitation to degraded flood plains, streams, or wetlands under the easement 
programs, and easements would need to be permanent.  

Constraints to implementation 
It appears the viability of these forestry programs to fulfill mitigation requirements for impacts to 
wetlands will be limited.  The approach also appears to have limited potential to provide 
mitigation for impacts associated with Hydraulic Project Approvals.     
 
The agencies have identified some potential barriers that could affect the implementation of this 
law. 
Who holds the easements? 
Under the FREP program DNR holds the 50-year easements.  To qualify for mitigation, the 
easements must be permanent.  The permanent easements would not be paid for out of DNR’s 
appropriation, they would be paid for by project applicants.  It is not clear who would hold these 
permanent conservation easements for the mitigation.  Would DNR hold the perpetual easements 
if the funding source is different than the FREP appropriation?  If DNR will hold the easements, 
it would require a change in statute.   
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Nexus with impact 
When proposing mitigation, it is up to the applicant to demonstrate how the mitigation will offset 
the resource losses.  Use of out-of-kind mitigation can make it difficult to find a nexus with the 
impacts.  Applicants will need information on critical needs for the watershed in order to be able 
to make the case that the mitigation is environmentally preferable from a watershed perspective. 
Scarcity of information on wetland resources in FREP areas 
The FREP database does not contain information on which areas have wetlands on them.  In 
order to be used for mitigation, there needs to be a link or nexus to the impacts.  For wetland 
mitigation this means that the mitigation must usually include some wetland restoration, 
enhancement or preservation.  Without information on wetlands in the database, each project 
would require individual field review to identify potential parcels for mitigation.  This can be 
time consuming for the project applicant who proposes the mitigation.  We estimate that only a 
small percentage of FREP easement applications are likely to contain degraded wetlands within 
the proposed FREPs. 
Wetland banks  
Where projects are located in the service area (market area) of a wetland mitigation bank, the 
bank will usually be preferable to use of the forestry programs because: 

• The banks are specifically designed to provide wetland areas and functions for 
compensatory mitigation. 

• The banker has already constructed the mitigation and it has been meeting performance 
standards before it can be used.  

• Temporal losses are minimized since the mitigation is functional prior to use. 
• The bank program has several mechanisms to reduce the risk of failure such as reserving 

credits until the mitigation is successful and requiring financial assurances. 
In-Lieu Fee Programs 
Where projects are located in the service area (market area) of an In-Lieu fee (ILF) Program, it 
will usually be preferable to use those programs over the forestry programs because the In Lieu 
Fee Program has been specifically developed to provide wetland area and functions.  There is 
however an opportunity for mitigation under these forestry programs to be incorporated into an 
existing ILF program.  King County has a federally approved ILF program.  King County has 
indicated that they would be open to including forestry sites in their existing program.   

Payments into FREP 
One potential approach that was explored was whether applicants could simply pay into the state 
accounts for the three forestry programs.  However, payment in lieu of mitigation would need to 
be established as a formal program with the US Army Corps of Engineers for use as wetland 
mitigation.  The easiest approach to meet the intent of the legislation would be to have the 
project proponent pay the landowner directly for the easement rather than paying into the FREP 
fund.   
Timing of mitigation 
Project planning timeframes for the Department of Transportation and county governments 
meant that projects were too far along in the process, and any needed mitigation was either 
already secured or planned. Pre-planning to identify qualifying forestry sites appears to be 
essential to linking compensatory mitigation with forest conservation interests. 
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Criteria for successful implementation 
In order for the three forestry programs to provide adequate compensatory mitigation the 
following elements are generally necessary.  Specific decisions will be made on a case-by-case 
basis. 
 
For wetlands: 
Wetland mitigation projects should meet the following: 

• Impacts are small and to a low-quality system or there is a very limited opportunity for 
onsite mitigation of more significant impacts. 

• There are wetlands that would benefit from enhancement within a forestry easement. 
• The mitigation site is close to the impacts, preferably within the same watershed or 

stream.  
• The functions provided by the mitigation are critical or limiting in the watershed. 
• The mitigation site has permanent protection. 
• There is a functional linkage between the environmental impacts and the proposed 

mitigation that achieves no net loss objectives. 
 
Out-of-kind mitigation is generally not likely to be determined to be adequate unless the 
functions provided by the mitigation are more critical to the watershed than those lost.  It would 
be difficult to authorize fish passage for wetland mitigation unless there was a nexus to the 
impacts or the use of out-of-kind mitigation is environmentally preferable based on watershed 
conditions. 
For HPAs: 

• Functional linkages between fish habitat impacts and needed mitigation.  
• FFFPP projects should occur within the same watershed and for same fish species 

impacted, particularly for listed salmonid species. 

Summary and next steps 
In summary, the three forestry programs appear to have limited utility as compensatory 
mitigation for infrastructure and non-infrastructure projects that impact wetlands or fish life.  As 
discussed above, there are many factors that inhibit the use of these programs as mitigation. 
 
Therefore, in 2013, Ecology and WDFW will explore, as funding and resources allow, mitigation 
options beyond the three existing forestry programs identified in the legislation. 
 
ESSHB 2238 directed Ecology and WDFW to submit a report to the legislature next year.  The 
law says: 

(2) The department of ecology and the department of fish and wildlife must provide a 
report to the legislature, consistent with RCW 24 43.01.036, by December 31, 2013, 
on: 

(a) The identification of any additional programs that may be appropriate for 
inclusion in an environmental mitigation plan; 
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(b) The feasibility of developing new programs that may be appropriate for 
inclusion in an environmental mitigation plan, including the identification of: 

(i) How often a program would be suitable for inclusion; 
(ii) When and where a new program would be suitable for inclusion; 
(iii) Constraints on the suitability of any new program; and 
(iv) Timelines, implementation costs, agency resource needs, and requests 
for new legal authority. 



12 

This page purposely left blank



 

Appendix A 
 

Engrossed Second Substitute House Bill 2238 
  



 

This page purposely left blank 
  



CERTIFICATION OF ENROLLMENT
ENGROSSED SECOND SUBSTITUTE HOUSE BILL 2238

Chapter 62, Laws of 2012

62nd Legislature
2012 Regular Session

ENVIRONMENTAL MITIGATION--EXISTING ENVIRONMENTAL PROGRAMS

EFFECTIVE DATE: 06/07/12

Passed by the House February 13, 2012
  Yeas 88  Nays 9  

FRANK CHOPP
Speaker of the House of Representatives

Passed by the Senate March 1, 2012
  Yeas 42  Nays 7  

BRAD OWEN
President of the Senate

  CERTIFICATE
I, Barbara Baker, Chief Clerk of
the  House  of  Representatives  of
the State of Washington, do hereby
certify  that  the  attached  is
ENGROSSED SECOND SUBSTITUTE HOUSE
BILL 2238 as passed by the House of
Representatives and the Senate on
the dates hereon set forth.

BARBARA BAKER
Chief Clerk

Approved March 23, 2012, 11:15 a.m.

CHRISTINE GREGOIRE
Governor of the State of Washington

  FILED
March 23, 2012

Secretary of State
State of Washington



_____________________________________________
ENGROSSED SECOND SUBSTITUTE HOUSE BILL 2238

_____________________________________________
Passed Legislature - 2012 Regular Session

State of Washington 62nd Legislature 2012 Regular Session
By  House General Government Appropriations & Oversight (originally
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READ FIRST TIME 02/06/12.

 1 AN ACT Relating to pairing required investments in compensatory
 2 environmental mitigation, including the mitigation of transportation
 3 projects, with existing programs currently referenced in Title 76 RCW
 4 that enhance natural environmental functions; amending RCW 47.01.300,
 5 90.74.005, 90.74.010, 90.74.020, and 90.74.030; adding a new section to
 6 chapter 90.74 RCW; adding a new section to chapter 76.09 RCW; creating
 7 a new section; and providing an expiration date.

 8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

 9 Sec. 1.  RCW 47.01.300 and 1994 c 258 s 4 are each amended to read
10 as follows:
11 The department shall, in cooperation with environmental regulatory
12 authorities:
13 (1)  Identify  and  document  environmental  resources  in  the
14 development of the statewide multimodal plan under RCW 47.06.040;
15 (2) Allow for public comment regarding changes to the criteria used
16 for prioritizing projects under chapter 47.05 RCW before final adoption
17 of the changes by the commission;
18 (3) Use an environmental review as part of the project prospectus
19 identifying  potential  environmental  impacts,  mitigation,  the
 1 utilization of the mitigation option available in section 5 of this
 2 act, and costs during the early project identification and selection
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 3 phase, submit the prospectus to the relevant environmental regulatory
 4 authorities, and maintain a record of comments and proposed revisions
 5 received from the authorities;
 6 (4) Actively work with the relevant environmental regulatory
 7 authorities during the design alternative analysis process and seek
 8 written concurrence from the authorities that they agree with the
 9 preferred design alternative selected;
10 (5) Develop a uniform methodology, in consultation with relevant
11 environmental  regulatory  authorities,  for  submitting  plans  and
12 specifications detailing project elements that impact environmental
13 resources, and proposed mitigation measures including the mitigation
14 option  available  in  section  5  of  this  act,  to  the  relevant
15 environmental  regulatory  authorities  during  the  preliminary
16 specifications and engineering phase of project development;
17 (6) Screen construction projects to determine which projects will
18 require complex or multiple permits.  The permitting authorities shall
19 develop methods for initiating review of the permit applications for
20 the projects before the final design of the projects;
21 (7) Conduct special prebid meetings for those projects that are
22 environmentally complex; and
23 (8) Review environmental considerations related to particular
24 projects during the preconstruction meeting held with the contractor
25 who is awarded the bid.

26 Sec. 2.  RCW 90.74.005 and 1997 c 424 s 1 are each amended to read
27 as follows:
28 (1) The legislature finds that:
29 (a) The state lacks a clear policy relating to the mitigation of
30 wetlands and aquatic habitat for infrastructure development;
31 (b) Regulatory agencies have generally required project proponents
32 to use compensatory mitigation only at the site of the project's
33 impacts and to mitigate narrowly for the habitat or biological
34 functions impacted by a project;
35 (c) This practice of considering traditional on-site, in-kind
36 mitigation may provide fewer environmental benefits when compared to
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 1 innovative mitigation proposals that provide benefits in advance of a
 2 project's planned impacts and that restore functions or habitat other
 3 than those impacted at a project site; ((and))
 4 (d) Regulatory decisions on development proposals that attempt to
 5 incorporate innovative mitigation measures take an unreasonably long
 6 period of time and are subject to a great deal of uncertainty and
 7 additional expenses; and
 8 (e) Greater environmental benefits may be achievable through
 9 compensatory environmental mitigation when the collective mitigation
10 investments of project proponents is paired with the structure of
11 successful state programs that are referenced in statute and are
12 designed to enhance and preserve aquatic and riparian functions when
13 there is a clear linkage between the environmental impacts and the
14 goals of the state program.  Programs such as the forestry riparian
15 easement program, the family forest fish passage program, and the
16 riparian open space program created pursuant to RCW 76.09.040 may have
17 a logical and physical nexus with many underlying projects, especially
18 road projects, and are proven to create a sustained benefit in the
19 aquatic environment.
20 (2) The legislature therefore declares that it is the policy of the
21 state to authorize innovative mitigation measures by requiring state
22 regulatory  agencies  to  consider  mitigation  proposals  for
23 ((infrastructure)) projects that are timed, designed, and located in a
24 manner to provide equal or better biological functions and values
25 compared to traditional on-site, in-kind mitigation proposals.
26 (3) It is the intent of the legislature to authorize local
27 governments to accommodate the goals of this chapter.  It is not the
28 intent of the legislature to:  (a) Restrict the ability of a project
29 proponent to pursue project specific mitigation; or (b) create any new
30 authority for regulating wetlands or aquatic habitat beyond what is
31 specifically provided for in this chapter.

32 Sec. 3.  RCW 90.74.010 and 1997 c 424 s 2 are each amended to read
33 as follows:
34 The definitions in this section apply throughout this chapter
35 unless the context clearly requires otherwise.
36 (1) "Mitigation" means sequentially avoiding impacts, minimizing
37 impacts, or compensating for remaining unavoidable impacts.
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 1 (2) "Compensatory mitigation" means the restoration, creation,
 2 enhancement, or preservation of uplands, wetlands, or other aquatic
 3 resources for the purposes of compensating for unavoidable adverse
 4 impacts that remain after all appropriate and practicable avoidance and
 5 minimization has been achieved.  "Compensatory mitigation" includes
 6 mitigation that:
 7 (a) Occurs at the same time as, or in advance of, a project's
 8 planned environmental impacts;
 9 (b) Is located in a site either on, near, or distant from the
10 project's impacts; and
11 (c) Provides either the same or different biological functions and
12 values as the functions and values impacted by the project.
13 (3) "Infrastructure development" means an action that is critical
14 for the maintenance or expansion of an existing infrastructure feature
15 such as a highway, rail line, airport, marine terminal, utility
16 corridor, harbor area, or hydroelectric facility and is consistent with
17 an approved land use planning process.  This planning process may
18 include the growth management act, chapter 36.70A RCW, or the shoreline
19 management act, chapter 90.58 RCW, in areas covered by those chapters.
20 (4) "Mitigation plan" means a document or set of documents
21 developed through joint discussions between a project proponent and
22 environmental regulatory agencies that describe the unavoidable wetland
23 or aquatic resource impacts of ((the)) a proposed infrastructure
24 development  or  noninfrastructure  development  and  the  proposed
25 compensatory mitigation for those impacts.
26 (5)  "Project  proponent"  means  a  public  or  private  entity
27 responsible for preparing a mitigation plan.
28 (6) "Watershed" means an area identified as a state of Washington
29 water resource inventory area under WAC 173-500-040 as it exists on
30 ((July 27, 1997)) the effective date of this section.
31 (7)  "Family  forest  fish  passage  program"  means  the  program
32 administered by the recreation and conservation office created pursuant
33 to RCW 76.09.410 that provides public cost assistance to small forest
34 landowners  associated  with  the  road  maintenance  and  abandonment
35 processes.
36 (8)  "Forestry  riparian  easement  program"  means  the  program
37 established in RCW 76.13.120.
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 1 (9) "Noninfrastructure development" means a development project
 2 that requires the completion of compensatory mitigation that does not
 3 meet the definition of "infrastructure development" and is consistent
 4 with an approved land use planning process.  This planning process may
 5 include the growth management act, chapter 36.70A RCW, or the shoreline
 6 management act, chapter 90.58 RCW, in areas covered by those chapters.
 7 (10) "Riparian open space program" means the program created
 8 pursuant to RCW 76.09.040.

 9 Sec. 4.  RCW 90.74.020 and 1997 c 424 s 3 are each amended to read
10 as follows:
11 (1) Project proponents may use a mitigation plan to propose
12 compensatory mitigation within a watershed.  A mitigation plan shall:
13 (a) Contain provisions that guarantee the long-term viability of
14 the created, restored, enhanced, or preserved habitat, including
15 assurances for protecting any essential biological functions and values
16 defined in the mitigation plan;
17 (b) Contain provisions for long-term monitoring of any created,
18 restored, or enhanced mitigation site; and
19 (c) Be consistent with the local comprehensive land use plan and
20 any other applicable planning process in effect for the development
21 area, such as an adopted subbasin or watershed plan.
22 (2)(a) The departments of ecology and fish and wildlife may not
23 limit the scope of options in a mitigation plan to areas on or near the
24 project site, or to habitat types of the same type as contained on the
25 project site.  The departments of ecology and fish and wildlife shall
26 fully review and give due consideration to compensatory mitigation
27 proposals that improve the overall biological functions and values of
28 the watershed or bay and accommodate the mitigation needs of the
29 infrastructure development or noninfrastructure development, including
30 proposals or portions of proposals that are explored or developed in
31 section 5 of this act.
32 (b) The departments of ecology and fish and wildlife are not
33 required to grant approval to a mitigation plan that the departments
34 find does not provide equal or better biological functions and values
35 within the watershed or bay.
36 (3) When making a permit or other regulatory decision under the
37 guidance of this chapter, the departments of ecology and fish and
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 1 wildlife shall consider whether the mitigation plan provides equal or
 2 better biological functions and values, compared to the existing
 3 conditions, for the target resources or species identified in the
 4 mitigation plan.  This consideration shall be based upon the following
 5 factors:
 6 (a) The relative value of the mitigation for the target resources,
 7 in terms of the quality and quantity of biological functions and values
 8 provided;
 9 (b) The compatibility of the proposal with the intent of broader
10 resource management and habitat management objectives and plans, such
11 as existing resource management plans, watershed plans, critical areas
12 ordinances, the forestry riparian easement program, the riparian open
13 space program, the family forest fish passage program, and shoreline
14 master programs;
15 (c) The ability of the mitigation to address scarce functions or
16 values within a watershed;
17 (d) The benefits of the proposal to broader watershed landscape,
18 including the benefits of connecting various habitat units or providing
19 population-limiting habitats or functions for target species;
20 (e) The benefits of early implementation of habitat mitigation for
21 projects that provide compensatory mitigation in advance of the
22 project's planned impacts; and
23 (f) The significance of any negative impacts to nontarget species
24 or resources.
25 (4) A mitigation plan may be approved through a memorandum of
26 agreement between the project proponent and either the department of
27 ecology or the department of fish and wildlife, or both.

28 NEW SECTION.  Sec. 5.  A new section is added to chapter 90.74 RCW
29 to read as follows:
30 (1)(a) To the degree that resources are deemed available by the
31 affected departments, the department of ecology and the department of
32 fish and wildlife shall allow, when appropriate, programs that are
33 related to environmental mitigation, or explore the potential of
34 developing new programs, to utilize the forestry riparian easement
35 program, the riparian open space program, or the family forest fish
36 passage program to mitigate for environmental impacts from projects
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 1 conducted in the state where compatible with existing regulations.  The
 2 use of these programs may not be additive to existing compensatory
 3 mitigation requirements.
 4 (b) In implementing this subsection, the department of natural
 5 resources may be used as a resource, consistent with section 8 of this
 6 act, to assist in identifying potential projects that can be used for
 7 the mitigation of infrastructure and noninfrastructure development.
 8 (2) The department of ecology and the department of fish and
 9 wildlife are authorized to seek federal or private funds and in-kind
10 contributions to implement this section.  The scope of effort in
11 implementing this section may be defined by the success of the
12 department of ecology and the department of fish and wildlife in
13 securing specific funding.

14 NEW SECTION.  Sec. 6.  (1) The department of ecology and the
15 department  of  fish  and  wildlife  must  provide  a  report  to  the
16 legislature, consistent with RCW 43.01.036, by December 31, 2012, on:
17 (a) Any successes in using existing programs to mitigate impacts
18 for infrastructure and noninfrastructure development, as those terms
19 are defined in RCW 90.74.010, as provided in section 5 of this act; and
20 (b) Any constraints discovered that limits the applicability of
21 section 5 of this act.
22 (2) The department of ecology and the department of fish and
23 wildlife must provide a report to the legislature, consistent with RCW
24 43.01.036, by December 31, 2013, on:
25 (a) The identification of any additional programs that may be
26 appropriate for inclusion in an environmental mitigation plan;
27 (b) The feasibility of developing new programs that may be
28 appropriate  for  inclusion  in  an  environmental  mitigation  plan,
29 including the identification of:
30 (i) How often a program would be suitable for inclusion;
31 (ii) When and where a new program would be suitable for inclusion;
32 (iii) Constraints on the suitability of any new program; and
33 (iv) Timelines, implementation costs, agency resource needs, and
34 requests for new legal authority.
35 (3) The report required in subsection (2) of this section should,
36 if deemed appropriate and funding allows, be developed in consultation
37 with the department of transportation, the department of natural
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 1 resources, the department of commerce, affected federally recognized
 2 Indian  tribes,  and  private  sector  stakeholders  such  as  forest
 3 landowners, environmental interests, and the development community.
 4 (4) The authority provided in section 5(2) of this act relating to
 5 the  acceptance  of  nonstate  money  may  be  utilized  to  fund  the
 6 implementation of this section.  The scope of effort in implementing
 7 this section may be defined by the success of the department of ecology
 8 and the department of fish and wildlife in securing specific funding.
 9 (5) This section expires July 30, 2014.

10 Sec. 7.  RCW 90.74.030 and 1997 c 424 s 4 are each amended to read
11 as follows:
12 (1) In making regulatory decisions relating to wetland or aquatic
13 resource mitigation, the departments of ecology and fish and wildlife
14 shall, at the request of the project proponent, follow the guidance of
15 ((RCW 90.74.005 through 90.74.020)) this chapter.
16 (2) If the department of ecology or the department of fish and
17 wildlife receives multiple requests for review of mitigation plans,
18 each department may schedule its review of these proposals to conform
19 to available budgetary resources.

20 NEW SECTION.  Sec. 8.  A new section is added to chapter 76.09 RCW
21 to read as follows:
22 The department and, when appropriate, the small forest landowner
23 office  established  in  RCW  76.13.110  must  assist  in  identifying
24 potential  projects  that  can  be  used  for  the  mitigation  of
25 infrastructure and noninfrastructure development, as those terms are
26 defined in RCW 90.74.010, as provided in section 5 of this act.

Passed by the House February 13, 2012.
Passed by the Senate March 1, 2012.
Approved by the Governor March 23, 2012.
Filed in Office of Secretary of State March 23, 2012.
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