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Established:   February 17, 1995 

 

Revised:    November 9, 2015 

 

Contact:    Policy and Technical Support Unit Staff  

 

References:   RCW 70.105D.090 

      WAC 173-340-710 

 

Special Accommodations: To request materials in a format for the visually impaired, please call the 

Department of Ecology’s Toxics Cleanup Program at 360-407-7170.  Persons with impaired hearing 

may call Washington Relay Service at 711.  Persons with speech disability may call TTY at 877-833-

6341.   

 

 

Disclaimer:  This policy is intended solely for the guidance of Ecology staff.  It is not intended, and 

cannot be relied on, to create rights, substantive or procedural, enforceable by any party in litigation 

with the state of Washington.  Ecology may act at variance with this policy depending on site-specific 

circumstances, or modify or withdraw this policy at any time. 

 

 

 

Policy Approved:  _________________________________ 

      James J. Pendowski, Manager 

      Toxics Cleanup Program 
 

 

Date:     November 9, 2015         

  

Toxics Cleanup Program 

Policy 710A: Permit Exemptions for Remedial 

Actions under MTCA 

http://apps.leg.wa.gov/RCW/default.aspx?cite=70.105D.090
http://apps.leg.wa.gov/WAC/default.aspx?cite=173-340-710
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Purpose:  This policy implements RCW 70.105D.090 and WAC 173-340-710, which exempts certain 

remedial actions from the procedural requirements of specific state environmental permits and local 

government permits that are conducted under the Model Toxics Control Act.  To be eligible for these 

exemptions, the remedial action must be conducted by Ecology or be authorized under: 

 An enforcement order; 

 An agreed order; or 

 A consent decree.  

 

The intent of the exemption is to expedite cleanup of contaminated sites.  

 

Applicability:  The exemption applies to persons conducting a remedial action at a facility under an 

order or decree, and the Department of Ecology (Ecology) when it conducts a remedial action.  Such 

actions are exempt from the procedural requirements of the following laws: 

 70.94 [Air-Limited exemption, see Appendix C] 

 70.95 [Solid Waste] 

 70.105 [State Only-Designated Dangerous Waste] 

 77.55 [Hydraulic Permit] 

 90.48 [State Waste Discharge Permit Only] 

 90.58 [Shorelands] 

 Laws requiring or authorizing local government permits or approvals for the remedial action 

(see #8, below).   

 

This exemption does not apply to:  

 National Pollutant Discharge Elimination System (NPDES) permits issued under 90.48; 

 Resource Conservation and Recovery Act (RCRA) Corrective Action permits for federally-

designated hazardous waste treatment, storage, or disposal (TSD) facilities; 

 Certain Clean Air Act permits described in an attachment to this policy; and   

 Independent remedial actions, including actions reviewed by Ecology under the Voluntary 

Cleanup Program (VCP).  

________________________________________________________________________ 
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1. Ecology shall ensure compliance with substantive permit requirements. 

 

Ecology shall ensure compliance with the substantive provisions of chapters 70.94, 70.95, 

70.105, 77.55, 90.48, and 90.58 RCW, and the substantive provisions of laws requiring or 

authorizing local government permits or approvals.  The substantive requirements, to the extent 

known at issuance of the order or decree, will be incorporated into the order or decree and, as 

Ecology views appropriate, into other appropriate remedial action documents.   

 

 

2. Ecology will determine what substantive permit requirements apply. 

 

Ecology will make a final determination on what substantive requirements will apply to the site.  

This includes situations where permit requirements conflict with remedial action requirements 

and schedule.  Ecology will consult with the affected agencies before deciding.   

 

 

3. Persons conducting remedial actions have a continuing obligation to identify 

substantive requirements. 

 

Any substantive requirements shall be identified, to the extent known, during preparation of the 

order or decree or other document.  However, the persons conducting the remedial action have a 

continuing obligation to identify whether other permits or substantive requirements are required.  

Ecology’s site manager should periodically review whether there are any further requirements 

that apply to the remedial action, and should ensure compliance with any newly identified 

requirements.   

 

If either the person conducting the remedial action or Ecology becomes aware of additional 

permits or substantive requirements that apply to the remedial action, they shall promptly notify 

the other party of this knowledge.  Ecology, or at Ecology’s request, the person conducting the 

remedial action, shall consult with the state or local agency about these additional requirements.  

Ecology will make the final determination on the applicability of any additional substantive 

requirements at the site.  

 

 

4. State agencies and local governments shall be consulted on any exempted 

permit. 

 

The Ecology Site Manager shall consult with state agencies, local governments, and Ecology 

programs that would normally issue the permits early in the remedial action process and at key 

points during the process.  The purpose of this consultation is to help Ecology decide which 

permits are applicable to the remedial action and identify substantive permit requirements.  

Consultation with the permitting agency will occur throughout the remedial action process to 

ensure the remedial action is meeting the substantive permit requirements.   
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Site Managers will obtain documentation from the consulted agencies on the substantive 

requirements.  Ecology may either request this documentation or ask the potentially liable 

person, or Ecology contractor consulting with the permitting agencies, to obtain the 

documentation.  

 

 

5. Ecology shall provide an opportunity for public comment. 

 

Ecology shall provide an opportunity for comment by the public, tribes, and state and local 

governments that would otherwise implement the laws referenced in this policy.   

 

Ecology will also provide an opportunity for comment on the exempted permit requirements 

during the standard public comment opportunities provided under MTCA. To the extent 

Ecology knows the requirements, the public notice will specifically identify the permits 

exempted under RCW 70.105D.090 and seek comment on the substantive permit requirements.  

This notice will be sent to those individuals or organizations who would normally have received 

such notice and to the agencies that normally issue the permit or approval.  It shall also be sent 

to the state and local governments that would otherwise implement the exempted permits. 

 

 

6. When a permit is exempt, Ecology shall not assume responsibility for recovery 

of costs for other state agencies or local governments.  

 

When a permit is exempt, Ecology will not normally cost-recover other governmental agencies' 

costs to identify applicable requirements, or to conduct technical assistance or inspections.  

However, the law allows other state and local agencies to charge potentially liable persons a fee 

to defray the costs of services rendered.  

 

When an Ecology-administered permit is exempt, rather than charging a permit fee, Ecology’s 

costs will be recovered using cost recovery procedures established under WAC 173-340-550.  

To enable this, staff in other programs will need to be given the site SIC and complete a site log 

for time spent working on the site.  

 

 

7. When a permit is not exempt, either the potentially liable person (PLP) or the 

Ecology contractor shall apply and pay for the permit. 

 

When a permit is required and the statutory exemption does not apply, the following persons 

shall apply and pay for the permit: 

 

a. When a potentially liable person is conducting a remedial action, that person shall be 

responsible for applying for any necessary permits and paying any permit fees. 

 

b. When Ecology is conducting the remedial action, the consultant or contractor hired by 

Ecology to do the work shall normally be responsible for applying for the permit and 

paying any permit fees.  In these cases, the permit shall be issued to the Ecology 
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consultant or contractor.  Costs incurred in applying for a permit (including permit fees), 

shall be included in the consultant’s or contractor’s charges and included in remedial 

action costs subject to cost-recovery under MTCA.  

 

 

8. Ecology may apply for certain local permits to expedite cleanups.  

 

The exemption under RCW 70.105D.090 broadly includes all local permits for remedial 

actions.  This is intended to prevent the delay of remedial actions resulting from potential 

appeal of these permits.  However, in some cases, invoking this broad exemption can actually 

delay a cleanup as Ecology works with the local government to identify substantive 

requirements and establishes methods for implementing these requirements.  Accordingly, 

Ecology intends to retain the option of applying for, or asking PLPs to apply for, certain local 

permits that have minimal potential for appeal and that address life-safety, non-environmental 

issues that are typically outside of Ecology’s expertise.  Examples of such permits are those 

needed to comply with the building code; electrical permits (whether administered by the local 

government or Washington State Department of Labor & Industries); permits issued under the 

fire code; and street use and access permits.  

 

In these cases, the person conducting the remedial action may be asked to apply for the relevant 

local permit.  If a PLP refuses to apply for a permit on the grounds that local permits are 

exempt, Ecology will consult with the local government to identify the substantive requirements 

and arrange for compliance inspections to be done by the administering agency.  The local 

agency will be asked to bill the PLP directly for these costs, not through Ecology’s cost 

recovery process.  The same approach should be used if the PLP applies for and receives a local 

permit (i.e., costs paid by the PLP directly to the local government). 

 

Note that the exemption to local permits under RCW 70.105D.090 only applies to remedial 

actions.  Work necessary to prepare the site for subsequent redevelopment is not subject to this 

exemption.  Examples of such work and associated permits include: 

 

 SEPA review for the development and implementation of any resulting development 

conditions; 

 Lot line adjustments, subdivisions, and preliminary and final plat approvals; 

 Conditional use permits and similar land use permits; 

 Site preparation work beyond that needed for the remedial action such as tree removal; 

grading and filling; utility and road installation; and stormwater construction permits; and 

 Building, landscaping, and related permits not integral to the remedial action.1 

 

 

                                                           

1. For example, a building permit needed to construct a groundwater treatment system would be exempt, but a 

permit to construct a building as part of future development would not be exempt, even if it also serves to cap the 

site as part of a remedial action. 
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9.  For remedial actions that are conducted under an Order or Decree or by 

Ecology, and which also require an NPDES permit, the following procedures 

shall apply: 

a. To expedite cleanup, Toxics Cleanup Program (TCP) staff will normally process and 

issue the NPDES permit. 

b. Before issuing the permit for public comment, TCP will ask the Water Quality Program 

to conduct a peer review of the permit. 

c. Water Quality Program staff will be responsible for entering monitoring data into the 

Water Quality Program’s Permit and Reporting Information System database (PARIS). 

d. Rather than charging a permit fee, Ecology will recover its costs using the cost recovery 

procedures established under WAC 173-340-550.  To enable recovery of all costs, Water 

Quality Program staff will need to be given a site SIC and complete a site log for time 

spent working on the site. 

 

 

10.  Ecology shall ensure that permit exemptions for remedial actions under 

MTCA will not jeopardize federal delegation. 

 

This policy shall be periodically reviewed to ensure that exemptions from procedural 

requirements authorized under RCW 70.105D.090 do not jeopardize federal program 

delegation.   

 

 
 

Attachments:   

A. Memo from Ecology Director Linda Hoffman, June 21, 2004: Ecology Director’s 

determination withdrawing exemption to TSDF corrective action permits issued under 

Chapter 70.105 RCW.  

B. Memo from Ecology Director Jay J. Manning, July 14, 2008: Ecology Director’s 

determination withdrawing exemption to NPDES permits issued under Chapter 90.48 RCW.   

C. Memo from Ecology Director Maia D. Bellon, July 31, 2013: Ecology Director’s 

determination withdrawing certain exemptions for air quality permits under the federal 

Clean Air Act.  
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Attachment A 

Memo from Ecology Director Linda Hoffman, June 21, 2004: 

Ecology Director’s determination withdrawing exemption to 

TSDF corrective action permits issued     

under Chapter 70.105 RCW 
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Attachment B 

Memo from Ecology Director Jay J. Manning, July 14, 2008: 

Ecology Director’s determination withdrawing exemption to 

NPDES permits issued under Chapter 90.48 RCW 
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Attachment C 

Memo from Ecology Director Maia D. Bellon, July 31, 2013: 

Ecology Director’s determination withdrawing certain 

exemptions for air quality permits under the

federal Clean Air Act 
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