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Introduction
The purpose of a Concise Explanatory Statement is to:
1. Meet the Administrative Procedure Act (APA) requirements for agencies to prepare a
Concise Explanatory Statement (RCW 34.05.325).
2. Provide reasons for adopting the rule.
3. Describe any differences between the proposed rule and the adopted rule.
4. Provide Ecology’s response to public comments.
This Concise Explanatory Statement provides information on The Washington State Department of
Ecology’s (Ecology) rule adoption for:
Title:

Shoreline Management rules

WAC Chapter(s):

Chapters 173-18, 173-20, 173-22, 173-26, and 173-27 WAC

Adopted date:

August 7, 2017.

Effective date:

September 7, 2017

To see more information related to this rulemaking or other Ecology rulemakings please visit our
web site: http://www.ecy.wa.gov/laws-rules/index.html

1

Reasons for Adopting the Rule
Amendments to rules related to implementation of the Shoreline Management Act (SMA) are
necessary to:
1. Clarify the process to comply with the “periodic review” requirement per RCW 90.58.080.
The first round of Shoreline Master Program (SMP) reviews is due June 2019. Defining
procedures for local governments to conduct reviews will ensure a thorough public process and
reduce the likelihood of appeals on procedural grounds.
2. Provide a new optional “joint review” process for approving amendments to SMPs (not
applicable to comprehensive updates). The optional process will speed improvements to SMPs by
consolidating the local and state public comment periods.
3. Keep Ecology rules current with recent statutory amendments, and other administrative
updates. These “housekeeping” measures ensure the rule is a relevant and dependable source of
information.
Amended rules are:
• Chapter 173-18 WAC - SMA–Streams and Rivers Constituting Shorelines of the
State
• Chapter 173-20 WAC - SMA–Lakes Constituting Shorelines of the State
• Chapter 173-22 WAC - Adoption of Designations of Shorelands and Wetlands
Associated with Shorelines of the State
• Chapter 173-26 WAC - State Master Program Approval/Amendment Procedures
and Master Program Guidelines
• Chapter 173-27 WAC - Shoreline Management Permit and Enforcement
Procedures

Differences Between the Proposed Rule and
Adopted Rule
RCW 34.05.325(6)(a)(ii) requires Ecology to describe the differences between the text of the
proposed rule as published in the Washington State Register and the text of the rule as adopted,
stating the reasons for the differences. There are some differences between the proposed rule filed
on February 28, 2017 and the adopted rule filed on August 7, 2017. Ecology made the changes
below in response to comments we received; and to ensure clarity and consistency with the intent
of the authorizing statute (RCW 90.58).
•

WAC 173-26-090 (1) – In response to comments, deleted section (b);

•

WAC 173-26-090 (2)(d)(ii) – In response to comments, clarified the description of the
scope of periodic review;
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•

WAC 173-26-090 (2)(d)(iii) – In response to comments, clarified the description of the
scope of periodic review;

•

WAC 173-26-090 (3)(b)(iii) – In response to comments, clarified the distinction between
the scope of the comprehensive update and the scope of the periodic review;

•

WAC 173-26-104 (1)(a) – Minor correction. Deleted the reference to providing checklists
for “comprehensive updates” because the rule does not allow the optional joint review
process for those major updates;

•

WAC 173-26-104 (3)(a)(iii) – Minor grammatical correction. Added the missing
preposition “with”;

•

WAC 173-26-130 (1) – In response to a comment, added back a reference to RCW
90.58.190. The citation had been inadvertently omitted in the proposed version;

•

WAC 173-27-030 (18) – In response to comments, Ecology will not adopt any change to
this section;

•

WAC 173-27-060 (1) – In response to comments, Ecology will not adopt any change to this
section

All changes and Ecology’s reasons for making them are also found in the comments and response
in the table below. The changes are presented in the section responding to the comment, with an
explanation for the changes. The table shows all the text amended and identifies additions or
deletions using track changes.
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List of Commenters and Response to Comments
List of commenters
The following individuals or organizations submitted comments.
#
1
2

Commenter Name
Mauri Shuler
Bill Wehrenberg

#
22
23

3
4
5
6

Chris Carrs
D. Ryan Hixenbaugh
Patsy Kyllo
Mauri Shuler

24
25
26
27

7
8
9
10
11
12
13

Stephen Ringo
Aryln Kerr
Kevin Bagley
John Chaney
Sarah Haggard
Wayne Morris
John Chaney

28
29
30
31
32
33

14

Willie Swanson

35

15
16

Bob Coyne
Pacific County Prosecuting Attorney,
Mark McClain
Dale Beasley
Tahoma Audubon Society
John Lester
Russell Patterson
Suzy Whitehead

36
37

Audubon Washington, Citizens for a Healthy Bay,
Friends of Grays Harbor, Friends of San Juan’s,
FutureWise, League of Women Voters of
Washington, Surfrider Foundation, Tahoma
Audubon Society, Washington Environmental
Council
Karen Walter, Muckleshoot Tribe
Erin George, City of Kent

38
39
40
41
42

Susan Neff
John Chaney
John Chaney –Transcribed hearing testimony
Ann Aagaard – Transcribed hearing testimony
Carol Ehlers

17
18
19
20
21

Commenter Name
Carol Brown
Mike Nordin, Pacific and Grays Harbor
Conservation Districts
Columbia River Crab Fisherman’s Association
Julie Nelson, Puget Sound Energy
Christian Geitz, City of Kirkland
Confederated Tribes and Bands of the Yakama
Nation
Michelle Simon
Innes Weir, Cooke Aquaculture
Amalia Walton, Miller Nash|Graham & Dunn LLC
Megan White, WSDOT
Bruce Jensen
Tony Warfield, Port of Tacoma
Jesse DeNike, Plauche & Carr LLP

How comments are organized
The table below organizes comments in the order of the citations to WAC that is being commented
on. The “number” column is the organization listed in the table above. Most comments are
presented verbatim, with a few exceptions:
• Where a comment included extensive recitation of facts we provide a summary to save
space. The complete letters are on file.
• The majority of comments were on two subjects that were withdrawn from the rule entirely
in response to comments. These comments are summarized, because the final rule removed
the cause of the objections.
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Comments and responses
WAC Section

#

Comment

Ecology Response

1.

WAC 173-26020(17) & (18)

2-6a, 8a,
9a, 1115a, 1922a, 28a,
32a

Support the definition of floating
homes and floating on water
residences.

As commenters noted, the provisions
reflect statutory amendments adopted
in 2011 and 2014.

2.

WAC 173-26020(18)

38a

I support the proposed revision to
WAC 173-26-020(18), but due to
the slippery nature off this beast
and those attempting to
circumvent the intent… make it
clear that these controversial
structures do not qualify as
vessels. I would suggest adding
[the following] (or something
similar):
(c) The ability to float, the
capability of being towed or
registration as a vessel, do not
qualify a “Floating on-water
residence” as a vessel for the
purposes of (whatever is
appropriate here).

Ecology adopted these provisions as
“housekeeping” amendments to
reflect amended statutory provisions,
with the stated intent to add no
clarifications. Ecology would need to
consult with local governments and
interested parties extensively if we
were to propose expanding the
statutory definitions.

3.

WAC 173-26090(2)(d)(ii) and
(iii)

35a

The SMA requires periodic SMP
updates to consider all applicable
laws and guidelines, including the
SMA and the Shoreline Master
Program (SMP) Guidelines, and
all available science.

The comment requests deleting WAC
173-26-090(2)(d)(ii) and (iii).
Ecology believes these sections are
consistent with statutory intent, but
could be simplified and clarified as
described below.

We oppose the revisions to WAC
173-26-090(2)(d)(ii) and (iii)
which only require SMP updates
to comply with SMA provisions
and SMP Guidelines that have
been added or changed since the
last SMP update. WAC 173-26090 currently requires the periodic
reviews of SMPs to determine if
the SMP complies with the SMA
and the SMP Guidelines, not just
newly added or amended
provisions.

WAC 173-26-090(2)(d)(ii) is
derived from the Department of
Commerce rule which addresses the
parallel statutory obligation for the
GMA periodic reviews [WAC 365196-310(1)(e)]. Just like under GMA
as interpreted by the State Supreme
Court, the “applicable” laws and
guidelines to review refers to laws
and rules or those that were not in
effect during the previous approval.
To interpret this provision otherwise
would make the statutory periodic
review indistinguishable from the
comprehensive update.

WAC 173-26-090(2)(d)(ii) and
(iii) weaken the existing SMP
Guidelines and are inconsistent
However, local governments may
with the SMA because they do not also incorporate amendments to
require review of SMPs to
reflect changed circumstances, new
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WAC Section

#

Comment

Ecology Response

determine if the SMPs are
achieving the no net loss
requirement and the other
requirements of the SMA and
SMP Guidelines. It is important to
recognize that these updates only
occur every eight years, so
conducting this review is not a
significant burden but is necessary
to assure the recovery of Puget
Sound and to protect the ocean
and rivers, streams, and lakes.

information, or improved data as part
of the periodic review. As described
in WAC 173-26-090(1) and WAC
173-26-090(3)(b), these changes may
be made at any time, but can also be
incorporated into periodic reviews.
The final rule adds that clarification
as follows:

While we strongly support
Ecology’s efforts to keep the
Shoreline Master Program
Guidelines up-to-date and to
address the emerging issues in
shoreline management, the
amendments fail to do that. To
comply with the SMA, Ecology
should keep existing WAC 17326-090 rather than the proposed
amendments to that section.
RCW 90.58.080(4)(a) provides in
full that:
(4)(a) Following the updates
required by subsection (2) of this
section, local governments shall
conduct a review of their master
programs at least once every eight
years as required by (b) of this
subsection. Following the review
required by this subsection (4),
local governments shall, if
necessary, revise their master
programs. The purpose of the
review is:
(i) To assure that the master
program complies with applicable
law and guidelines in effect at the
time of the review; and
(ii) To assure consistency of the
master program with the local
government’s comprehensive plan
and development regulations
adopted under chapter 36.70A
RCW, if applicable, and other
local requirements.
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(ii) The review process
provides the method for
bringing shoreline master
programs into compliance
with the requirements of the
act that have been added or
changed since the last review
and for responding to
changes in guidelines
adopted by the department,
together with a review for
consistency with amended
comprehensive plans and
regulations. Local
governments should also
incorporate amendments to
reflect changed
circumstances, new
information, or improved
data. The review ensures that
shoreline master programs
do not fall out of compliance
over time through inaction.
WAC 173-26-090(2)(d)(iii) is
intended to draw a clear distinction
between the one-time comprehensive
update and the minimum statutory
obligation of the periodic review. All
interested parties will benefit from a
clear statement of expectations about
the minimum scope of review. The
final rule includes the following
revisions:
(iii) The minimum scope of
periodic review is narrow
compared to distinct from the
comprehensive updates
required by RCW
90.58.080(2). The
presumption in the

WAC Section

#

Comment

Ecology Response

Unfortunately, the proposed rules
repeal this provision and propose
to adopt new rules some of which
are inconsistent with RCW
90.58.080(4)(a) and other
provisions of the SMA. We do
appreciate that the proposed
amendments include these
requirements in proposed WAC
173-26-090(2)(d)(i).
Unfortunately, proposed WAC
173-26-090(2)(d)(ii) and (iii) are
inconsistent with RCW
90.58.080(4)(a).

comprehensive update
process was that all master
programs needed to be
revised to comply with the
full suite of Ecology
guidelines. The
comprehensive updates were
based on an inventory and
analysis of shoreline
characteristics and a long
term assessment of shoreline
protection. Everything in
existing master programs
was subject to review. By
contrast, the presumption
during the periodic reviews
is that each master program
was affirmatively approved
in its entirety for consistency
with the act and
implementing rules that were
in effect at the time of the
department’s review. Tthe
periodic review addresses
changes in requirements of
the act and guidelines
requirements since the
comprehensive update or the
last periodic review, and
changes for consistency with
revised comprehensive plans
and regulations, together
with any changes deemed
necessary to reflect changed
circumstances, new
information or improved
data. There is no minimum
requirement to redo
comprehensively revise
shoreline inventory and
characterization reports or
restoration plans.

WAC 173-26-090(2)(d)(ii) only
requires compliance with SMA
provisions and SMP guidelines
that have been added or changed
since the last update. That is very
different than what RCW
90.58.080(4)(a)(i) requires which
is compliance with all applicable
laws and guidelines. This is
important because SMPs can
become noncompliant due to
environmental changes or changes
in our scientific understanding of
the shorelines. As will be
documented below, our shorelines
are currently experiencing major
changes due to sea level rise.
Stream and river runoff patterns
are changing due to climate
change. Ocean acidification is
adversely impacting the ocean,
Grays Harbor, Willapa Bay, the
Columbia estuary, and potentially
Puget Sound. Other changes are
likely to manifest themselves. If
an SMP remains frozen in the
mid-2010s it will soon become
inconsistent with the SMA and
The legislatively-defined minimum
the SMP Guidelines and, perhaps scope of the periodic review ensures
more importantly, reality.
SMPs cannot remain frozen in time
after the comprehensive update. Each
WAC 173-26-090(2)(d)(iii)
SMP will be reviewed for
invents presumptions that have no consistency with new laws and rules
every eight years. The Legislature
basis in either the SMA or the
SMP Guidelines. The SMA is
often amends the SMA, and Ecology
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WAC Section

#

Comment

Ecology Response

clear; one of the purposes of the
periodic reviews required every
eight years is to “assure that the
master program complies with
applicable law and guidelines in
effect at the time of the review
…” [RCW 90.58.080(4)(a)(ii).]

may amend regulations for
consistency with those changes, or to
address technical or procedural issues
that result from review of SMPs
[RCW 90.58.060(3)]. Note that as
directed under WAC 173-26171(3)(d), Ecology will compile
information on the efficiency and
effectiveness of master programs,
and may provide additional direction
through future rule amendments
based on that information.

The review is not limited to
changes in the SMA or the SMP
Guidelines, nor can compliance
with the SMA or the SMP
Guidelines be “presumed.” [RCW
90.58.080(4)(a).] This is
particularly the case for SMPs
that are trying somewhat
experimental approaches such as
substituting setbacks and
vegetation enhancement
requirements for buffers along
marine or freshwater shorelines.
These approaches need periodic
reviews to ensure they are
working to achieve no net loss or
to adjust them if they are not
working.
Instead of presuming compliance
with the SMA, counties and cities
must review their SMPs to
determine if they are compliance
with the SMA and the SMP
Guidelines including achieving
the no net loss requirement. We
recommend that Ecology not
adopt proposed WAC 173-26090(2)(d)(ii) and (iii) as they
violate the SMA.

Besides catching up with legislative
or rule amendments, the other
minimum requirement is to review
the SMP for consistency with
changes to comprehensive plans and
development regulations. This review
will trigger amendments to reflect
new information to the extent that
information has been integrated into
comprehensive plans and regulations.
These changes may often be
significant:
• All local governments
“fully planning” under the
GMA will review their
GMA programs to ensure
they recognize changes in
GMA laws and rules, as
well as changes in land use
and population.
• Every local government,
including those “partially
planning” under GMA,
will review their critical
areas ordinances.
The minimum scope of the SMP
periodic reviews will therefore
include review for consistency with
any resulting changes to GMA plans
and regulations, including changes to
critical areas ordinances based on
best available science. All
comprehensively updated SMPs
regulate critical areas. In most SMPs
this is accomplished either by
adopting a CAO by reference or
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WAC Section

#

Comment

Ecology Response
incorporating relevant provisions into
the SMP.
Please note that many local
governments have expressed an
interest in keeping critical area and
shoreline programs consistent,
preferably in real time. Ecology has
already been approving SMP
amendments well prior to the
periodic review deadline to reflect
critical area improvements adopted
during the current GMA review cycle
[under RCW 36.70A.130(5)].
Ecology expects the new “joint
review” process under the new WAC
173-26-104 will encourage
concurrent GMA/SMA updates,
which will reduce barriers to
processing unique amendments
outside of required review cycles,
thus incentivizing interim
improvements to SMPs.
Ecology and local governments share
the interest expressed in this
comment that SMPs remain current
and relevant. Subsections (2)(d)(ii)
and (iii) clarify a minimum scope of
review but do not reduce the
importance of the periodic review or
suggest that SMPs remain static
documents.

4.

WAC 173-26090(2)(d)(ii) and
(iii)

37a

The subheading of this section is
“required minimum scope of
review,” but items (ii) and (iii) do
not list any requirements. Rather
they appear to be arguing the
reasoning for the requirements.
We suggest revising (ii) and (iii)
to only include “shall” statements
or deleting them if no additional
requirements apply beyond (i)(a)
and (b).

Subsections (2)(d)(ii) and (iii) are
derived from the companion GMA
“periodic update” rule at WAC 365196-610(1)(e). The intent is to
distinguish periodic review
requirements from the
comprehensive update. Ecology has
revised these sections as described
above.

5.

WAC 173-26090(3)(b)

18a, 35b

Ecology must modify proposed
WAC 173-26-090(3)(b) to
comply with RCW
90.58.080(4)(a) and the other
applicable provision of the SMA.

With respect to RCW 90.58.100, the
obligation to use scientific
information is necessarily
proportional to the scope of the
amendment. In the case of
statutorily-defined comprehensive
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WAC Section

#

Comment

Ecology Response

RCW 90.58.100(1)(e) provides
that “[i]n preparing the master
programs, and any amendments
thereto, the department and local
governments shall to the extent
feasible … “[u]tilize all available
information regarding hydrology,
geography, topography, ecology,
economics, and other pertinent
data …” RCW 90.58.020
identifies the state interest in the
effective management of all
shorelines of the state. Therefore,
it is not accurate, as proposed
WAC 173-26- 090(3)(b) does, to
refer to the examination of
whether new data shows a need
for amendments as “local
circumstances.”
Because RCW 90.58.100(1)(e)
requires local governments to use
all available information in
preparing amendments, local
governments do not have the
option of not using available
information.

updates, Ecology translated this
statutory direction into a detailed
requirement for a complete inventory
and characterization, and a forward
looking cumulative impact analysis
to determine if updated SMPs will
achieve no net loss as the program is
implemented. The comprehensive
update was accompanied by a
statutory direction to provide
reasonable and adequate funding.
However, the legislature only defined
one comprehensive update [RCW
90.58.080(2)]. It is important to
clarify how the periodic “review” is
different from the one-time
comprehensive “redo.”

RCW 90.58.080(4)(a) also
provides that “[f]ollowing the
review required by this subsection
(4), local governments shall, if
necessary, revise their master
programs.”

The changes suggested to (3)(b)(i)
would blur the distinction between
the comprehensive update and the
legislative mandate to “review and
revise, if necessary.” As described
above, this clarification is consistent
with Washington Department of
Commerce rules that are based on
parallel statutory direction in the
GMA.

Similarly, the proposed changes to
(3)(b)(ii) would suggest that each
local government must review its
entire comprehensive plan and
development regulations, even those
So if an SMP is found to be
elements that have not changed. This
inconsistent with the SMA, the
too seems beyond the statutory
SMP Guidelines, or the local
minimum obligation. The minimum
government’s comprehensive plan obligation is to address revisions to
your comprehensive plan and
or development regulations the
regulations to ensure the SMP stays
local government shall revise the
SMP. The use of “shall” creates a aligned as needed over time.
mandatory duty. [Goldmark v.
McKenna, 172 Wn.2d 568, 575,
However, Ecology agrees subsection
259 P.3d 1095, 1099 (2011)
(3)(b)(iii) should be clarified. The
“‘shall’ when used in a statute, is title and some of the language
presumptively imperative and
seemed to frame the considerations
creates a mandatory duty unless a about new information and data
solely in light of “local
contrary legislative intent is
shown.”]
circumstances.” The intent was not to
This is not consistent with saying, narrow inquiries about new
as proposed WAC 173-26information and data. The decision to
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WAC Section

#

Comment

Ecology Response

090(3)(b), does that “[t]he
decision as to whether a changed
local circumstance warrants a
master program amendment rests
with the local government.” If the
existing data shows there is a
material inconsistency, the local
government is required to revise
the SMP.
We recommend the following
revisions to proposed WAC 17326-090(3)(b) with our additions
underlined and our deletions
struck through:

incorporate new information will be
made by the local government but
that decision will be shaped by public
and agency comments, and we do not
intend to convey that local
governments make those decisions
without that context.

(b) Review and analysis to
determine need for revisions.
(i) Review
amendments to the act
and shoreline master
program guidelines.
Local governments
must review amendments to
chapter 90.58 RCW and
department guidelines that
have occurred since the
master program was last
amended, and determine if
local amendments are
needed to maintain
compliance. The department
will maintain a checklist of
legislative and rule
requirements amendments
to assist local governments
with this review. The
department will provide
technical assistance to
ensure local governments
address applicable
provisions changes to of the
act and master program
guidelines and available
data on the effectiveness of
shoreline master programs.
(ii) Review relevant
comprehensive plans and
regulations.
Local governments
must review changes to the
comprehensive plan and
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We also strengthen the link to WAC
173-26-090(1). While such
improvements can be made at any
time, we agree it would be helpful to
emphasize the periodic review is a
good time to conduct that review.
Ecology will adopt the following
amendments:
(iii) Optional Additional
review and analysis of
changed local circumstances
Local governments may
should consider during their
periodic review whether to
incorporate any amendments
needed to reflect changed
circumstances, new
information, or improved
data as described under
subsection (1) of this section.
Local governments should
consider whether the
significance of the changed
circumstances, new
information or improved data
warrants amendments. The
decision as to whether a
changed local circumstance
warrants a master program
amendment rests with the
local government. It is not
necessary to update a
comprehensive inventory and
characterization to make that
determination.
The comment includes a good
suggestion that information on
effectiveness of the SMP could be
incorporated into local periodic
reviews. Local governments are
required to monitor actions taken to

WAC Section

#

Comment

Ecology Response

development regulations to
determine if the shoreline
master program policies and
regulations remain
consistent with them.
WAC 173-26191(1)(e) and 173-26211(3) provide guidance on
determining internal
consistency. It is the
responsibility of the local
government to assure
consistency between the
master program and other
elements of the
comprehensive plan and
development regulations.
Local governments should
document the consistency
analysis to support
proposed changes.
(iii) Optional
reviewReview and analysis
of changed local
circumstances and shoreline
master program
effectiveness. Local
governments must may
consider during their
periodic review whether to
incorporate any
amendments needed to
reflect changed
circumstances, new
information, or improved
data as described under
subsection (1) of this
section or data on the
effectiveness of the
shoreline master program
in achieving the policy and
requirements of the Act and
the shoreline master
program guidelines. Local
governments shall should
consider whether the
significance of the changed
circumstances, information,
or data shows the master
program no longer complies
with the SMA and SMP
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implement their SMPs [WAC 17326-201(2)(b)], and Ecology is
directed to compile information from
local governments on efficiency and
effectiveness of SMP provisions
[WAC 173-26-171(3)]. While
Ecology may use such information in
future rule amendments, Ecology
could also provide guidance on
efficiency and effectiveness that local
governments may find useful to
incorporate during their periodic
reviews. We consider that kind of
information under the intentionally
broad category of “new information
or improved data.”

WAC Section

#

Comment

Ecology Response

Guidelines and requires
warrants amendments. The
decision as to whether a
changed local circumstance
warrants a master program
amendment rests with the
local government. It may is
not be necessary to update a
comprehensive inventory
and characterization to
make that determination as
long as the inventory and
characterization is not out
of date and includes the
currently available
scientific information and
data.
6.

WAC 172-26090(3)

36

With respect to the amendment
and approval procedures, there
should be requirements for local
governments conducting their 8year periodic review to report on
the progress they are making on
their restoration plans.
Local governments planning
under the SMA should also be
required to document any changes
in cumulative impacts,
particularly from additional
and/or larger piers and docks and
bulkhead projects.

Restoration plans identify a broad
range of opportunities for voluntary
actions. It would be beyond the scope
of Ecology authority to require
regular reporting on whether
voluntary actions identified in
restoration plans are being
conducted. There may be significant
variation in implementing restoration
opportunities identified in these plans
among local governments based on
conditions that are outside local
control. For example, restorations
plans identified many possible
restoration opportunities with
potential grant sources, but grants
may not have been available during a
given 8-year period.
The guidelines required local
governments during the
comprehensive update to conduct a
forward-looking cumulative impact
analysis that determined if the
regulations were followed, SMP
requirements including no net loss
would be achieved. The key task to
ensure cumulative impacts are not
occurring is to build an effective
feedback loop for implementation of
these regulations. Ecology will be
partnering with local governments
and other resources agencies to help
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WAC Section

#

Comment

Ecology Response
address the larger region-wide
questions around cumulative impacts,
including impacts from piers, docks
and bulkheads.

7.

WAC 173-26090(3)(a)(ii)

37c

The public participation
requirements for periodic reviews
should be less extensive than for
comprehensive reviews. While
disseminating a “public
participation program” is required
by RCW 36.70A.140 for
Comprehensive Plan
amendments, it is quite possible
that periodic SMP reviews will be
minor enough in nature to not
necessitate a Comp Plan
amendment. Per RCW
36.70A.480(1), only the goals and
policies of SMPs are required to
be an element of the City’s
Comprehensive Plan, and the rest
of the SMP is considered part of
the city’s development
regulations. Accordingly, if an
SMP periodic review is proposed
by a city that does not involve
changes to the SMP goals or
policies, but only the regulations,
no Comp Plan amendment will be
required and thus a public
participation program should not
be required.

It is true that some amendments may
only result in changes to
development regulations and not
policies. In some cases, the review
may reveal no changes are needed to
either policies or regulations.
However, the full scope of revisions
may not be known at the beginning
of the process.
The public participation plan is
intended to inform all interested
parties of the review. The plan need
not be extensive and elaborate, but it
should identify how the public will
know the review is occurring and
how they can be involved. This will
help avoid the problems some local
governments had with the first
periodic updates of GMA plans and
regulations. Creating a plan will help
ensure consistency with statutory
direction in RCW 90.58.130 to “not
only invite but actively encourage
participation by all persons and
private groups and entities showing
an interest in shoreline management
programs.”

8.

WAC 173-26090(3)(b)(ii)

37d

Recommend replacing “should”
with “shall” in the last sentence,
which reads “Local governments
should document the consistency
analysis to support proposed
changes.”

Ecology’s existing rule recognizes
that “It is the responsibility of the
local government to assure
consistency between the master
program and other elements of the
comprehensive plan and
development regulations [WAC
173-26-191(1)(e).” While there is
rationale for using “shall,” it seems
appropriate to retain the flexibility
that is found in the definition of
“should” under Ecology WAC
173-26(35).

9.

WAC 173-26090(3)(b)

40b

At what point will Ecology be
identifying things that itself has
identified as issues since the adopt
on the local SMP so that we don’t
end up finding out that you as a

Ecology will use the checklist as
described under WAC 173-26090(3)(b)(i) to identify all the state
laws and rules that must be
amended at a minimum, consistent
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#

41a

Comment

Ecology Response

state agency with lots of interest
in these things and lots of
participation with our local
governments and what you think
are the issues are that ought to be
dealt with by the local
governments periodic review. So I
guess at some point I would like
see that on your chart. When
Ecology will do that sharing with
local governments and local
citizens within the affected area.

with the statutory directive.
Ecology also provides guidance on
emerging issues, as described in
WAC 173-26-090(1).

The first comment I have is to the
discretion given to local
government as to whether to
update their periodic updates.
I totally understand why you
don’t want to update the
comprehensive inventory and
characterization. That was an
enormous amount of work. I have
found it to be very valuable
information. We recently used
this information in some of our
GMA public hearings and it was
very valuable and I fully support
that. But I do not support this
local government determination
as to whether there are changed
circumstances.

As described above Ecology has
amended WAC 173-26-090(3)(b)
to clarify that local governments
should consider amendments to
address new information, data and
changed local circumstances.

Giving all this discretion to local
government seems to make the
term no net loss basically moot.
And that no net loss was basically
a key concept in the guideline
negotiations that was the key
document. The guidelines says
that they are designed to ensure at
a minimum that not net loss of
ecological functions necessary to
sustain shoreline natural resources
and to plan restoration of
ecological functions when they
have been impaired.
So when you give total discretion
to local governments after 8 years
or in many cases over 8 years to
say if there have been any
changed circumstances. I find
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Developing new SMP guidelines
and then comprehensively updating
every SMP across the state has
taken more than two decades and
countless hours of effort by local
governments, state agencies,
consultants, interest groups and
citizens. As the comment notes, the
standards in SMPs are designed to
ensure no net loss of ecological
functions necessary to sustain
shoreline resources.
All that work was only the
beginning – determining whether
the standard is being achieved
requires following through on
permit implementation. The SMA
establishes a cooperative program
between local governments and the
state (RCW 90.58.050). Local
governments have primary
responsibility under the Act to
develop and implement the master
programs, and Ecology is tasked
with providing technical assistance
and insuring compliance. This
oversight and technical assistance
role means local governments are
never entirely on their own in
determining whether “no net loss”
is being achieved during permit

WAC Section

#

Comment

Ecology Response

that this is really not adequate to
protect this key concept of “no net
loss.” There needs to be some
kind of stronger language
included here that will enable
Ecology to step if it’s clear…you
look the inventories that were
done, you look at the cumulative
impacts studies that were done
and it is clear that a whole section
of shoreline has been built on. It is
clear that there has been a loss of
ecological function. And you say
it’s up to local governments to
decide if somethings happened.

implementation. Ecology will
continue working cooperatively
with local partners and other
resource agencies to ensure the
benefits of updated SMPs are
realized.

That just seems to me to be
stepping back from your
responsibility. I would encourage
you to look at that section and
make this key concept of No net
loss stronger. I know the language
is still in there but to me what you
have proposed in this section of
the WAC gives Ecology no room
to do anything because you have
turned it entirely over to local
governments.
11 WAC 173-26090(1)(a)

18b, 35c

RCW 90.58.100(2)(h) requires
that the “master programs shall
include, when appropriate,” “[a]n
element that gives consideration
to the statewide interest in the
prevention and minimization of
flood damages …”
In addition… note that RCW
90.58.100(6) specifically requires
standards for nonstructural
methods of projection such as
setbacks.
However, the proposed
amendments’ only mention of sea
level rise and the erosion it is
causing is in WAC 173-26090(1)(a) which provides that
“[l]ocal governments are
encouraged to consult department
guidance for applicable new
information on emerging topics

15

Ecology agrees with the concerns
and evidence that highlight the
implications of sea level rise for
coastal communities.
It is not widely known that almost
half of comprehensively updated
SMPs with marine shorelines include
specific policies or regulations
addressing sea level rise. It is also
important to recognize the extent to
which comprehensive SMP updates
have prepared local governments to
address climate change threats, even
where there is no explicit mention of
the cause. The existing SMP
Guidelines equip local governments
to address the potential for
increasingly severe coastal flooding
events. New SMPs include
vegetative buffers and building
setbacks that serve to protect not just
existing functions, but also will avoid

WAC Section

#

Comment

Ecology Response

such as sea level rise.” This does
not give “consideration to the
statewide interest in the
prevention and minimization of
flood damages” or the
requirements of RCW
90.58.100(6).

authorization of new development
that would be subject to future
hazardous conditions. As another
example, individual assessments of
erosion rates prepared to implement
shoreline stabilization regulations
will account for future conditions as
refined information becomes
available. Other provisions will
necessarily be implemented with
consideration of future conditions
based on the most current
information without the need for any
further revisions to local SMPs rules,
let alone revised state standards.

Indeed, the SMPs’ failures to
address increased flooding and
erosion from sea level rise will
increase demands on limited state
and local budgets to protect new
developments on top of existing
developments. These flood and
erosion control measures, if funds
can be found, will likely harm
shoreline resources.
Sea level rise is a real problem
that is happening now. Sea level is
rising and floods and erosion are
increasing. In 2012 the National
Research Council concluded that
global sea level had risen by
about seven inches in the 20th
Century and would likely rise by
24 inches on the Washington coast
by 2100. NOAA has documented
that sea level rise could be as high
as two meters, six and half feet,
by 2100. The general extent of the
two to six and a half feet of sea
level rise currently projected for
coastal waters can be seen on the
NOAA Office for Coastal
Management Digital coast Sea
Level Rise Viewer.
Some Washington State local
governments are already address
sea level rise. The City of
Olympia, City of Tacoma, and
King County have taken measures
to protect critical infrastructure at
increased risk of flooding due to
sea level rise.
•
The City of
Olympia is currently
developing a plan to
address sea level rise. In
2007, the city’s Public
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However, we fully acknowledge
there are significant benefits for
local, state, and federal agencies to
undertake more long-range planning
to address existing and future threats
to the built and natural environment.
That is why Ecology thoroughly
explored whether to adopt revisions
to address this issue during this rule
update process. In addition to
consultation with a local Sounding
Board, Ecology consulted with
regional experts from other local
governments, state and federal
agencies, tribes, private consultants,
non-profits, Ports, and academics on
potential changes to SMP rules to
support local government efforts to
address sea level rise.
We discussed a broad range of
questions, including:
• Where are there gaps and
opportunities to better address sea
level rise in existing rules?
• What specifically would Ecology
establish as a set of actions to address
sea level rise?
• What criteria could Ecology
establish in rule that would provide
an objective basis to determine when
a local government has done enough
to address risks to shoreline property
and the environment?

WAC Section

#

Comment

Ecology Response

Works Department,
together with the
University of Washington
Climate Impacts Group
evaluated the city’s
vulnerability to sea level
rise and other climate
change impacts. Sea level
rise maps indicate a large
portion of the downtown
area, including critical
infrastructure, were
threatened by sea level
rise. The subsequent 2011
technical report by Coast
and Harbor Engineering
detailed engineering
responses for critical
infrastructure such as the
wastewater treatment
plant outfall and physical
barriers.
•
The City of
Tacoma commissioned a
climate risk assessment
and resiliency analysis in
2016 by Cascadia
Consulting, the
University of Washington
Climate Impacts Group,
Herrera and ESA to help
prepare the city of the
impacts of climate
change.16 For the built
infrastructure, the study
identified the need to
protect large portions of
the wastewater system in
the tideflats that are
several feet below
projected future extreme
high tides.
•
In 2008, King
County completed a
vulnerability assessment
of its major wastewater
facilities from sea level
rise. One recommendation
was to include sea-level
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• What are the benefits and
limitations for a statewide rule
establishing a number or minimum to
plan for, given the range of scenarios,
and the many factors that affect sea
level rise at any given location (for
example: uplift and subsidence)?
• How would Ecology use the
authority of the SMA to require a
comprehensive approach that include
the kinds of capital facility planning
and adaptation responses that address
future conditions, recognizing that all
experts agree that regardless of the
scenario, affected areas may in many
cases extend far outside the narrow
shoreline regulatory jurisdiction?
Our local partners that have been
most actively engaged in
comprehensive planning to address
sea level rise argued persuasively
that the challenge of addressing sea
level rise transcend the geographic
limits and authority of the Shoreline
Management Act.
This includes representatives of the
three jurisdictions cited as examples
in the comment letter (Olympia,
Tacoma and King County) that
served on Ecology’s Sounding
Board. They suggested Ecology
highlight sea level rise as an
emerging issue and to encourage
local governments to review state
guidance, but not to adopt specific
requirements. While they agree
SMPs will be among the suite of
authorities to address sea level rise,
new state rules tied to periodic
reviews are not the proper vehicle to
drive a comprehensive response.
Based on these conversations,
Ecology concludes that at this time
the most appropriate approach is to
continue working with coastal
communities to clarify how climate
change will influence existing and
future hazards, help identify and

WAC Section
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Comment

Ecology Response

rise “… as a factor in
planning for major asset
rehabilitation or
conveyance planning that
involves any of the
facilities included in this
analysis. Adaptive
strategies to reduce the
risk of flooding should be
adopted and designed into
rehabilitation or upgrades
based on the outcome of a
risk analysis for a site and
an analysis comparing
benefits and costs of
adopting the adaptive
strategy.” The subsequent
2012 hydraulic analysis
confirmed that sea level
rise must be addressed
through infrastructure
changes.
While these efforts are helpful,
more comprehensive approaches
are needed due to the adverse
effects of sea level rise on the
state’s shorelines.
[Citations to further studies and
documents addressing future
hazards associated with sea level
rise, including potential for
increased bluff erosion rates…]
It is time for Ecology to update
the SMP Guidelines that address
flooding to require measures to
mitigate the impacts of sea level
rise and the related hazards. SMP
periodic reviews only happen
once every eight years. Each
periodic SMP update that passes
without addressing sea level rise
is a lost opportunity that will lead
to more property damage from
flooding, storm surges, and
erosion. Ecology owes it to local
governments and state residents,
property owners, and taxpayers to
update the SMP Guidelines to
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assist with planning for hazardous
areas, and work to coordinate
program improvements and leverage
resources to better support
community needs across levels of
government.
Ecology will continue to advocate for
comprehensive solutions that
adequately address the complexity of
the problem, and seek supporting
resources and adequate funding.
Additional observations
The comment mentions that the
general extent of sea level rise is
available on NOAAs website.
Ecology is very familiar with this
data set, and agree that it is a good
general source of information. While
the viewer is probably as accurate as
any national-level data set could be,
it is very general. Local governments
that are currently the most engaged in
sea level rise planning suggest it is
far too coarse to inform defensible
decisions at the local level.
Ecology is working in collaboration
with Sea Grant and other partners to
increase our state’s capacity to
address sea level rise by improving
locally-tailored risk projections,
providing better guidance for
planners and strengthening capital
investment programs for coastal
restoration and infrastructure. We are
also working hands-on with
communities that are taking action.
Ecology offers Coastal Training
Program classes to build skills and
best practices. Lastly, Ecology
manages the Coastal Hazards
Resilience Network, a robust
community of practice dedicated to
improving regional coordination and
collaboration through effective
partnerships among practitioners.

WAC Section
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better protect people and property
from these hazards.
Unless wetlands and shoreline
vegetation are able to migrate
landward, their area and
ecological functions will decline.
If SMPs are not updated to
address the need for vegetation to
migrate landward in feasible
locations, wetlands and shoreline
vegetation will decline. This loss
of shoreline vegetation will harm
the environment. It will also
deprive marine shorelines of the
vegetation that protects property
from erosion and storm damage
by modifying soils and accreting
sediment. Failing to address these
issues violates the policy of the
Shoreline Management Act to
protect shoreline vegetation as the
policy of the SMA requires.
Merely recommending that local
governments consult with
Ecology on emerging issues such
as sea level rise as the proposed
amendment to WAC 173-26090(1)(a) does is not sufficient to
comply with RCW
90.58.100(2)(h) and RCW
90.58.020. Every new building or
new lot created in harm’s way and
each loss of the vegetation
protecting uplands is creating a
problem for our children and their
children. It is time to require
SMPs to consider these adverse
impacts on the shorelines and
people and property.
We recommend that Ecology
address the “statewide interest in
the prevention and minimization
of flood damages” and update the
SMP Guidelines to address sea
level rise and increased coastal
erosion. This update should
require planning for sea level rise,
measures to avoid or mitigate the
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adverse impacts, provisions to
allow shoreline vegetation to
migrate landward as sea level
rises in appropriate locations, and
other necessary measures.
12 WAC 173-26090(1)(a)

41b

Sea level rise is predictable with
error margins estimated. Any
piece of Washington coastline can
be predicted for the next 10 years.
It is realistic to make predictions
for sea level rise over any piece of
coastline in Washington for the
next 10 years. You will know
what sea levels will do in Willapa
Bay, Anacortes, the Columbia
River estuary, Grays Harbor,
Seattle, Ocean Shores,
Bellingham and Everett among
others. Regarding storm surges on
top of sea levels you cannot
predict when they will occur but
we know what the surges are like.
They can be superimposed on
long term sea level. There is no
questions regarding the warming
of the ocean, the melting of sea,
snow and ice around the globe
and the settling and rise of land is
known.
There has been enormous
progress in quantifying and
understanding this issue. We live
in the center of expertise. From
federal agencies such as NOAA,
the University of Washington and
to top it off Paul Johnson who
teaches a class on climate change
at the University of Washington
had an editorial in the Seattle
times where he said it is very
important to consider what impact
these challenges, these changes
will have on us and our children.
Climate change in not in the
future it is here and now. So I
would like to encourage you to
put more than a tiny little
statement about how local
governments who would be
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As described above in Row 11,
Ecology agrees sea level rise is an
important issue, and is working with
diverse partners to encourage
comprehensive responses.

WAC Section
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impacted by the sea level rise that
they might look at this.
13 WAC 173-26-104 37b

WAC 173-26-104 – Part (1) of
this new section duplicates the
process in 173-26-100. It would
be clearer and shorter to simply
cite 173-26-100 under (1).

We may have been able to
consolidate these sections as
suggested, but note there are some
differences - the optional local
process includes more emphasis on
coordination with Ecology up front,
because of the necessary
coordination on the comment period.
Also, a jurisdiction that takes either
the standard approach or the optional
approach would just have to look to
one rule to define the local process.

14 WAC 173-26-104 26a

This section establishes that the
optional joint review is available
when doing either a periodic or
local government initiated
amendment to the SMP.
However, it would be helpful to
understand what a comprehensive
update is to be able to distinguish
it from a periodic update.
Although it isn’t a defined term in
RCW 90.58 or WAC 173.26, I
think a comprehensive update is
the initial adoption of a SMP, but
I’m not sure. Clarification by
adding a definition or explaining
the difference in the text of this
section would be appreciated.

The current SMP guidelines
definitions distinguish the one-time
“comprehensive update” from other
amendments.
• WAC 173-26-020(24)(b)
defines comprehensive
updates; and
• WAC 173-26-020(24)(c)
defines all other amendments
as "Limited master program
amendments" which are those
“not intended to meet the
complete requirements of a
comprehensive master program
update.”

We endorse the idea of the joint
public review process. The only
current option for public review,
consecutive local and state review
periods, is extremely burdensome
to parties potentially impacted by
changes in local SMPs because it
is lengthy and unpredictable.
Having the option of folding this
dual part process into one
condensed period is very

The comment encourages Ecology to
require use of the joint review
process. While the joint review
option may transform over time into
the most commonly used approach,
in our conversations with local
governments we heard they
appreciated having options. We
needed to retain the traditional dualhearing process anyway, as it seems
appropriate for brand new SMPs (i.e.,

15 WAC 173-26-104 29a,
30a
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Note that while Ecology is removing
the word “limited” from the
definition, the revisions retain the
basic distinction – there are
comprehensive updates, and all other
amendments. Amendments prepared
to address the mandatory periodic
reviews are still a form of the broadly
defined term “amendment.”

WAC Section
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appealing. Fewer comment
for a newly incorporated city) and for
periods and fewer hearings will be comprehensive updates.
less burdensome on parties that
may be impacted in terms of time
and cost for preparation and
appearances, and having to
reiterate comments made at the
local level to Ecology during the
Ecology review process. Further,
having the state work closely with
local government from the
beginning will help ensure that
the updates are compliant with
state law, and that the state law
requirements are implemented
consistently across all
jurisdictions. We hope that local
governments will avail
themselves of this new review
option, and would encourage
Ecology to use its authority under
the SMA to require this process in
updating local SMPs.
16 WAC 173-26-104 35d

17 WAC 173-26-104 40a

The optional joint review process
for amending shoreline master
programs authorized by proposed
WAC 173-26-105 could save time
for local governments and
Ecology. We agree that this
process should not be used for
comprehensive periodic updates.
We also think that since many
agencies and members of the
public will believe that there will
be separate local government and
Ecology public comment periods
that the public and agency notices
should be required to specify that
this is both the local government
and Ecology public comment
period and that the public hearing
is both the local government and
Ecology public hearing.

Thank you. If the process is helpful,
it will be thanks in great part to
careful review by a local government
sounding board.

At some point there needs to be a
formal election process if you are
going to provide the local
governments with two options,
follow the full process, follow the
optional combined process, they
need to elect that and let the

WAC 173-26-104(1)(a) stipulates
that “Prior to commencing the
amendment process, local
governments shall notify the
department of intent to develop an
amendment under the optional joint
review process.” Note that the
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Thank you for the suggestions about
public notice. Under WAC 173-26104(2)(c)(i) and (ii), Ecology and
local governments are to provide
notice of the “joint local/state
hearing.” As Ecology develops
administrative material to implement
this rule, we will ensure the sample
language clarifies the comment
period and hearing are both a local
and state comment period.

WAC Section

#

18 WAC 173-26-104 40c

Comment

Ecology Response

citizens know which process they
are going to follow. If I was you I
would attach that as a condition to
their application or acceptance of
money in support of their work.

process is a consolidation of
comment periods at the formal
conclusion of an amendment. The
substantive work of involving the
public in drafting regulations at the
early stages will be the same
regardless of the final public
comment process.

I appreciate your proposal to
combine the public hearing
process. I think you need to
approach that carefully and make
sure it is done in a way does not
preclude one of the first and
primary issues of the SMA which
is public participation. That was
the only reason you have the
SMA, I and perhaps others in this
room voted for it and that is how
it got there, but it clearly requires
that you have good public
participation and there are times
where I believe that process has
fallen short. So as you are
adopting these new rules I think
that you should carefully look and
make sure that the public’s ability
to participate in an informed way
is preserved throughout the
processes.

Ecology agrees public participation
has been a hallmark of the SMA
since its inception. The combined
public hearing process under WAC
173-26-104 preserves all the
direction in current rules for public
involvement at the early stages. The
rules add a step to improve public
transparency after the consolidated
local and state comment period.
Before formal local adoption, the
local government will send proposed
amendments made in response to
public comments to Ecology for an
initial determination of consistency
with the Act and applicable rules.
Ecology will provide notification of
any issues the agency believes are
inconsistent. This will provide local
elected officials an early alert before
formal adoption. This extra step
should help avoid the kinds of late
changes addressed through Ecology’s
review late in the process the
commenter raises as a concern.
However, it is important to note that
there is no requirement for additional
public comment if the SMP changes
after the close of the comment
period.

We found in the adoption of the
full SMA for the city of Seattle
that, that process fell short and we
felt particularly aggrieved by the
process. Because after all the
public hearing had occurred, after
Ecology had essentially given its
draft review um…. it engaged in a
process with city staff that
identified and brought a number
of issues to the table. As I recall
some 120-130 issues were
considered in the final Ecology
review, some of which resulted in
required changes to the Seattle
SMP. That was a nonpublic
process and it was one that did not
allow for a public hearing input or
other types of comments.
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We tried to follow it as closely as
we could but I saw that as a staff
driven process and the outcome of
that was that we ended up with
required changes to the SSMP
that city either chose or the
elected official chose to adopt or
not, and if you didn’t you start
the entire process over. It was a
coercive activity that was in our
view abused in the process by the
staff interactions. I don’t want to
see that happen in the periodic
review process and I don’t want to
see it made even worse if the
combined review process is not
allow for a fully transparent
interaction between the local
agencies, the states and the public.
That is the greatest fault that we
saw so we have a long list of
things that should be dealt with in
the periodic review because of
how the process ended.
19 WAC 173-26130(9)

37e

Why is the previous reference to
RCW 90.58.190 being deleted? It
spells out processes specific to
SMPs, whereas 36.70A.290
speaks broadly to Comp Plans and
development regulations. Suggest
citing both.

Ecology agrees this WAC should
maintain a reference to RCW
90.58.190.
In addition, the second sentence of
this subsection is not necessary to
include in WAC 173-26-130 which
addresses appeals. The sentence was
moved to WAC 173-26-120(3) which
addresses Ecology approval of
SMPs.
This subsection will be revised as
follows:
WAC 173-26-130 – Appeal
procedures for master programs
(1) For local governments planning
under chapter 36.70A RCW, appeals
shall be to the growth management
hearings board as provided in RCW
36.70A.290 and RCW 90.58.190.
The petition must be filed pursuant to
the requirements of RCW 90.58.190.
The department’s (ecology's) written
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notice of final action will
conspicuously and plainly state it is
the department's final decision and
there will be no further modifications
under RCW 90.58.090(2).

20 WAC 173-26-160 37f

Suggest replacing “adopted” with
“approved” rather than having
both. Adoption is the action taken
by local jurisdictions, whereas
approval is the action taken by the
Dept. of Ecology.

Ecology added the word “approved”
to capture the normal action taken by
Ecology, which is to approve the
local adoption. However, Ecology
retained the existing use of the word
“adopted” in this section to refer to
the (unlikely) circumstance where
Ecology exercises authority under
RCW 90.58.070(2) to adopt an SMP
where a local government fails to
adopt an SMP within the timeframes
required by statute.

21 WAC 173-26201(1)(c)(iv)

37g

Is demonstration of no net loss of
shoreline ecological functions
required for periodic reviews? If
so, there should be caveats. If a
city proposes minor changes to
their SMP (for instance, just
correcting errors) that do not
change the substantive allowances
of the SMP, drafting a Cumulative
Impacts Analysis would be
unnecessary. Suggest allowing
cities to submit a statement that
the proposed changes are minor in
nature and do not alter the
findings or conclusions of the
previous Cumulative Impacts
Analysis that was completed
under their comprehensive SMP
update.

Ecology is retaining the existing
requirement under WAC 173-26201(1)(c)(iv) that all amendments
must demonstrate the amendment
will not result in a net loss of
ecological functions. This
demonstration is proportional to the
amendment, whether it is a periodic
review or a locally-initiated
amendment. Including a finding that
amendments do not affect substantive
standards would be all that it takes to
demonstrate the amendment will not
result in net loss of functions.

22 WAC 173-26201(1)(c)

34

We have a concern with the nearentire deletion of WAC 173-26201(1)(c)(i). This subsection
currently provides important
limits for when Ecology may
approve a Shoreline Master
Program ("SMP") amendment
outside of statutorily-mandated
timeframes.
These limits should be retained or
at most revised, not deleted.
Local governments, Ecology, and
interested parties have recently

The existing language in WAC 17326- 201(1)(c)(i) was adopted for a
distinct period of time when Ecology
did not have capacity to review
limited amendments while
comprehensive amendments were
underway. As we near the end of the
comprehensive update process, this
narrow set of criteria has outlived its
usefulness.
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The revised approval criteria are
explicitly intended to capture future
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expended, and will continue to
expend, extensive time and
resources in developing
comprehensive SMP updates
required by RCW 90.58.080(2),
and they will similarly spend
significant time and resources
during the eight-year reviews
mandated by RCW 90.58.080(4).
Given this, it is appropriate to
ensure additional amendments
outside of these processes are
necessary to achieve important
and legitimate objectives. We
have already experienced some
jurisdictions attempting to enact
reactionary SMP amendments to
target specific uses opposed by
politically influential individuals,
and we are concerned that if the
limits in WAC 173-26201(1)(c)(i) are removed it will
incentivize additional
inappropriate actions.

locally initiated amendments as well
as statutorily-mandated periodic
reviews.
The comment expresses concern that
removing the requirement to show an
amendment is “necessary” may
incentivize inappropriate or
reactionary amendments to target
specific uses.

Taylor Shellfish understands that
there will no longer be "limited
SMP amendments" as currently
exist if the Rule Amendments are
adopted-there will be amendments
that occur as a result of the
statutorily-mandated eight-year
review and amendments that
occur earlier at the initiation of
local government. Nonetheless,
for the reasons stated above, it
will be important to retain limits
on approving amendments outside
of the statutory schedule similar
to what is currently in place for
limited SMP amendments. The
simplest method for retaining
these limits would be to revise the
first sentence of WAC 173-26241(1)(c) to refer to "Locally
initiated master program
amendments" instead of "Limited
master program amendments."
Ecology's explanatory materials
indicate the revisions to WAC
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Where a local government proposes
an amendment Ecology finds
inconsistent with applicable policies
or standards of the act, Ecology may
deny the proposed amendment. It
seems the denial should most
appropriately be based on findings
that the proposal was inconsistent
with the policy of the act or
applicable guidelines. Similarly,
should a local government then
appeal Ecology’s denial, it seems
most appropriate for the appeal to be
based on the substantive concerns,
rather than whether the amendment is
“necessary” based on broad criteria.

WAC Section

#

Comment

Ecology Response

173-26-201 are also intended to
simplify the SMA rules and that
the criteria in subsection (1)(c)(i)
are redundant with other
provisions of WAC 173-26. We
appreciate this explanation and
hope that, even without the
criteria of WAC 173-26201(1)(c)(i) in place, Ecology
would not approve a SMP
amendment that is not necessary
to respond to new information and
improve a plan's consistency with
the SMA and implementing rules.
However, retaining these criteria
will provide a helpful safeguard
and reminder that SMP
amendments must be fully
justified, and retaining them does
no harm, even if they are arguably
redundant.
If, notwithstanding the above,
Ecology still feels a need to
simplify WAC 173-26-201(1)(c),
then we recommend replacing the
current criteria with the following
standard: "Locally initiated master
program amendments may be
approved by the department
provided the department
concludes the amendment is
necessary to reflect changing local
circumstances, new information,
or improved data, and improves
consistency with the act's goals,
policies, and implementing rules."
This standard both reflects the
basis for local governments to
initiate SMP amendments in
WAC 173-26-090 and simplifies
the current criteria in WAC 17326-201(1)(c).
23 WAC 173-26-221 27

The Yakama Nation recommends
additional updates to Chapter 17326 to clarify the process for
compliance with SMA
requirements relevant to cultural
resources. Specifically, the
Yakama Nation recommends
updates to WAC 173-26-221 (and
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Ecology is proposing
“housekeeping” amendments to the
guidelines section on Archaeological
and historic resources simply to
update the name of the department of
archaeology and historic
preservation.

WAC Section

#

Comment

Ecology Response

possibly WAC 173-26-201) to
clarify that when local
governments update their
shoreline master programs, they
must: Consider, make use of, and
incorporate information about
historic, archaeological, and
cultural resources; Obtain
information about historic,
archaeological, and cultural
resources by (amongst other
things) consulting with affected
Indian tribes, reviewing relevant
studies, and conducting additional
research or surveys as necessary;
and, when appropriate, Include
clear policies and regulations to
identify and protect historic,
archaeological, and cultural
resources known or reasonably
predicted to be in the shoreline
areas of their jurisdiction.

Amending these regulations to
develop new minimum statewide
procedures beyond existing
requirements would trigger
modifications to all SMPs during the
next periodic review cycle. Creating
new substantive requirements cannot
be accomplished through
“housekeeping” amendments, but
instead would require a much
broader discussion among tribal and
local governments, DAHP and other
state agencies, and the interested
public.

These clarifications are consistent
with the SMA requirements that
shoreline master programs shall
(A) when appropriate, include
"[a]n historic, cultural, scientific,
and educational element for the
protection and restoration of
buildings, sites, and areas having
historic, cultural, scientific, or
educational values, and (B) to the
extent feasible, consider, make
use of, and incorporate
information obtained by (amongst
other things) (1) integrating
natural and social sciences, (2)
consulting with affected Indian
tribes, (3) reviewing relevant
studies made by federal state,
local, or tribal entities, and (5)
conducting additional research or
surveys as deemed necessary.
[RCW 90.58.100]
These SMA rule clarifications are
also consistent with Washington's
comprehensive land use planning
laws, and associated consistency
requirement s for planning
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Ecology’s existing guidelines
provide significant clarification that
archaeological and cultural resources
within shoreline jurisdiction must be
treated consistent with state
archaeological and historic
preservation laws. Ecology is still in
the midst of incorporating those
requirements into comprehensive
SMP updates.
Note that Ecology co-sponsored a
Shoreline and Coastal Planners
Group session on addressing cultural
resources developed in concert with
DAHP and tribal governments in
Bellingham in Spring 2017. We are
exploring using the outline of that
training session for a new regularly
recurring Coastal Training Program
class.

WAC Section

#

Comment

Ecology Response

elements and regulations. [See
e.g. RCW 36.70A.070, .480(1),
.480(3)(a). See also, WAC 17326-191(1)(e).] For example, the
Growth Management Act and its
implementing regulations strongly
recommend a comprehensive plan
historic element that includes
goals and policies to identify and
preserve historic, archaeological,
and cultural resources, and
specifically promote the use of
predictive strategies and early
identification measures…
… [A]ttempt to identify sites with
a high likelihood of containing
cultural resources. If cultural
resources are discovered during
construction, irreversible damage
to the resource may occur and
significant and costly project
delays are likely to occur.
Establishing an early
identification process can reduce
the likelihood of these problems.
[RCW 36.70A.020; WAC 365196-445, -450.]
24 WAC 173-26241(3)(c)
And
WAC 173-26241(3)(c)(v)

4c, 15c

The homes and lifestyles of liveaboards should not be at risk from
changing regulations any more
than traditional homeowners.
Suggested revisions:
“Shoreline master programs shall
contain provisions to assure no
net loss of ecological functions as
a result of development of boating
facilities while providing the
public recreational, sports, living
or commercial lifestyles
opportunities on waters of the
state.”
(v) Where applicable, shoreline
master programs should, at a
minimum contain regulations to
limit the impact to shoreline
resources from boaters living in
their vessels (live-aboards), while
supporting their rights to make

29

Ecology proposed no changes to the
boating facilities section of the rule.
Expanding the definition as
suggested would exceed the purpose
of revisions related to floating onwater residences and floating homes
to address statutory amendments.
Note that the existing guidelines are
not prescriptive with respect to liveaboards, and local governments have
adopted a variety of approaches
consistent with local circumstances.

WAC Section

#

Comment

Ecology Response

this traditional use of our marine
resources.
25 WAC 173-26241(3)(j)(iv)(A)

4d, 4e,
15d,
15e

Existing rule states: “Singlefamily residences are the most
common form of shoreline
development and are identified as
a priority use..” This ‘priority
use’ statement should include
citizens that have chosen floating
homes, FOWRs or vessels as their
residence. Perhaps it should be
recognized that a vessel residence
generates less overall pollution
than an onshore residence.
Existing rules states: “New overwater residences, including
floating homes, are not a preferred
use and should be prohibited.”
Resident of Seattle, Washington
State and the Northwest do not
agree with this statement. In fact,
we vehemently disagree with it
and will act against it, seeking
legislative support if we must.
Please moderate it. Perhaps
simply recognizing that "on
water" is different from "over
water would suffice"

Ecology’s existing rule stating that
new over-water residences are not a
preferred use was adopted as part of
a 2003 negotiated settlement.
Ecology’s purpose in opening up this
section of rule was strictly to
incorporate legislative direction
regarding existing floating homes and
on-water residences as part of
“housekeeping” to keep Ecology
rules consistent with the SMA.
The Legislature has clarified that
existing Floating Homes established
prior to January 2011 shall be
considered conforming, preferred
uses, and that Floating On-Water
Residences established prior to July
1, 2014 shall be considered
conforming uses. The Legislature did
not extend this provision to new “on
[or] over water” residences
established after that date. Revising
the direction in the negotiated rule
regarding new over-water residences
would exceed the purpose of
“housekeeping.” Note that
Ecology’s rule clarifies that existing
overwater communities should be
accommodated, including
consideration for improvements over
time.

26 WAC 173-26241(3)(j)(iv)(A)

4(f),
15(f)

Existing rule says: “It is
recognized that certain existing
communities of floating and/or
over-water homes exist and
should be reasonably
accommodated to allow
improvements associated with life
safety matters and property rights
to be addressed provided that any
expansion of existing
communities is the minimum
necessary to assure consistency
with constitutional and other legal
limitations that protect private
property.”

Ecology is not proposing to amend
the existing provisions of WAC 17326-241(3)(j)(iv)(A) developed as part
of the 2003 negotiated settlement.
The provisions regarding limitations
on expansions of existing
communities of floating and/or overwater homes are not proposed to be
changed.

30

Future regulatory changes are not
retroactively applied to existing
conforming development. Therefore,
as with any other form of shoreline
development future rule changes
would be directed at future
development, or substantial

WAC Section

27 WAC 173-26241(3)(j)(iv)(A)

#

1a, 9d,
13b

Comment

Ecology Response

We do not want the ‘minimum
necessary to assure consistency
with constitutional and other legal
limitations.’ Floating homes,
FOWRs and vessels are part of
our Northwest lifestyle. People
have substantial investments in
these homes. Like any
homeowner, these investments
should be protected from costly
changes or risks to their home due
to regulatory changes. In addition,
we citizens of Seattle want
sustainability. We want a thriving
and growing population of liveaboards. We know it is one
solution to the high cost of
housing in Seattle and we don’t
want that option closed or those
cost structures changed. We are
proud of our ‘Clean Marinas’.
Let’s remember that clean
marinas are kept that way in part
by their live-aboards. We are
closer to the water than any other
residents in the city. Of course
we want it clean.

improvements to existing structures.
Further, it is worth noting that local
governments have some discretion
within the broad framework of the
existing rules to plan for
improvements associated with life
safety and property rights. Please
note that ensuring the guidelines
maintain a focus on ensuring
constitutional limitations that protect
private property was a core
consideration during the negotiations
of the existing rule.

Several commenters addressed the
existing prohibition of new
overwater residences, with
specific suggested revisions to
(v):

Note that Ecology had not proposed
any amendments to paragraph (A).
The purpose of opening up this
section is simply to add paragraphs
(B) and (C), which incorporate
statutory amendments addressing
floating homes adopted in 2011 and
floating on-water residences in 2014.

New over-water residences,
including floating homes, are not
a preferred use and should be
prohibited. It is recognized that
certain existing communities of
floating and/or over-water homes
exist and should be reasonably
accommodated to allow
improvements associated with life
safety matters and property rights
to be addressed provided that any
expansion of existing
communities is the minimum
necessary to assure consistency
with constitutional and other legal
limitations that protect private
property.
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The comments essentially ask
Ecology to extend the 2011 and 2014
legislative clarifications related to
existing floating homes and floating
over-water residences to new floating
homes and over-water residences.
Ecology’s interpretation is this would
require a statutory amendment to the
Shoreline Management Act. The
legislature was explicit in applying
the preferred use status to existing
floating homes as of January 2011.
This is evidence that the Legislature
did not intend Ecology to extend

WAC Section

#

Comment

Ecology Response

The WAC should fully address
the remaining confusion regarding
“Overwater residences” where a
structure is located on land, piers
or pilings.

preferred use status to any new
floating homes or floating on-water
residences. Because the 2003
prohibition on new over-water
residences including floating homes
does not affect the status of existing
floating homes or floating on-water
residences, it is not necessary to
make further changes to these
provisions.

A plain reading of “overwater
residence” is where a structure is
located partially on land and
partially or wholly on piers or
pilings over the water. There is a
significant difference in the
implied location of “over” “in”
and “on” the water.
The draft Rule now incorporates
the SMA changes recognizing
existing “on the water” residential
uses which are buoyantly floating
on the water and are only
indirectly connected to the land
through their moorage. These
limited historic “on the water”
uses including Floating Homes
and Floating On-water Residences
are now classified as conforming
uses and are separately addressed.
This constitutes a changed
condition from the initial adoption
of the new (2003) SMA
guidelines. Floating Homes and
Floating on-water residences are
NOT over-water residences and
should not continue to be
prohibited as are other over water
residential uses. They are now
regulated by their own sections of
the SMA and should be so treated
accordingly under the WAC 17326-241 (3)(j).
Floating Homes and Floating onwater residences should not
continue to be lumped together
with over water residential uses.
Now that the legislature has
clarified the status of floating
homes and floating on-water
residences, the guidelines on
residential development should
reconcile the application of the
SMA preferred treatment of
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WAC Section

#

Comment

Ecology Response

Single Family Residences and
those conforming single family
residences floating on the water.
The same single family use
preference should now be clearly
extended to all legally established
single family residences
regardless of having a foundation
of earth or water.
The legislature has clarified the
status of existing floating homes
and floating on-water residences
in the SMA. The Implementing
WAC and any ECY guidance on
residential development should
now reflect these changed
Standards in the
SMA. Continuing to include this
inaccurate WAC section
regarding Overwater Residences
is in direct conflict with the
legislative directive of the RCW
requiring that any floating onwater residence legally
established prior to July 1, 2014,
must be considered a conforming
use and accommodated through
reasonable shoreline master
program regulations, permit
conditions, or mitigation that will
not effectively preclude
maintenance, repair, replacement,
and remodeling of existing
floating on-water residences and
their moorages by rendering these
actions impracticable. This
requested modification to WAC
173-26-241(3)(j) is required to
clearly accommodate our use and
not make its continuation
impracticable.
28 WAC 173-26241(3)(j)(iv)(A)

1b, 39a,

Comments asking to clarify the
water dependent status of Floating
Homes and Floating on-water
Residences.
"Water-dependent use" means a
use or portion of a use which
cannot exist in a location that is
not adjacent to the water and
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Ecology’s purpose in opening up this
section of rule was to incorporate
legislative direction regarding
existing floating homes and floating
on-water residences as part of
“housekeeping” to keep Ecology
rules consistent with the SMA.
Ecology agrees with commenter’s
assertions that changing the

WAC Section

#

Comment

Ecology Response

which is dependent on the water
definition of “vessel” should not be
by reason of the intrinsic nature of done as part of housekeeping. By the
its operations. (WAC 176-26-020) same logic, Ecology believes edits to
the existing negotiated rule to clarify
On April 7, 2014, Mr. White, of
the “water-dependent” status of
your Department, wrote to
floating homes or floating on-water
members of the legislature
residences should also not be as
regarding ESSB 6450 which
amended through a housekeeping
defined and established the legal
measure.
conforming status of Floating onwater Residences. He contended
that the “commonalities” with
Floating Homes bar the
consideration of Floating onwater Residences as a water
dependent use. I do not find his
logic compelling.
ESSB 6450 states in part: “The
2011 legislation, which clarified
the legal status of floating homes,
was intended to ensure the vitality
and long-term survival of existing
floating single-family home
communities. (2) The legislature
finds that further clarification of
the status of other residential uses
on water that meet specific
requirements and share important
cultural, historical, and economic
commonalities with floating
homes is necessary.”
The “commonalities” are clearly
cultural, historic and economic
not the water dependent status.
“Floating Homes” are not vessels
and have permanent utility and
moorage connections. The
intrinsic nature of a Floating
Home is that it is not designed for
navigation removes it from
consideration as a waterdependent use. The Seattle
Floating Homes Association in its
Amicus Brief to Lozeman v. City
of Riviera Beach clear stated that
Floating Homes are not vessels. I
concur with their assessment,
Floating Homes could just as
easily be located off the water
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Ecology Response

except that the Legislature chose
in 2011 to clearly provide
protections to these important
cultural and historic uses. Unlike
when the SMA Rulemaking
regarding “over water residences”
was made in 2003, “Floating
Homes” are now a defined
term. “"Floating home" means a
single-family dwelling unit
constructed on a float, that is
moored, anchored, or otherwise
secured in waters, and is not a
vessel, even though it may be
capable of being towed.”
[emphasis added] Floating Homes
are not vessels and lack the
intrinsic nature of a water
dependent use.
The 2014 Legislature chose to
protect the cultural, historic and
economic use of other residential
uses on water by enacting
protections for certain “Floating
on-water Residences.” A Floating
on-water Residence and other
vessels with live aboard use (an
undefined term) are intrinsically
designed and dependent on being
on/in the water. The residential
use of a Floating on-water
Residence or most other vessels
cannot exist without the very
specific integrated design to be
buoyant (Archimedes principle)
on the water. This stands in direct
contrast to Floating Homes which
exist on a float which can and
some have been transferred to a
traditional land foundation.
Floating Homes are not classified
as vessels. It is not possible to
take any residential structure and
drop it into the water expecting it
to be buoyant, only a design
which actually floats has any use
and can only stably exist, as
designed, in or on the water.
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The buoyant and integrated design
of such buoyant features of
Floating on-water Residences is
intrinsic to the nature of its
operations. They are designed for
navigation and practically
designed to be used for navigation
including detachable shore
connections and temporary
moorage connections both
significantly different from
Floating Homes. Floating homes,
on the other hand, are not
designed nor used for navigation
and are not vessels. The
significant distinction of design
for permanent (Floating Home)
versus temporary location
(Floating on-water Residence)
should be taken as a significant
intrinsic part of its design when
making a determination of Water
Dependent status. The residential
use of a vessel does not make that
vessel any less water
dependent. Many vessels are
designed to have a residential use.
My own small Houseboat stands
in stark contrast to the residential
amenities of most large cruisers
and sailboats. A little or a lot
residential is simply a residential
use that is on the water not a use
that is over the water. The
contention that this vessel is not a
vessel or not water dependent
because it “looks” to residential is
a distinction that makes no
difference to its intrinsic design as
a vessel. These floating vessels,
and their use should be classified
as water dependent when legally
moored and registered as required
by law. The water dependent
status should apply even when a
locally adopted SMP would
permit the legal moorage of
Floating On-Water Residences
and live aboard vessels, but
otherwise prohibit or limit other
residential uses in the same zone
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over water or adjacent to the
shorelines.
My floating on water residence
and those of my neighbors are
vessels. They are designed as a
means of transportation over the
water. The Ecology “vessel”
definition deviates from most
definitions stating that a vessel is
“designed and used for
navigation.” The term
“navigation” is not defined and I
have separately asserted that the
Federal Vessel definition should
be used. My vessel is registered
with the State of Washington as
required by federal and state law,
floating homes are not vessels and
are not registered as vessels. Your
department recently approved the
Seattle SMP which defines a
House Barge as a vessel. It is time
to recognize that a house or
apartment built over the water is
just that an over the water and I
agree should be prohibited. A
floating on water residence should
be recognized as a on water use
and dependent on that water as
part of its intrinsic design and use.
Live aboard vessels of any type,
including Floating on water
residences, should be designated
as a water dependent use.
29 WAC 173-26241(3)(j)(iv)(A)

9c

A vessel is (of course) Water
Dependent, even though many
vessels can be moved across land,
are stored in land-based
properties, and only occasionally
enter the water. Residential use of
a Vessel is permitted. Many
activities (uses) may occur on
vessels that are NOT water
dependent including residential
uses, dining, dancing, gambling,
weddings, parties, etc. These
non-water dependent uses are
permitted on water dependent
vessels.
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As noted above, Ecology’s purpose
in opening up this section of rule was
to incorporate legislative direction
regarding existing floating homes and
existing floating on-water residences
as part of “housekeeping” to keep
Ecology rules consistent with the
SMA. Ecology believes edits to the
existing negotiated rule to clarify the
“water-dependent” status of floating
homes and floating on-water
residences should not be adopted as a
housekeeping measure.

WAC Section
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Ecology Response

A Floating Home is Water
Dependent. It is designed
specifically to be in the water and
could be structurally damaged if
removed from the water. It is
designed to be in the water and is
NOT designed to be on the land.
The same activities (uses) may
occur on Floating Homes as occur
on water dependent vessels.
A Floating On-Water Residence is
Water Dependent. They are
designed specifically to be in the
water, have MARINE utility
connections, and cannot logically
exist as a floating residence
outside of the water (you would
probably then call them tiny
homes or recreational vehicles).
The same activities (uses) may
occur on Floating On-Water
Residences as occur on water
dependent vessels or water
dependent Floating Homes.
These uses should be classified as
water dependent even where the
SMA and locally adopted SMPs
would prohibit or limit any other
residential uses in zones over or
adjacent to the shorelines.
30 WAC 173-26241(3)(j)(iv)(A)

4a, 15a

The rule continues stating that
“floating homes, are not a
preferred use and should be
prohibited.” Living on the water
has been a valued part of Seattle
since our earliest days. People
around the country recognize this
about Seattle. Locals tour our
floating residences with out-oftowners. Movies made about it
draw tourists. It is a source of
local pride and part of our
heritage. Living on the water has
expanded to include a myriad of
different ways people express
their creativity. Elegant floating
homes. Colorful house barges.
Houseboats. Yachts. Tugs.
FOWRs and so many others.
Regulators have been challenged
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The legislature has clarified that
existing floating homes and overwater residences must be considered
conforming uses and local
governments must allow reasonable
accommodation for continued
maintenance and some expansion.
However, the legislature has not
extended that use preference to new
over water residences, whether they
are floating homes or floating over
water residences. Otherwise, the
Legislature would not have chosen to
elect a certain date. This approach
honors the historic uses that are
indeed an important part of
Washington’s heritage and should be
allowed to be maintained.

WAC Section
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Comment

Ecology Response

coming up with descriptions of all
the various ways our neighbors
find to live on the water. I am
shocked that our representation
would dare to say it is not a
priority.

Note the overarching concern with
requiring local governments to
address impacts of live-aboards is not
solely about potential for pollution –
it is also about the cumulative impact
of conversion of water areas to
residential use. Concerns about that
trend was one of the origins of the
SMA in 1971, and such concerns
continue today, as evidenced by the
comment in the row below.

Let’s not blame the limited
number of live-aboards with
pollution that we know is more
attributed to storm water runoff,
onshore septic systems and
sewage treatment, urban
pollutants and the removal or
modification of trees and
vegetation.
31 WAC 173-26241(3)(j)(iv)(A)

38c

I remain vigorously opposed to
the continued encroachment of
non-water dependent uses in areas
reserved for water-dependent uses
and specifically oppose the
increasing use of residential (i.e.,
a non-water dependent) use in
areas reserved for waterdependent, recreational vessel
use. Is it possible to include ‘use’
language in the appropriate WAC
Chapters? For example,
Residential use, except on vessels
as defined elsewhere, is not a
water-dependent use and does not
confer water-dependent status on
a non-conventional, floating
structure (floating home/house
barge/floating on-water
residence).

As noted above, the legislature has
clarified that existing floating homes
and existing floating on-water
residences must be considered
conforming uses and local
governments must allow reasonable
accommodation for continued
maintenance and some
improvements. Ecology’s
amendments were intended solely as
“housekeeping” measures to
accommodate these legislative
enactments. The suggested
clarifications would extend beyond
that purpose and would require more
extensive discussions with interested
parties.

32 WAC 173-26241(3)(j)(iv)(B)
& (C)

2-6a, 8a,
9a, 1115a, 1922a, 28a,
32a

Support the code regarding the
legal and conforming status of
floating homes and floating-onwater residences.

As commenters noted, the provisions
reflect statutory amendments adopted
in 2011 and 2014.

33 WAC 173-26360(8)

35e

We support Ecology’s
amendments to WAC 173-26360(8) that confirm that oil and
gas leasing is prohibited by statute
in Washington's tidal or
submerged lands extending from
mean high tide seaward three
miles along the Washington coast
from Cape Flattery south to Cape

Thank you. Ecology agrees, the
deletion of previous text does not
weaken environmental concerns
related to oil and gas facilities. To
affirm that the regulatory change was
a confirmation of the statutory
direction, note that the rule includes a
citation to the legislative prohibition.
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Disappointment, and in Grays
Harbor, Willapa Bay, and the
Columbia river downstream from
the Longview bridge. The
deletion of previous regulatory
text should not be interpreted as
any weakening of environmental
concern about oil and gas
facilities, including pipelines, but
instead as confirmation of the
statutory prohibition already in
place.
34 WAC 173-27030(6)(a)

25a, 33a

Revisions to the definition of
Thank you. The revision is consistent
“development” to exclude
with a State Supreme Court Cowiche
dismantling or removal of
Canyon v Bosley decision.
structures with no other associated
development. That will be
particularly helpful in certain
mitigation/restoration projects.
This change will encourage cleanup of the shoreline by removing
the need for costly and timeconsuming permit review.

35 WAC 173-27030(18)

2b, 3b, 59b, 10a
11b,12b,
14b, 1922b, 32b,
40d

Numerous comments oppose the
idea of including a new definition
of "vessel" in WAC 173-27-030
part 18. If the definition of vessel
is changed, it should be changed
to the federal definition, or retain
existing definition.

Ecology has retained the existing
definition. The proposed amendment
is withdrawn from the final rule.

38b

I support the proposed revision
but don’t think it goes far enough
in providing clarity. I can already
envision someone presenting a
20-year old photograph of their
structure underway in a previous
life and claiming “selfpropulsion” status, even though
the structure hasn’t had working
propulsion for 19 years. I would

Ecology has retained the existing
definition. The proposed amendment
is withdrawn from the final rule.

36 WAC 173-27030(18)

40

The proposed change had been
intended to align Ecology’s
definition with that of the WA DNR,
but commenters observed this could
have consequences Ecology did not
anticipate. Ecology did not intend to
open up the rules to modify how
residences over-water are regulated
beyond incorporating new
legislation. The proposed change
would have unintentionally gone
beyond “housekeeping” changes for
consistency with new statutes.

As noted above, Ecology did not
intend to open up the rules to modify
how residences over-water are
regulated beyond incorporating
legislative intent related to floating
homes and floating on-water

WAC Section
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hope something could be included
supporting propulsion testing.
See my suggestion below in bold
text:

residences. Ecology did not intend
the change require local governments
to open up their SMPs to revisit the
accommodations that have been
made for live-aboards during the
comprehensive SMP update.

WAC 173-27-030 (18) “Vessel”
means a floating structure that is
designed primarily for navigation,
is normally capable of selfpropulsion and use as a means of
transportation, and meets all
applicable laws and regulations
pertaining to navigation and
safety equipment on vessels
including, but not limited to,
registration as a vessel by an
appropriate government agency.
Propulsion tests in wind and sea
conditions appropriate to the
vessel design may be required;
I also have some concerns that the
phrase ‘designed primarily for
navigation’ is somewhat open to
interpretation. How much is
‘primarily’? There are many
traditional vessels ‘designed’ for
navigation that are primarily used
for other functions, including
exclusively residential use. Other
vessels may be used time-wise
‘primarily’ as a residence, but are
also regularly used for
transportation/navigation. And
then there are other, nonconventional structures for which
the features supporting
navigability are not obvious but
are frequently put into use. I
suspect the ‘designed primarily
for navigation’ is not needed or at
least the ‘primarily’ should be
reconsidered.
37 WAC 173-27040(2)(b)

26c

[Comment cites in full WAC 17327-040(2)(b).]
Kirkland Shoreline Master
Program administrative codes in
KZC 141 provide clarification
related to bulkhead removal and
replacement with soft stabilization
measures:
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This suggestion asks for
clarifications to the WAC that
addresses normal maintenance or
repair of existing structures to ensure
that bulkhead replacements with
preferred, “soft” stabilization would
be considered exempt.

WAC Section

38 WAC 173-27040(2)(h)(ii)

#

26b

Comment

Ecology Response

[Citation to KZC 141.40.2.]
This clarification identifies that a
project in Kirkland, which
proposes to remove an existing
bulkhead and replace with soft
stabilization under KZC 83.300, is
exempt. We have processed
applications under the
clarification note in our SMP,
considering them exempt from a
SDP. However, the WAC
exemption language is unclear
that this is possible… There could
be a provision included that
clarifies the removal and
replacement with soft can only be
considered exempt when located
in a county, city, or town that has
updated its master program
consistent with the master
program guidelines in chapter
173-26 WAC as adopted in 2003,
or something similar that would
ensure the local jurisdiction has
put in place, codes that identify
how to install and what exactly
are considered soft stabilization
methods.

This section of WAC was not
proposed to be amended during this
rule update.

This section establishes that
replacement docks in fresh water
under a value of $20K may be
considered exempt from a
Substantial Development Permit.
It would be helpful to clarify what
the amendment means by
“existing” dock. A strict reading
would find that a dock must
physically be located on the
property in order to come in under
this exemption with a
replacement. However, there are
often previously existing docks
that are removed due to a number
of factors, such as deterioration,
storm event, etc. We are
suggesting to include some
clarification, whether in the form
of a timeframe or legal proof of
previous dock, that could be used
to confirm an application is
exempted by the proposed

Ecology’s purpose in revising this
WAC was to incorporate direct
statutory amendments. Revising the
WAC to incorporate additional
considerations would benefit from
broader discussion with local
partners, which cannot be
accomplished as part of this rule
update.
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We appreciate the alert to potential
conflicts between this existing rule
and amended SMPs. Ecology has not
heard of circumstances where this
WAC has impeded the use of an
exemption to replace hard bulkheads
with soft stabilization. Should
conflicts arise, Ecology could revise
this rule in the future. We are
concerned about amending this code
as “housekeeping” measure without
adequate consultation with local
governments to ensure there are no
unintended consequences of such a
change.

Note that if this issue arises in a
given jurisdiction, clarifications
about the status of existing docks
could potentially be addressed
through administrative interpretations
adopted consistent with WAC 17326-140 as an interim measure
pending potential clarifying SMP
amendments.

WAC Section

#

Comment

Ecology Response

amendment. We have seen some
replacement docks that were
replacing a dock that had been
removed months or years before
for various reasons.
39 WAC 173-27-044 33b

While the Port is supportive of
Ecology’s efforts to streamline
certain stormwater treatment
improvements at facilities subject
to the Boatyard permit, the Port
believes that same logic should
apply to port facilities. If a port
facility is subject to the Industrial
Stormwater General Permit
(ISGP) the circumstances under
which boat yards are exempt
should also apply in
terminal/industrial areas. One
facility at the Port of Tacoma is
subject to a Level 3 corrective
action. There is a project under
design to install the necessary
treatment and make the necessary
corrective actions. Applying the
boatyard exemption to this effort
would save approximately
$50,000 and four-five months off
the project schedule. That
potential streamlining effort
would improve the project’s
chances of meeting Ecology’s
Water Quality Program’s
schedule expectations and would
be four-five months with
improved stormwater treatment
for Puget Sound in this area.

While the comment raises potential
water quality benefits of expanding
the provisions of WAC 173-27-044,
these exceptions to the applicability
of the SMA are direct from statute.
Ecology does not have authority to
extend this exception beyond the
statutory limits.

40 WAC 173-27044(3)

31a

WSDOT supports rules
acknowledging legislative
enactments of 2015 – this will
help local governments be aware
of this new law.

Thank you.

41 WAC 173-27060(1)

14, 16, 17, Comments urge Ecology not to
23, 24,
adopt amendments proposed for
35f
WAC 173-27-060(1). Letters
provide analysis supporting the
following theme:
The state SMP is the individual
collection of local SMP’s and
must not be arbitrarily eliminated
from the CZM program as has
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Ecology has revised the proposed
amendments to retain the existing
WAC 173-27-060 unchanged.
Note that while the proposed change
was not intended as a substantive
change, Ecology understands the
change could reasonably be
interpreted to go beyond mere
“housekeeping.” We agree it would

WAC Section

#

Comment

Ecology Response

been the current practice of
ecology. To simply “inform” the
process if a permit or other
actions is initiated is not
appropriate and drastically
changes the intent of the
legislature and congress to include
local authorities in the approved
CZMA. This “housekeeping” is
an excessive narrowing of the law
and essentially an elimination of
local SMP policy and regulation
that is unacceptable and limits
individual and local governments’
ability to ensure that local
authorities are actually put into
practice now and in the future.

not be appropriate as part of this
rulemaking effort. Ecology works in
close partnership with every local
government developing and
administering SMPs and shares a
common interest with all commenters
in ensuring that when federal
agencies take direct actions in
Washington’s Coastal Zone or
adjacent waters those actions are
consistent with Washington’s Coastal
Zone Management Program to the
maximum extent practicable.
Ecology will continue to work with
local governments and NOAA to
further evaluate the best approach to
ensuring clarity on this topic.

42 WAC 173-27080(1)

37h

Suggest adding a definition for
“Nonconforming Structures.”
Currently, the definition for this
term is wrapped into the
regulations for nonconforming
structures, but the definition
should be separate as it is for the
other terms.

Ecology elected not to add these
definitions to the overall definition
section intentionally, because this
rule is essentially a “stand-alone”
rule that is only used where a local
government has not adopted their
own nonconforming provisions. This
section does not apply to most local
governments, as most SMPs have
included their own locally crafted
regulations for nonconforming uses
and structures.

43 WAC 173-27080(2) & (3)

25b

PSE conducts frequent repair and
maintenance to our gas and
electric infrastructure across
Western Washington, some of
which may be located within
shoreline jurisdictions.
Maintenance of aging utility
infrastructure often means
replacement with like-kind
equipment that may have slightly
different dimensions due to
changing equipment standards. It
is important for utilities be able to
perform timely repairs on critical
infrastructure that pose little to no
effect on the Shoreline
environment. PSE recommends
that the nonconforming
structures/uses section be
amended to include the following
clarification for utilities:

Establishing reasonable thresholds
for minor expansion of existing nonconforming utilities (or other
structures) without need for a
Variance is an acceptable approach
to planning for reasonable and
appropriate use of the shoreline
under the SMA. Many SMPs have
included such allowances during
their comprehensive SMP updates.
Ecology’s draft rule acknowledges
those thresholds exist in the proposed
revisions to this “default” rule. We
are concerned about adding any
specific definitive threshholds in the
“default” rule, which applies only if a
local government has not adopted
general regulations that apply to
nonconforming uses or structures.
The concern is that questions may
arise about which takes precedent –
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WAC Section

#

Comment

Ecology Response

2) Nonconforming structures
(b) Nonconforming structures
may be enlarged or expanded
provided that said enlargement
meets the applicable provisions of
the master program. In absence of
the other more specific
regulations, proposed expansion
shall not increase the extent of
nonconformity by further
encroaching upon or extending
into areas where construction
would not be allowed for new
structures, unless a shoreline
variance permit is obtained.
Maintenance or replacement of
existing utility poles or other
structures that involve an
expansion of 15% or less shall not
require a shoreline variance
permit.

the SMP that Ecology approved, or
the default rule.

(3) Nonconforming uses
(b) In the absence of other or
more specific regulations in the
master program, such uses shall
not be enlarged or expanded,
except upon approval of a
conditional use permit.
Maintenance or replacement of
existing utility poles or other
structures that involve an
expansion of 15% or less shall not
require a conditional use permit.
44 WAC 173-27-085 29b, 30b

We express our support for the
new section on moratoria.

Thank you. Note the new section is
direct from RCW 90.58.590.

45 WAC 173-27-125 31b

WSDOT appreciates and supports
this new section. Acknowledging
the recent legislative enactments
adopted in 2015 will help local
governments be aware of the new
laws.

Thank you. As noted, the provisions
of WAC 173-27-125(1) reflect a new
section added to RCW 47.01 during
the 2015 legislative session (ESSB
5994). The legislature adopted this
requirement to further streamline
regulatory processes. The bill was
part of a broader effort to improve
efficiency of WSDOT investments
(ESSB 5994, Sec 2 - 5).

46 WAC 173-27130(9)

The order is backwards; it should
say “Notify the local government

Although the comment is a
reasonable suggestion, the proposed

37i

45

WAC Section

47 Process

#

40-42

Comment

Ecology Response

and applicant of the date of filing
by written communication,
followed by telephone or
electronic means, to ensure that
the applicant has received the full
written decision.”

change is direct from RCW
90.58.140(6)(d) which was amended
in 2011 by SSB 5192. The law
requires “The department shall notify
in writing the local government and
the applicant of the date of filing by
telephone or electronic means,
followed by written communication
as necessary, to ensure that the
applicant has received the full written
decision.”

Several commenters expressed
concerns about notification of the
rule-making process, or concerns
about hearing locations.

Ecology followed requirements of
RCW 90.58.080(2) including holding
4 hearings around the state. Notice
was published in newspapers in all
39 counties for 3 consecutive weeks
prior to the hearing.
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Appendix A: Citation list
AO # [15] – [06]
•
•
•
•
•
•

Chapter 173-15 WAC- Permits for Oil or Natural Gas Exploration Activities
Conducted from State Marine Waters
Chapter 173-18 WAC – Shoreline Management Act–Streams and Rivers
Constituting Shorelines of the State
Chapter 173-20 WAC - Shoreline Management Act –Lakes Constituting
Shorelines of the State
Chapter 173-22 WAC - Adoption of Designations of Shorelands and Wetlands
Associated with Shorelines of the State
Chapter 173-26 WAC- State Master Program Approval/Amendment Procedures
and Master Program Guidelines
Chapter 173-27 WAC - Shoreline Management Permit and Enforcement Procedures

This citation list contains references for data, factual information, studies, or reports on which
the agency relied in the adoption for this rule making (RCW 34.05.370(f)).
At the end of each citation is a number in brackets identifying which of the citation categories
below the sources of information belongs. (RCW 34.05.272).

Citation Categories
1

Peer review is overseen by an independent third party.

2

Review is by staff internal to Department of Ecology.

3

Review is by persons that are external to and selected by the Department
of Ecology.

4

Documented open public review process that is not limited to invited
organizations or individuals.

5

Federal and state statutes.

6

Court and hearings board decisions.

7

Federal and state administrative rules and regulations.

8

Policy and regulatory documents adopted by local governments.

9

Data from primary research, monitoring activities, or other sources, but
that has not been incorporated as part of documents reviewed under
other processes.

10

Records of best professional judgment of Department of Ecology
employees or other individuals.

11

Sources of information that do not fit into one of the other categories
listed.
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1. Revised Code of Washington (RCW) 90.58 Shoreline Management Act of 1971. [5]
2. RCW 36.70A – Growth Management Act – planning by selected counties and cities. [5]
3. RCW 43.143- Ocean Resource Management Act [5]
4. WAC 365-196-610 Periodic review and update of comprehensive plans and development
regulations [7]
5. Cowiche Canyon Conservancy v Bosley Supreme Court decision (118 Wn.2d 801, 1992)
[6]
6. Aquatic Land Management definitions WAC 332-30-106(74) [7]
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Appendix B: Transcripts from public hearings
Audio transcript for: SMA Rulemaking hearing on 4-5-2017 at Ecology, HQ in Lacey:
I’m Laura Ballard hearing's officer for this hearing. This afternoon we are to conduct a hearing on
the proposed amendments for the following 5 Chapters:
•
•
•
•
•

Chapter 173-18 WAC – Shoreline Management Act- Streams and Rivers
Constituting Shorelines of the State
Chapter 173-20 WAC – Shoreline Management Act –Lakes Constituting
Shorelines of the State
Chapter 173-22 WAC - Adoption of Designations of Shorelands and Wetlands
Associated with Shorelines of the State
Chapter 173-26 WAC- State Master Program Approval/Amendment Procedures
and Master Program Guidelines
Chapter 173-27 WAC - Shoreline Management Permit and Enforcement Procedures

Let the record show it is 2:10 on APRIL 5TH 2017 and this hearing is being held at the Department
of Ecology Headquarters Building, located at 300 Desmond Drive SE, in Lacey WA 98503.
Legal notices of this hearing were published in the Washington State Register: Issue # 17-06-067
March 15, 2017.
In addition notices of this hearing were provided as email notices sent to approximately 2700
interested people. Notices of this hearing also published in newspapers of general circulation in all
39 Washington state counties. Ads were run statewide for three weeks during the weeks of:
March 19, 2017, March 26, 2017 and April 2, 2017
I will be calling people up to provide testimony based on the order your name appears on the signin sheet. Once everyone who has indicated that they would like to testify has had the opportunity,
I will open it up for others.
When I call your name, please step up to the front, state your name and if you haven’t given us
contact information please do so. You can also provide this after the hearing.
Speak clearly, so that we can get a good recording of your testimony. Is there anyone else who
wishes to provide testimony? Please remember to tell us your name and contact information.
Let the record show that about 4 people attended this public hearing. No one wanted to provide
oral testimony.
If you would like to send Ecology written comments, please remember they are due May 15, 2017
You can Email your comments to: (one word) smarulemaking@ecy.wa.gov Or Mail your
comments to:
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Department of Ecology
Attn: Fran Sant
PO Box 47600
Olympia, Washington 98504-7600
Or use fax at: 360-407-6902
All testimony received at this hearing (as well as at other hearings to be held in the following
locations and dates will be recorded:
•

April 6, 2017 – at the Bellevue location

•

April 11, 2017 – at the Spokane location

•

April 13, 2017 – at the Union Gap location

Along with all written comments received no later than May 15, 2017 will be part of the official
hearing record for this proposal.
Ecology will send notice about the Concise Explanatory Statement or CES publication to:
•

Everyone that provided written comments or oral testimony on this rule proposal
and submitted contact information.

•

Everyone that signed in for today’s hearing that provided an email address

•

AND other interested parties on the agencies mailing lists for this rule.

The CES will among other things, contain the agency’s response to questions and issues of
concern that were submitted during the public comment period. If you would like to receive a copy
but did not give us your contact information, please let one of the staff at this hearing know, or
contact Fran Sant at the contact information provided for submitting comments – (one word)
smarulemaking@ecy.wa.gov
The next step is to review the comments and make a determination whether to adopt the rule.
Ecology Director MAIA BELLON will consider the rule documentation and staff
recommendations and will make a decision about adopting the proposal.
Adoption is currently scheduled for early July 2017. If the proposed rule should be adopted at that
time and filed with the Code Reviser, it will go into effect 31 days later.
If we can be of further help to you, please do not hesitate to ask or you can contact Tim Gates if
you have other questions. On behalf of the Department of Ecology, thank you for coming. I
appreciate your cooperation and courtesy. Let the record show that this hearing is adjourned at
2:14pm
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Audio transcript for: SMA Rulemaking hearing on 4-6-2017 at Ecology NWRO in Bellevue:
I’m Hideo Fujita your hearing's officer for this hearing. This morning we are conducting a hearing
on rule proposals chapters:
•
•
•
•
•

Chapter 173-18 WAC – Shoreline Management Act- Streams and Rivers
Constituting Shorelines of the State
Chapter 173-20 WAC – Shoreline Management Act –Lakes Constituting
Shorelines of the State
Chapter 173-22 WAC - Adoption of Designations of Shorelands and Wetlands
Associated with Shorelines of the State
Chapter 173-26 WAC- State Master Program Approval/Amendment Procedures
and Master Program Guidelines
Chapter 173-27 WAC - Shoreline Management Permit and Enforcement Procedures

Let the record show it is 11:02 am on APRIL 6TH 2017 and this hearing is being held at the
Northwest Regional Office Building of the Washington State Department of Ecology, Bellevue
Washington.
Legal notices of this hearing were published in the Washington State Register March 15, 2017,
Washington State Register number 17-06-067
In addition notices of this hearing were emailed and sent to approximately 2700 interested people.
Notices of this hearing also published in newspapers of general circulation in all 39 Washington
state counties. Ads were run statewide for three weeks during the weeks of:
March 19, 2017, March 26, 2017 and April 2, 2017
We have two people here today to provide comments. I will call the people to the front of the room
to provide testimony. After we go through this list of two people of those who have signed in , we
will get testimony of those who may have changed their minds and would like to give a comment.
Please speak up and speak clearly and stand behind this lectern near this recorder. Ecology is using
these digital recorders to capture your testimony.
We will begin with John Chaney to be followed by Ann Aagaard
John Chaney:
Actually, if you don’t mind I would rather sit that stand, unless you are going to force me to stand
and I would rather not sit behind the podium.
As is turns out after the question and answer period I have five things to talk about.
My name is John Chaney, I am board member of the Lake Union Live Aboard Association
We participated extensively in the Seattle Shoreline Master Program process and have since
followed the issue. The first thing is…un I guess I am hopeful you can eventually let us know is
whether or not we are on the state interest list regarding the issues of living on the water.
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We don’t seem to have gotten very much notice about the things you Department has done since
the adoption of the SMP related to those issue. I think it is pretty egregious.
The second thing following Ann’s comment is that I think at some point there needs to be a formal
election process if you are going to provide the local governments with two options, follow the full
process, follow the optional combined process, they need to elect that and let the citizens know
which process they are going to follow.
If I was you I would attach that as a condition to their application or acceptance of money in
support of their work. But that is just my suggestion. I guess the third thing is that is at what point
will Ecology be identifying things that itself has identified as issues since the adopt on the local
SMP so that we don’t end up finding out that you as a state agency with lots of interest in these
things and lots of participation with our local governments and um what you think are the issues
are that ought to be dealt with by the local governments periodic review. So I guess at some point I
would like see that on your chart. When Ecology will do that sharing with local governments and
local citizens within the affected area.
The fourth thing is that I am a trained land use planner so I appreciate your proposal to combine
the public hearing process um I think you need to approach that carefully and make sure it is done
in a way does not preclude one of the first and primary issues of the SMA which is public
participation. That was the only reason you have the SMA, I and perhaps others in this room voted
for the it and that is how it got there, but it clearly requires that you have good public participation
and there are times where I believe that process has fallen short. So as you are adopting these new
rules I think that you should carefully look and make sure that the public’s ability to participate in
an informed way is preserved thought-out the processes.
We found in the adoption of the full SMA for the city of Seattle that, that process fell short and we
felt particularly aggrieved by the process. Because after all the public hearing had occurred, after
Ecology had essentially given its draft review um…. it engaged in a process with city staff that
identified and brought a number of issues to the table. As I recall some 120-130 issues were
considered in the final Ecology review, some of which resulted in required changes to the Seattle
SMP. That was a nonpublic process and it was one that did not allow for a public hearing input or
other types of comments.
We tried to follow it as closely as we could but I saw that as a staff driven process and the outcome
of that was that we ended up with required changes to the SSMP that city either chose or the
elected official chose to adopt or not, and if you didn’t you start the entire process over.
So it was, so it was…At the very least I think a coercive activity that was in our view abused in the
process by the staff interactions,
I don’t want to see that happen in the periodic review process and I don’t want to see it made even
worse if the combined review process is not allow for a fully transparent interaction between the
local agencies, the states and the public. That is the greatest fault that we saw so we have a long
list of things that should be dealt with in the periodic review because of how the process ended.
The fifth item has to do with the catch all sort of dustbin housekeeping portion of that. Well I
really appreciate housekeeping I wish I had more time for that in my home and in my life. And it
clears that somethings, the legislature adopted new definitions you need to deal with those and that
is a housekeeping thing.
However as perhaps the major stakeholder group dealing with living on the water we do not
believe that altering the definition of “vessel” is at all reasonable. If you feel a new definition is
needed I can point to the one single source you should use which is the federal vessel definition. If
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you are unwilling to adopt that and there are twenty different definitions of vessels in the revised
code of Washington adopted by different agencies for different purposes apparently but all adopted
though the legislative process or a few of them through the WAC process.
So your adoption of a vessel definition to somehow bring it into conformance with DNR is our
view is bogus. There is no..that is a illegitimate reason for dealing with this. If you wish to deal
with the vessel definition we offer our availability just as we did in the stakeholder group dealing
with living on the water prior to the completion of the Seattle Shoreline Master program. That and
we believe that is the only place, the only place where that is a legitimate process is if we go to the
legislature. This needs to be a change to the SMA not something that gets scooted in as
housekeeping part of the rules changes. So we are adamant, adamantly opposed to a, inclusion of a
change in the vessel definition as a part of the housekeeping portion of this rule. Thank you
Our second individual giving public comment is Ann Aagaard. Ann would you like to sit or stand?
I would like to sit also.
My name is Ann Aagaard, I am representing the League of Women Voters of Washington. I am
the shorelines, wetland and interim land use chair.
First I would echo the first speaker’s comment regarding the notification of this I was the league
representative on the negation team and have been involved with every one of the groups that had
looked at the shoreline guidelines until the negotiation team was pulled together and I have been
actively involved in shoreline issues for all of these some 30 some, close to 40 years.
Ant the way I found about this hearing was that our son happens to take the Methow Valley News
and there a notice in the Methow Valley News and I just happened to seen it but certainly not
notice was given to anyway shape or form to those 2700 people that were notified. So I curious as
to how you selected them and whom it went to.
So but I am here, and I thank you for having it in this convenient location. The first question I
have, or the first comment I have is to the discretion given to local government as to whether to
update their periodic updates and this is in page 16 of your WAC 173-26-090(b) (3) and it says
“during the periodic review discretion is given to local governments as to what is analyzed as
what is reflecting changed circumstances and whether the changed circumstances warrant
amendments and it is not necessary to update a comprehensive inventory and characterization to
make that determination.”
So I totally understand why you don’t want to update the comprehensive inventory and
characterization. That was an enormous amount of work. Any I have found it to be very valuable
information. We recently used this information in some of our GMA public hearings and it was
very valuable and I realty fully support that. But I do not support this local government
determination as to whether there are changed circumstances.
Giving all this discretion to local government seems to make the term no net loss basically mute.
And that no net loss was basically a key concept in the guideline negotiations that was the key
document. And, you find that on Page 26 of the guidelines where is says that the guidelines are
designed ensure at a minimum that not net loss of ecological functions necessary to sustain
shoreline natural resources and to plan restoration of ecological functions when they have been
impaired.
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So when you give total discretion to local governments after 8 years or in many cases over 8
years to say if there have been any changed circumstances. I find that this is really not adequate
to protect this key concept of “no net loss”. There needs to be some kind of stronger language
included here that will enable Ecology to step if it’s clear…you look the inventories that were
done, you look at the cumulative impacts studies that were done and it is clear that a whole
section of shoreline has been built on. It is clear that there has been a loss of ecological function.
And you say it’s up to you local governments to decide if somethings happened.
That just seems to me to be setting back from your responsibility. I would encourage you to look
at that section and make this key concept of No net loss stronger. I know the language is still in
there but to me what you have proposed in this section of the WAC gives Ecology no room to do
anything because you have turned it entirely over to local governments.
So um...My second comment has to do with sea level rise. Several, I am fortunately married to
an Oceanographer of some national standing so we had a good discussion this morning on this
subject.
This is his comment. Sea level rise is well studied it is predictable with error margins estimated.
Any piece of Washington coastline can be predicted for the next 10 years. It is realistic to make
predictions for sea level rise over any piece of coastline in Washington for the next 10 years.
You will know what sea levels will do in Willipa Bay, Anacortes, the Columbia River estuary,
Grays Harbor, Seattle, Ocean Shores, Bellingham and Everett among others. Regarding storm
surges on top of sea levels you cannot predict when they will occur but we know what the surges
are like. They can be super imposed on long term sea level. There is no questions regarding the
warming of the ocean, the melting of sea, snow and ice around the globe and the settling and rise
of land is known.
There has been enormous progress in quantifying and understanding this issue. We live in the
center of expertise. From federal agencies such as NOAA, the University of Washington and to
top it off Paul Johnson who teaches a class on climate change at the University of Washington
had an editorial in the Seattle times where he said it is very important to consider what impact
these challenges, these changes will have on us and our children. He is talking about climate
change is particular but he specifically lists sea level as one of these issue and he goes onto to
say rising the levels from melting Greenland and Iceland ice sheets will continue to accelerate
and currently produce coastal flooding during storm surges. And then at the end he says one of
his exercises for homework to his students was to use polar ice sheet melting rates to predict
when a well know golf course in coastal Florida will be flooded for most of the year. The correct
homework year so was the year 2050. Depressingly soon for Atlantic coastal communities to
adapt but perhaps far to in the future to capture the attention of the present administration. And
then finds to say climate change in not in the future it is here and now. So I would like to
encourage you to put more than a tiny little statement about how local governments who would
be impacted by the sea level rise that they might look at this.
Um, I am delighted to hear that they are looking at this in their comprehensive plan changes. But
if this is true then they should be looking in their SMA as well. So please consider
strengthening the statement in the regulations
Thank you Ann,
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Is there anyone else wishing to give a public comment? Let the record show that no one else
wishes to give a public comment from those who are present.
Submitting written comments. If you would like to send Ecology written comments, please
remember they are due May 15, 2017 deadline.
You can Email your comments to: (one word) smarulemaking@ecy.wa.gov and I have written this
email address up here is you need those.
Or Mail your comments to:
Department of Ecology
care of Fran Sant
PO Box 47600
Olympia, Washington 98504-7600
Or fax 360-407-6902
All testimony received at this hearing (as well as at other hearings to be held yesterday in Lacey
and those to take place in Eastern Washington April 11, 2017 – at Spokane and April 13, 2017 – at
Union Gap
Along with all written comments received no later than Monday, May 15, 2017 will be part of the
official hearing record for this proposal.
Ecology will send a notice about the Concise Explanatory Statement the CES publication to three
groups, the first one:
•

Everyone that provided written comments or oral testimony on this rule proposal
and submitted contact information.

•

2: Everyone that signed in for today’s hearing that provided an email address

•

AND 3: Other interested parties on the agencies mailing lists for this rule.

Everyone here attending today I have your contact information. Ecology will send a notice about
the Concise Explanatory Statement or CES. The next step is to review the comments and make a
determination whether to adopt the rule.
After the public comment period close Ecology will review and make a determination whether to
adopt the rule. Ecology Director MAIA BELLON will consider the rule documentation and staff
recommendations and she will make a decision about adopting the proposal.
Adoption is currently scheduled for early July 2017. If the proposed rule should be adopted at that
time and filed with the Code Reviser, it will go into effect 31 days later.
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If we can be of further assistance to you, please do not hesitate to ask or you can contact Tim Gates
if you have other questions.
On behalf of the Washington State Department of Ecology, thank you for attending this public
hearing. Ecology appreciates your cooperation and courtesy. Let the record show that this hearing
is adjourned Thursday morning, April 26 um no it is Thursday morning April 6th, 2017 at 11:25 am
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Audio transcript for: SMA Rulemaking hearing on 4-11-2017 in Spokane, WA
I’m Cynthia Wall hearing's officer for this hearing. This afternoon we are to conduct a hearing on
the proposed amendments for the Shorelines Management Act Rulemaking.
Let the record show it is 2:14 on APRIL 11 2017 and this hearing is being held at the Spokane
Public Library Shadle Branch in Spokane in Washington
Legal notices of this hearing were published in the Washington State Register on March 15, 2017,
Washington State Register # 17-06-067
In addition notices of this hearing were provided as email notices sent to approximately 2700
interested people. Notices of this hearing also published in newspapers of general circulation in all
39 Washington state counties. Ads were run statewide for three weeks during the weeks of:
March 19, 2017, March 26, 2017 and April 2,, 2017
Does anyone want to provide testimony? Let the record show that about 4 people attended this
public hearing. No one wanted to provide oral testimony.
If you would like to send Ecology written comments, they are due May 15, 2017
All testimony received at this hearing (as well as at other hearings to be held in Lacey and
Bellevue along with the hearing held tomorrow in Union Gap.
Along with all written comments received no later than May 15, 2017 will be part of the official
hearing record for this proposal.
Ecology will send notice about the Concise Explanatory Statement or CES publication to:
•

Everyone that provided written comments or oral testimony on this rule proposal
and submitted contact information.

•

Everyone that signed in for today’s hearing that provided an email address

•

AND other interested parties on the agencies mailing lists for this rule.

The CES will among other things, contain the agency’s response to questions and issues of
concern that were submitted during the public comment period. If you would like to receive a copy
but did not give us your contact information, please let one of the staff at this hearing know, or
contact Fran Sant at the contact information provided for submitting comments.
The next step is to review the comments and make a determination whether to adopt the rule.
Ecology Director MAIA BELLON will consider the rule documentation and staff
recommendations and will make a decision about adopting the proposal.
Adoption is currently scheduled for early July 2017. If the proposed rule should be adopted at that
time and filed with the Code Reviser, it will go into effect 31 days later.
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If we can be of further help to you, please ask us or you can contact Tim Gates if you have other
questions. On behalf of the Department of Ecology, thank you for coming. Let the record show
that this hearing is adjourned at 2:17pm
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Audio transcript for: SMA Rulemaking hearing on 4-13-2017 at Ecology CRO Offices in
Union Gap:
I’m Zach Meyer hearing's officer for this hearing. This morning we are to conduct a hearing on
the proposed amendments for:
•
•
•
•
•

Chapter 173-18 WAC – Shoreline Management Act- Streams and Rivers
Constituting Shorelines of the State
Chapter 173-20 WAC – Shoreline Management Act –Lakes Constituting
Shorelines of the State
Chapter 173-22 WAC - Adoption of Designations of Shorelands and Wetlands
Associated with Shorelines of the State
Chapter 173-26 WAC- State Master Program Approval/Amendment Procedures
and Master Program Guidelines
Chapter 173-27 WAC - Shoreline Management Permit and Enforcement Procedures

Let the record show it is 10:51 on APRIL 13th, 2017 and this hearing is being held at the
Department of Ecology Central Regional Office, located at 1250 West Alder Street, Union Gap,
WA 98903. Legal notices of this hearing were published in the Washington State Register March
15, 2017, Washington State Register # 17-06-067
In addition notices of this hearing were provided as email notices sent to approximately 2700
interested people. Notices of this hearing also published in newspapers of general circulation in all
39 Washington state counties. Ads were run statewide for three weeks during the weeks of:
March 19, 2017, March 26, 2017 and April 2, 2017
Today no one has signed up to provide testimony. So is there anyone who wishes to provide
testimony? Alright let the record show that about 1 person attended this public hearing. No one
wanted to provide oral testimony.
If you would like to send Ecology written comments, please remember they are due May 15, 2017
You can Email your comments to: (one word) smarulemaking@ecy.wa.gov or Mail your
comments to:
Department of Ecology
Attn: Fran Sant
PO Box 47600
Olympia, Washington 98504-7600
Or use could fax them to: 360-407-6902
All testimony received at this hearing (as well as at other hearings which were held in Lacey,
Bellevue and Spokane.
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Along with all written comments received no later than May 15, 2017 will be part of the official
hearing record for this proposal.
Ecology will send notice about the Concise Explanatory Statement or CES publication to:
•

Everyone that provided written comments or oral testimony on this rule proposal
and submitted contact information.

•

Everyone that signed in for today’s hearing that provided an email address

•

AND other interested parties on the agencies mailing lists for this rule.

The CES will among other things, contain the agency’s response to questions and issues of
concern that were submitted during the public comment period. If you would like to receive a copy
but did not give us your contact information, please let one of the staff at this hearing know, or
contact Fran Sant at the contact information provided for submitting comments.
The next step is to review the comments and make a determination whether to adopt the rule.
Ecology Director MAIA BELLON will consider the rule documentation and staff
recommendations and will make a decision about adopting the proposal.
Adoption is currently scheduled for early July 2017. If the proposed rule should be adopted at that
time and filed with the Code Reviser, it will go into effect 31 days later.
If we can be of further help to you, please don’t hesitate to ask or you can contact Tim Gates if you
have other questions. On behalf of the Department of Ecology, thank you for coming. I appreciate
your cooperation and courtesy. Let the record show that this hearing is adjourned at 10:55 am
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Appendix C: Copies of all written comments received
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