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Contact Information
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Introduction

The purpose of a Concise Explanatory Statement is to:

e Meet the Administrative Procedure Act (APA) requirements for agencies to prepare a
Concise Explanatory Statement (RCW 34.05.325).

e Provide reasons for adopting the rule.
e Describe any differences between the proposed rule and the adopted rule.

e Provide Ecology’s response to public comments.

This Concise Explanatory Statement provides information on The Washington State Department
of Ecology’s (Ecology) rule adoption for:

Title: Allowance Price Containment Reserve Rule
WAC Chapter(s): Chapter 173-446 WAC
Adopted date:

February 21, 2024

Effective date: March 23, 2024

To see more information related to this rulemaking or other Ecology rulemakings please visit our
website: https://ecology.wa.gov/About-us/How-we-operate/Laws-rules-rulemaking.
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Reasons for Adopting the Rule

Ecology is making two clarifications to the rules governing the cap-and-invest program under
RCW 70A.65 (Chapter 173-446 WAC). These rule clarifications concern the operation of the
Allowance Price Containment Reserve (APCR). Ecology will make two rule changes to clarify:

1.That the existing holding limits specified in WAC 173-446-150(2)(a), that apply to
allowances with a “vintage,” also apply to the “vintage less” allowances that are acquired
through APCR auctions. "Vintage year" means the annual allowance allocation budget
year to which an individual Washington greenhouse gas (GHG) allowance is assigned.
Holding limits ensure that one entity can hold only a certain number of allowances in its
account at a time.

2.That any allowances purchased in an APCR auction must be deposited directly into the
entity’s compliance account. This change to WAC 173-446-370 prevents APCR
allowances from being sold or traded on the secondary market, thereby ensuring that the
allowances will be used to meet compliance obligations and not for trading purposes.

The cap-and-invest program under RCW 70A.65 establishes an emissions trading market in
GHG compliance instruments intended to help meet the state’s emission limits specified in RCW
70A.45.020. The program relies on a well-functioning market to discover the appropriate price
for allowances, thereby efficiently allocating GHG emission reductions while minimizing overall
costs to the economy and consumers. In order to ensure the program works as designed, Ecology
is required to adopt measures to maintain the integrity of the market and prevent market
manipulation. This rulemaking clarifies that APCR allowances are subject to holding limits and
can only be used for compliance. These changes limit the number of APCR allowances an entity
may hold at any given time and ensure that APCR allowances cannot be traded after purchase.
Without this rulemaking, the cap-and-invest rules lack clarity on the nature of APCR allowances.
Some entities might think that one entity would be able to hold an unlimited number of APCR
allowances, and would be able to trade those allowances, giving that entity sufficient market
power to unfairly manipulate the market while undermining the purpose of the APCR, which is
to assist in containing compliance costs for covered and opt-in entities. This rulemaking is
therefore necessary to ensure market integrity and achieve GHG emissions reductions in an
economically efficient manner. Without this rulemaking, the market could be distorted, allowing
an inefficient distribution of allowances, which could be sold at distorted prices. This market
distortion could affect not only program participants but consumers more generally.
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Differences Between the Proposed Rule and Adopted
Rule

RCW 34.05.325(6)(a)(ii) requires Ecology to describe the differences between the text of the
proposed rule as published in the Washington State Register and the text of the rule as adopted,
other than editing changes, stating the reasons for the differences.

There are no differences between the proposed rule filed on September 7, 2023 and the adopted
rule filed on February 21, 2024.
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List of Commenters and Response to Comments

Ecology received comments from one commenter, the Western States Petroleum Association
(WSPA).

Comment:
WSPA commented that the proposed changes to the rule are sensible and helpful clarifications.
Ecology Response:

Thank you for your comment.

Comment:

WSPA also noted that the following issues, which WSPA acknowledges are not part of this
rulemaking, should be part of a rulemaking process:

(1) clarification around limited exemptions for holding limits, especially for 2023
allowances;

(2) the method for determining how many allowances will be available for each APCR
auction.

Ecology Response:

Thank you for your comment. As you note, these suggestions are outside the scope of this
current rulemaking. This rulemaking is solely to make permanent the provisions of the
emergency rulemaking ensuring that APCR allowances are subject to holding limits, and that
they are deposited directly into an entity’s compliance account. We will consider these
suggestions as we move forward with future rulemakings concerning WAC 173-446.
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