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Executive Summary

This action is a rulemaking that updates references in Chapter 173-400 WAC to a new
publication date for a technical manual used in source testing and certification. This rulemaking
also removes the section in Chapter 173-401 WAC that provides emergency affirmative defense
provisions to regulated sources of air pollution.

This rulemaking is administrative and applies statewide. The rule amendments do not make
policy changes or changes to requirements or practices in Washington that are not already in
effect.

e Chapter 173-400 WAC (General Regulations for Air Pollution Sources). This rulemaking
updates references in the rule to a new publication date for Ecology’s Source Test
Manual — Procedures for Compliance Testing. Ecology staff removed outdated and
unused testing methods and updated the existing methods to reflect current testing
practices.

e Chapter 173-401 WAC (Operating Permit Regulation). This rulemaking removes the
section containing emergency affirmative defense provisions. The provisions had
allowed sources of air pollution to avoid liability for an exceedance of a federal standard
if it was caused by a qualifying “emergency.” EPA removed these provisions from federal
operating permit regulations in July 2023 and directed state permitting authorities to
remove the same provisions from their rules. These provisions were no longer available
in Washington once they were removed from the federal regulations in 2023.

Ecology did not identify any environmental harms from this action. Because this rulemaking is
administrative and applies statewide, Ecology approached this Environmental Justice
Assessment with the objective of increasing awareness about Ecology’s air quality work and
encouraging public participation in the rulemaking process.

Ecology identified administrative benefits from this action. The benefits are regulatory clarity
and consistency. The general air quality rule will refer the reader to current industry testing
practices and the operating permit rule will align with federal operating permit rules relating to
affirmative defense.

Ecology provided opportunities for public comment and Tribal consultation. We also provided
translated notices about the rulemaking in Spanish, Korean, Vietnamese, Chinese, Russian, and
Ukrainian. Because this rulemaking is administrative and applies statewide, our approach to
community engagement focused on increasing awareness about air quality protection and
encouraging public participation in the rulemaking process.

e Ecology invited Tribal consultation with 30 federally recognized Tribal governments. We
sent a letter to the Tribal Chairs and Natural Resource Directors of all federally
recognized Tribes in Washington to notify them of the rulemaking and offer
consultation. We sent these letters for the rulemaking announcement in January 2024

Publication 25-02-007 Rulemaking for Chapters 400 & 401 WAC — EJ Assessment
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and when we proposed the rules in September 2024. We did not receive any requests
for consultation. We will offer consultation for the rule adoption in February 2025.

Ecology invited public input during two online public workshops in April and May 2024
and during an informal public comment period during that same timeframe. We
received comments from two members of the public.

Ecology invited public comment during the formal comment period held September 18, 2024,
through October 31, 2024, and during an online public hearing on October 22, 2024. We did not
receive any public comments during the formal comment period or at the public hearing.

Publication 25-02-007 Rulemaking for Chapters 400 & 401 WAC — EJ Assessment
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Environmental Justice Assessment

Purpose of the Environmental Justice Assessment

The Environmental Justice (EJ) Assessment process helps assess the environmental justice
impacts of Significant Agency Actions (SAAs). The assessment informs and supports
consideration of overburdened communities and vulnerable populations when making
decisions. This information assists with the equitable distribution of environmental benefits,
the reduction of environmental harms, and the identification and reduction of health
disparities.

The EJ assessment process aligns with Washington’s Environmental Justice law called the
Healthy Environment for All (HEAL) Act (RCW 70A.023), as well as federal commitments in the
Performance Partnership Agreement? with the EPA. The assessment process draws on best
practices established in Technical Guidance for Assessing Environmental Justice in Regulatory
Analysis2 and Promising Practices for EJ Methodologies in NEPA Reviews®.

Environmental justice assessments are to be completed for the following actions:

e The development and adoption of significant legislative rules as defined in RCW.05.3287

e The development and adoption of any new grant or loan program that a covered agency
is explicitly authorized or required by statute to carry out

e A capital project, grant, or loan award of at least $12,000,000 or a transportation
project, grant, or loan of at least $15,000,000

e The submission of agency request legislation to the office of the governor or the office
of financial management for approval

e (Covered actions are expected to expand in 2025)

This assessment is not required to be a comprehensive or an exhaustive examination of all
potential impacts of a significant agency action and does not require novel quantitative or
economic analysis of the proposed significant agency action.

The time and resource investment, and depth of assessment, will be influenced by the
reasonable applicability of the questions to the agency action.

Ecology plans to update this document and incorporate what we learn through practice,
community engagement, Tribal consultation, and any guidance we may receive from the
Environmental Justice Council.

This Environmental Justice Assessment is adapted for publication and does not include internal
agency process instructions.

3 https://app.leg.wa.gov/RCW/default.aspx?cite=70A.02&full=true

4 https://ecology.wa.gov/About-us/Accountability-transparency/Government-coordination/Partnering-with-the-EPA
5 https://www.epa.gov/environmentaljustice/technical-guidance-assessing-environmental-justice-regulatory-analysis
6 https://www.epa.gov/sites/default/files/2016-08/documents/nepa_promising_practices_document_2016.pdf

7 http://app.leg.wa.gov/RCW/default.aspx?cite=34.05.328
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Section 1: Background

The information in this section is provided for the Office of Financial Management’s dashboard?®
which includes all covered agency’s Environmental Justice Assessment notices.

Background Information

1. Descriptive title of project/action:

Rulemaking on two air quality rules:
e General Regulations for Air Pollution Sources, Chapter 173-400 WAC
e Operating Permit Regulation, Chapter 173-401 WAC

2. Date EJ Assessment initiated:
January 18, 2024

3. Ecology Program/Office:
Air Quality Program

4. Point of contact for EJ Assessment:
Linda Kildahl, linda.kildahl@ecy.wa.gov

5. Significant Agency Action type, select one or more:
Rulemaking
1 New grant or loan program
[0 New capital project, grant, or loan of $12 million or more
] Request legislation
[ Other, explain:

6. Write a short summary of the action.

This action is a rulemaking that updates references in Chapter 173-400 WAC to incorporate an
updated version of a technical manual used in source testing and certification. This rulemaking
also removes the section in Chapter 173-401 WAC that provides emergency affirmative defense
provisions to regulated sources of air pollution, as directed by EPA.

8 https://ofm.wa.gov/budget/budget-related-information/agency-activities/environmental-justice-assessment-
notices
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This rulemaking is administrative and applies statewide. The rule amendments do not make
policy changes or changes to requirements or practices in Washington that are not already in
effect.

e Chapter 173-400 WAC (General Regulations for Air Pollution Sources). This chapter
establishes standards to control and prevent pollution from air contaminant sources.
This rulemaking updates references in the rule to a new publication date for Ecology’s
Source Test Manual — Procedures for Compliance Testing. Ecology staff removed
outdated and unused testing methods and updated the existing methods to reflect
current testing practices.

e Chapter 173-401 WAC (Operating Permit Regulation). This chapter establishes
Washington’s air operating permit program under Title V of the federal clean Air Act.
This rulemaking removes the section containing emergency affirmative defense
provisions. The provisions had allowed sources of air pollution to avoid liability for an
exceedance of an emissions standard if it was caused by a qualifying “emergency.” EPA
removed these provisions from federal operating permit regulations in July 2023 and
directed state permitting authorities to remove the same provisions from their rules.
These provisions were no longer available in Washington once they were removed from
the federal regulations in 2023.

The rulemaking also makes minor administrative updates that includes updating references to
two citations of the Revised Code of Washington that were recodified in 2020.

Ecology identified administrative benefits from this action. These benefits included regulatory
clarity and consistency. The general air quality rule will refer the reader to current industry
testing practices and the operating permit rule will align with federal operating permit rules
related to affirmative defense.

For this rulemaking, Ecology provided opportunities for public comment and Tribal
consultation. We also provided translated notices about the rulemaking in Spanish, Korean,
Vietnamese, and Chinese. Because this rulemaking is administrative and applies statewide, our
approach to community engagement in overburdened communities focused on increasing
awareness about air quality protection in general and encouraging public participation in the
rulemaking process. In August 2024, our environmental justice and communication staff
participated in a community street fair event in Tacoma, Washington to share information
about work the Air Quality Program is doing under the Climate Commitment Act, including
increasing the number of air sensors (SenWA) in overburdened communities.

7. Identify the method(s) for the public to comment on this proposed action for this
assessment.

Publication 25-02-007 Rulemaking for Chapters 400 & 401 WAC — EJ Assessment
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Ecology held online public meetings in April and May to share information with the public and
obtain input on the draft changes to the Source Test Manual — Procedures for Compliance
Testing. We held an informal public comment period from April 18 to May 31, 2024, and invited
the public to comment on the rule and Source Test Manual updates. The Source Test Manual
offers methods for testing and certification of air pollution sources. It is a technical manual used
by air pollution sources and local clean air agencies.

Ecology also invited the public to submit comments during a formal comment period held from
September 18, 2024, to October 31, 2024, and during the public hearing held on October 22,
2024.

8. Create/provide an Ecology webpage with information about this proposed action.
Provide link here:

Rulemaking webpage for Chapters 173-400 and 173-401 WAC

Publication 25-02-007 Rulemaking for Chapters 400 & 401 WAC — EJ Assessment
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Section 2: Notification that an Environmental Justice
Assessment has been Initiated

This section instructs Ecology staff to notify the Office of Financial Management about the
initiation of the action.
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Section 3: Identify Affected Tribes

This section summarizes preliminary planning for Tribal Consultation. Ecology must offer
consultation with Tribes on significant agency actions that affect federally recognized Tribes’
rights and interest in their tribal lands.

Preparing for Tribal Consultation

1. Isthe proposed action likely to have any local or regional impacts to federally reserved
Tribal rights and resources, including but not limited to, those protected by treaty,
executive order, or federal law? Choose one of the following:

[l Yes
No

O Unsure

2. List any federally recognized Tribes that are expected to be affected by the proposed action.
If it is determined during consultation that Tribes do not wish to be included, then do not
include them.

Ecology did not identify any Tribes expected to be affected by this rulemaking. This rulemaking
is administrative and applies statewide. The rule amendments do not make policy changes or
changes to requirements or practices in Washington that are not already in effect.

3. Ifitis determined at any other point in the process of the assessment that Tribes have self-
identified as being potentially impacted by the action, then include them in the assessment
and offer consultation.

4. Describe plans to offer consultation to identified Tribes.

Ecology did not identify any Tribes expected to be affected by this rulemaking. Ecology will offer
consultation on this rulemaking to all federally recognized Tribes in Washington when the rule
is adopted in February 2025.

Publication 25-02-007 Rulemaking for Chapters 400 & 401 WAC — EJ Assessment
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Section 4: Offer Consultation:

This section directs Ecology staff to offer consultation with Tribes on significant agency actions
that affect federally recognized Tribes’ rights and interest in their tribal lands.
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Section 5: Summary of Tribal Consultation &
Engagement

Tribal consultation is intended to inform the answers to all questions in this section.

Summary of Tribal Consultation

1. Describe potential impacts (including harms and benefits) to federally recognized Tribal
rights and interests in their tribal lands.
e Do not share sensitive data or location information attributable to individual sites.
e Do not share any information that Tribes have requested that you not share.

This rulemaking is administrative and applies statewide. It does not change any requirements for
Tribes, nor would it result in any environmental impacts or changes to the health of Tribal
natural resources.
Ecology sent a letter to the Tribal Chairs and Natural Resource Directors of all federally
recognized Tribes in Washington to notify them of the rulemaking and offer consultation. We
sent these letters for in January 2024 for the rulemaking announcement in September 2024 for
the rule proposal. We did not receive any requests for consultation.

2. Describe potential impacts related to Tribal rights and interests that are not in Tribal lands?

Ecology did not identify any impacts to Tribal rights and interests.

3. Summarize recommendations from Tribes to:
a. Mitigate or eliminate potential harms from the action

Ecology did not receive any recommendations from Tribes or requests for formal consultation.
b. Equitably distribute benefits from the action
Ecology did not receive any recommendations from Tribes or requests for formal consultation.

4. Describe how consultation, engagement, and analyses of impacts to Tribes has informed the
development of the action. If it has not, explain why.

Ecology did not receive any recommendations from Tribes or requests for formal consultation.

5. Describe any plans to continue consultation or engagement with Tribes related to this
action.

Ecology plans to offer consultation to Tribes in February 2025 when the rule is adopted.
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Section 6: Identification of Overburdened
Communities & Vulnerable Populations

This section identifies overburdened communities and vulnerable populations, as identified in
the definitions of RCW 70A.02, who will be affected by the action.

|ldentify Overburdened Communities and Vulnerable Populations
1. Identify the geographic area(s) anticipated to be affected by the action.

This administrative change is a statewide rulemaking action that is not expected to create
environmental or public health impacts to any specific areas or populations. The amendments
do not make policy changes or changes to requirements or practices in Washington that are not
already in effect.

2. When applicable, using the Washington State Department of Health’s Environmental Health
Disparities Map (EHD Map), identify the EHD Map rankings for all census tracts likely to be
impacted by the action.

Ecology did not identify specific areas or populations likely to be impacted by this action. This
rulemaking is administrative and applies statewide. It does not make policy changes or changes
to requirements or practices in Washington that are not already in effect.

3. From the rankings identified in question 2, are there any census tracts ranked 9 and 10?

No. This rulemaking does not have impacts other than administrative clarity and consistency
with federal rules.

4. Please describe additional cumulative health considerations relevant to this action.

Ecology did not identify any additional cumulative health considerations relevant to this action.
This rulemaking does not make policy changes or changes to requirements or practices in
Washington that are not already in effect.

5. When applicable, using the EPA’s Environmental Justice Screening and Mapping Tool
(EJScreen), identify areas likely to be impacted by the action that are at or above the 80t
percentile® (in state) for the “People of color” and “Low income” socioeconomic indicators.

% The EPA identified the 80th percentile as an initial starting point and potential indicator of environmental justice
considerations. https://www.epa.gov/ejscreen/frequent-questions-about-ejscreen
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Ecology did not identify specific areas or populations likely to be impacted by action. This
rulemaking does not make policy changes or changes to requirements or practices in
Washington that are not already in effect.

6. Identify other EJScreen “Socioeconomic” and “Health Disparities" indicators at or above 80t
percentile (in state) that are most relevant to this action.

Ecology did not identify specific areas or populations likely to be impacted by this action. This
rulemaking does not make policy changes or changes to requirements or practices in
Washington that are not already in effect.

7. Using EJScreen, identify additional anticipated impacts from climate change in the impacted
area, if relevant.

Ecology did not identify specific areas or populations likely to be impacted by this action. This
rulemaking does not make policy changes or changes to requirements or practices in
Washington that are not already in effect.

8. Using the federal Climate and Economic Justice Screening Tool (CEJST)1Y, identify if the
potentially affected area is considered disadvantaged for climate risks for additional
indicators (as relevant).

Ecology did not identify any impacts to overburdened communities or vulnerable populations
resulting from this action. This rulemaking does not make policy changes or changes to
requirements or practices in Washington that are not already in effect.

9. Identify additional overburdened communities and vulnerable populations that are likely to
be affected by the action.

Ecology did not identify any impacts to overburdened communities or vulnerable populations
resulting from this action. This rulemaking does not make policy changes or changes to
requirements or practices in Washington that are not already in effect.

10. Through community engagement, were additional overburdened communities and
vulnerable populations identified who are likely to be affected by the action? Describe
additional communities or populations identified, and the reasons they would be
considered overburdened and vulnerable.

Ecology did not identify any impacts to overburdened communities or vulnerable populations,
or other communities or populations, resulting from this action. This rulemaking does not make

10 This is a national tool and may provide relevant information and understanding of the climate related context of
the action. Learn more about the methodology for identifying if a community is disadvantaged for climate risks
here: Methodology & data - Climate & Economic Justice Screening Tool (geoplatform.gov)
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policy changes or changes to requirements or practices in Washington that are not already in
effect.

11. Through Tribal Consultation, were additional overburdened communities and vulnerable
populations identified who are likely to be affected by the action? Describe additional
communities or populations identified, and the reasons they would be considered
overburdened and vulnerable.

Ecology did not identify any impacts to overburdened communities or vulnerable populations,
or other communities or populations, resulting from this action. This rulemaking does not make
policy changes or changes to requirements or practices in Washington that are not already in
effect.
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Section 7: Summary of Community Engagement

This section summarizes community engagement activities. Community Engagement should be
tailored to specifically reach overburdened communities and vulnerable populations.
Community engagement is required for all significant agency actions, but the engagement
methods will vary depending on the size, scope, and topic of the project. The level, type, and
form of engagement is based on the likelihood that the actions may cause environmental harm
or may affect the equitable distribution of environmental benefits to an overburdened
community or a vulnerable population.

Summarizing Community Engagement

1. Describe the engagement activities with identified overburdened communities and
vulnerable populations.

Because this rulemaking is administrative and applies statewide, our approach to community
engagement in overburdened communities focused on increasing awareness about air quality
protection in general and encouraging public participation in the rulemaking process. In August
2024, members of our environmental justice and communication teams participated in a local
street fair in Tacoma, Washington to share information about work the Air Quality Program is
doing under the Climate Commitment Act, including increasing the number of air sensors
(SenWA) in overburdened communities.

2. What actions were taken to help address barriers to meaningful engagement?

Ecology provided translated notices about this rulemaking in Spanish, Korean, Vietnamese, and
Chinese.

3. Identify overburdened communities or vulnerable populations potentially affected by the
action who were not engaged and explain why not.

Ecology did not identify any overburdened communities or vulnerable populations that will be
affected by this action. The rule amendments do not make policy changes or changes to
requirements or practices in Washington that are not already in effect.

4. Summarize recommendations from members of overburdened communities and vulnerable
populations to mitigate or eliminate potential harms from the action and/or equitably
distribute benefits from the action.

Ecology did not identify any overburdened communities or vulnerable populations that will be
affected by this action. Ecology did not receive recommendations from members of
overburdened communities or vulnerable populations on this action.
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5. Describe any plans for ongoing engagement with overburdened communities and
vulnerable populations related to this action.

Ecology plans to continue to work on informational materials about air quality protection and
about participating in the rulemaking process to share at community events and other forums.
Our objective is to create meaningful information to share for statewide rulemakings that do
not have a direct environmental impact.
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Section 8: Potential Environmental Benefits & Harms
from Action

This section summarizes anticipated benefits and harms from the potential action, and to
assess impacts on overburdened communities and vulnerable populations. The level, type, and
form of engagement is based on the likelihood that the actions may cause environmental harm
or may affect the equitable distribution of environmental benefits to an overburdened
community or a vulnerable population.

|dentify Potential Environmental Benefits & Harms from Action

1. Describe the anticipated benefits (direct and/or indirect) from this action.

Ecology anticipates an administrative and regulatory benefit of clarity and consistency for
regulated entities. The general air quality rule will refer the reader to current industry testing
practices and the operating permit rule will align with federal operating permit rules relating to
affirmative defense.

2. Who will primarily benefit from this action?

The entities regulated under these rules and local clean air agencies will benefit from increased
regulatory clarity and consistency. This rulemaking removes discrepancies between
Washington’s rules and federal operating permit requirements already in place and source
testing methods currently in use.

3. How is the action expected to benefit specifically overburdened communities or vulnerable
populations? If there is no benefit, identify potential barriers to benefitting from the
action.

Ecology does not anticipate benefits specific to overburdened communities or vulnerable
populations because the benefits of this action are administrative. The rule amendments do not
make policy changes or changes to requirements or practices in Washington that are not
already in effect.

4. Describe anticipated harms (direct and/or indirect) from this action.

Ecology does not anticipate any harms to overburdened communities or vulnerable
populations. This rulemaking does not make policy changes or changes to requirements or
practices in Washington that are not already in effect.

5. Who will primarily experience the harms?

Ecology does not anticipate harm to anyone from this action.
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6. Describe how the action may harm overburdened communities or vulnerable populations?
Be as specific as possible.

Ecology does not anticipate harm to anyone from this action. As a result, we do not anticipate
this rulemaking to result in harms to overburdened communities or vulnerable populations.
This rulemaking does not make policy changes or changes to requirements or practices in
Washington that are not already in effect.

7. Describe how the action would address environmental and health disparities.
This rulemaking does not address environmental or health disparities as it administrative and

applies statewide. This rulemaking does not make policy changes or changes to requirements or
practices in Washington that are not already in effect.
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Section 9: Options to Eliminate, Reduce, or Mitigate
Harms and Equitably Distribute Benefits

This section summarizes options identified for eliminating, reducing, or mitigating harms, as
well as options for equitably distributing anticipated benefits. The answers in this section
should be informed by engagement, answers from the previous subsections, and any legislative
or regulatory boundaries that limit possible decision making.

|dentify Options to Eliminate, Reduce, or Mitigate Harms & Equitably
Distribute Benefits

1. Describe options to reduce, mitigate, or eliminate the identified probable harms to
overburdened communities and vulnerable populations; and options to equitably distribute
the benefits.

Ecology did not identify any harms from this action. The benefits include administrative clarity
and consistency for regulated entities and clean air agencies. This rulemaking provides an
updated technical manual used in source testing and certification and removes a discrepancy
between Ecology’s operating permit rule and federal operating permit regulations relating to
affirmative defense.

2. If the agency determines it does not have the ability or authority to eliminate, reduce, or
mitigate environmental harms caused by the action, or address the equitable distribution of
environmental benefits, explain why that determination was made.

Ecology determined that this action does not cause environmental harm. This rulemaking is
administrative and applies statewide. The rule amendments do not make policy changes or
changes to requirements or practices in Washington that are not already in effect.
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Section 10: Executive Summary

This action is a rulemaking that updates references in Chapter 173-400 WAC to a new
publication date for a technical manual used in source testing and certification. This rulemaking
also removes the section in Chapter 173-401 WAC that provides emergency affirmative defense
provisions to regulated sources of air pollution.

This rulemaking is administrative and applies statewide. The rule amendments do not make
policy changes or changes to requirements or practices in Washington that are not already in
effect.

e Chapter 173-400 WAC (General Regulations for Air Pollution Sources). This rulemaking
updates references in the rule to a new publication date for Ecology’s Source Test
Manual — Procedures for Compliance Testing. Ecology staff removed outdated and
unused testing methods and updated the existing methods to reflect current testing
practices.

e Chapter 173-401 WAC (Operating Permit Regulation). This rulemaking removes the
section containing emergency affirmative defense provisions. The provisions had
allowed sources of air pollution to avoid liability for an exceedance of a federal standard
if it was caused by a qualifying “emergency.” EPA removed these provisions from federal
operating permit regulations in July 2023 and directed state permitting authorities to
remove the same provisions from their rules. These provisions were no longer available
in Washington once they were removed from the federal regulations in 2023.

Ecology did not identify any environmental harms from this action. Because this rulemaking is
administrative and applies statewide, Ecology approached this Environmental Justice
Assessment with the objective of engaging with communities to increase awareness about
Ecology’s air quality work and encourage public participation in the rulemaking process.

Ecology identified administrative benefits from this action. The benefits are regulatory clarity
and consistency. The general air quality rule will refer the reader to current industry testing
practices and the operating permit rule will align with federal operating permit rules related to
affirmative defense.

Ecology provided opportunities for public comment and Tribal consultation. We also provided
translated notices about the rulemaking in Spanish, Korean, Vietnamese, and Chinese. Because
this rulemaking is administrative and applies statewide, our approach to community
engagement focused on increasing awareness about air quality protection and encouraging
public participation in the rulemaking process.

Publication 25-02-007 Rulemaking for Chapters 400 & 401 WAC — EJ Assessment
Page 23 February 2025



e Ecology invited Tribal consultation with 30 federally recognized Tribal governments. We
sent a letter to the Tribal Chairs and Natural Resource Directors of all federally
recognized Tribes in Washington to notify them of the rulemaking and offer
consultation. We sent these letters for the rulemaking announcement in January 2024
and for the rule proposal in September 2024. We did not receive any requests for
consultation. We will offer consultation for the rule adoption in February 2025.

e Ecology invited public input during two online public workshops in April and May 2024
and during an informal public comment period during that same timeframe. We
received comments from two members of the public.

e Ecology invited public comment during the formal comment period held September 18,
2024, through October 31, 2024, and during an online public hearing on October 22,
2024. We did not receive any public comments during the formal comment period or at
the public hearing.
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Section 11: Notification of Completed Assessment

This section summarizes processes for staff to take once they have completed their assessment,
including steps for sharing the final product. Learn more about all ongoing and completed
Environmental Justice Assessments on our agency webpage®?.

11 https://ecology.wa.gov/About-us/Who-we-are/Environmental-Justice/HEAL/EJ-Assessments
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