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Focus on: Proposed new permitting program to
protect wetlands and other surface waters

State rulemaking initiated

In June 2025, the Department of Ecology initiated
rulemaking seeking to establish a new “state
waters alteration permit” program. If adopted, the
program would add a new chapter 173-217 to the
Washington Administrative Code to permit projects
that would alter or impact state surface waters.

There is currently no state permitting program that
authorizes impacts to wetlands and in water
activities below the ordinary high water mark of
waters of the state such as streams, rivers, ponds,
and lakes. Instead, Ecology issues state
administrative orders under the 1945 Water
Pollution Control Act to authorize such impacts and
protect these water bodies.

The proposed permitting program would replace
the current use of administrative orders to provide
greater transparency in decision making without
expanding Ecology’s regulatory authority.

Improving customer service
Besides providing greater transparency, the
proposed permitting program would also:

e Provide more clarity and predictability about
our requirements.

e Establish opportunities for public review.

e Set timelines for the permit process.

e Create general permits to streamline
approvals for projects with minor impacts.

e Establish exemptions for certain types of
projects and activities.

Protecting state waters

Under state law, Ecology is responsible for
protecting Washington waters. The state has 62
distinct river drainage basins that capture
precipitation and funnel rain and snowmelt into
streams, wetlands, tributaries and rivers. Wetlands

cover nearly 1 million acres — about 2% of the
state’s total land area.

Wetlands help stem erosion, slow flood waters,
filter pollutants, recharge aquifers for drinking and
irrigation and provide essential habitat for unique
plants as well as salmon, birds, and other wildlife.

Get involved

We anticipate providing draft rule language for
informal public review and holding public
meetings to receive comments this fall. There are
several ways to get involved and stay informed
about our rulemaking effort, including
opportunities to get more information and make
comments:

e Visit our webpage for the proposed rule
e Subscribe to Ecology’s email list

e Contact us with your feedback at
SWAPrulemaking@ecy.wa.gov

Contact information

Rulemaking team

swaprulemaking@ecy.wa.gov
360-584-5107

ADA accessibility

To request an ADA accommodation, email
swaprulemaking@ecy.wa.gov, call (360)
584-5107, or dial 711 to call through the
Washington Telecommunications Relay for
services like text telephone (TTY). Visit

ecology.wa.gov/ADA for more accessibility

information.
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Questions and Answers

Purpose
Q: Why is this proposed rule needed?

A: Ecology is responsible for protecting Washington waters, including wetlands and streams,
under the 1945 state Water Pollution Control Act and 1972 state Shoreline Management Act.
We currently issue administrative orders to authorize projects seeking to alter or impact
wetlands, streams and other waters using our long-standing authority under the Water
Pollution Control Act. While administrative orders protect the environment, the current process
lacks public notice requirements and timeline obligations for issuing decisions. We are
proposing to add a new chapter (WAC 173-217) to the Washington Administrative Code that
would establish a formal “state waters alteration permit” program within Ecology. This new
state permitting program would replace the current administrative order process and provide
positive benefits by:

e Giving developers and the public better clarity and predictability about Ecology’s actions
and requirements
e Creating opportunities for public review and appeals
e Qutlining permit processing and review procedures
e Create general permits to streamline approvals

e Qutlining the measures applicants must take to avoid, minimize and offset the adverse
environmental impacts their projects pose to water quality and aquatic habitats.

Q: How does Ecology currently protect state waters?

A: Ecology is responsible for protecting Washington waters, including wetlands and streams
under the 1945 Water Pollution Control Act and 1972 Shoreline Management Act . In
Washington, Ecology is also the designated state agency and certifying authority under the
1972 federal Clean Water Act. This means we are responsible for issuing water quality
certifications under Section 401 of the Clean Water Act. This also means federal agencies
cannot issue a federal license or permit before we make a determination on a water quality
certification request. Any conditions Ecology sets in a water quality certification become
conditions of the federal license or permit.

Permit timing

Q: Will the proposed permitting program include a pre-application process to identify issues
during early project design?

A. The new permitting process may include a pre-application phase to make early coordination
easier and provide guidance while a project is being designed. Early engagement with us will be
important and encouraged so applicants can better understand the potential impacts their
project may pose to state waters and ways to avoid or minimize them.
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Q: Can permits issued through the proposed new program be appealed?
A: We are building in appeal opportunities to the state Pollution Control Hearings Board. Our
draft rule will contain timelines and procedures for making appeals.

Permit Coverage & Scope

Q: What types of projects will likely need a permit under the proposed new program?

A: Projects involving work in wetlands or below the ordinary high water mark of surface waters
that that result in the pollution, as defined by RCW 90.48.020, of such waters will likely need a
state waters alteration permit. These may include but are not limited to activities that would
drain, fill, excavate, dredge or grade in wetlands and surface waters.

Q: Will wetlands and streams that are federally regulated be exempted from needing a
permit under the proposed program?

A: If a proposed project would alter wetlands, streams and other state waters that are
protected under a federal permit and Section 401 Water Quality Certification, then Ecology’s
new permit will not be needed.

Q: Will I need a State Waters Alteration Permit if my project will impact both federally
regulated and non-federally regulated waters?

A: To the extent that the federal permit or 401 water quality certification covers all the
project’s impacts to state waters, then a state waters alteration permit would not be needed. If
the federal permit or 401 water quality certification does not address impacts to non-federally
regulated waters, then a state waters alteration permit would be required.

Q: What documents / documentation will be required under the proposed new permitting
program?

A: Application requirements are currently in development during the rulemaking process.
Required documents may include an application document, written site plan, wetland and
stream boundary delineations, formal SEPA determination, and conceptual mitigation plans.

Relationship Between SWAP and Other Authorizations

Q: Will the proposed new permitting program replace or duplicate Hydraulic Project Approval
permits issued by the Washington Department of Fish and Wildlife?

A: Our proposed new permit will not replace a Hydraulic Project Approval permit since the
State Department of Fish and Wildlife is a separate permitting agency and issues those under a
different state law. While an HPA and the state waters alteration permit will both protect fish,
the State Waters alteration permit will focus on maintaining water quality and other beneficial
uses.

Q: Why do we need a new state permitting program when local jurisdictions regulate
wetlands through their Critical Areas Ordinances?
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A: Under the Water Pollution Control Act, Ecology has the legal responsibility to protect state
waters, including wetlands. This authority cannot be delegated to cities, counties or other
entities. Regardless of whether a local permit is needed, a state permit will be necessary if the
impacts are to state waters. As we develop the proposed rule, we will be engaging our local
government partners.

Q: Will environmental reviews under the State Environmental Policy Act also be required for
projects seeking permits under the proposed program?

A: All projects seeking to impact state waters, including wetlands and streams, must also be
reviewed under the State Environmental Policy Act. In most cases, local governments or state
agencies other than Ecology will conduct these environmental reviews.

Q. How is this new permit different from a shoreline permit?

A: Shoreline permits are issued under the state Shoreline Management Act RCW 90.58
which does not apply to all state waters. The State Waters Alteration Permit falls within our
obligation to protect all waters in the state under the state Water Pollution Control Act
RCW 90.48. Although there may be overlap between the waters that are covered under the
Shoreline Management Act and the state Water Pollution Control Act, these are two
distinct state laws that have different requirements and serve different purposes. This
means that, even if someone receives a shoreline permit, they would still need a state
waters alteration permit since the shoreline permit does not address water quality and
beneficial use standards.

Associated Fees
Q: Is Ecology seeking to charge a fee for the proposed new permitting program?
A: We are not proposing to implement any new fees under our proposed permitting program.
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