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Comment Letter No. 1 – Yakama Nation 

1-1. Comment acknowledged.  There was no intent to imply in the Draft Environmental 
Impact Statement (EIS) that there is state jurisdiction over the Yakama 
Reservation.  The EIS has been revised where appropriate to clarify this and 
appropriate tribal permits have been added to the Fact Sheet. 
 

1-2. The paragraph has been amended to state that portions of the watershed are located 
on the Yakama Reservation. 
 

1-3. The paragraph has been amended to include tribal ownership. 
 

1-4. Comment acknowledged.  The state has no jurisdiction over the Yakama 
Reservation.  The Yakama Nation’s dispute of reservation boundaries is 
acknowledged.  Standard maps were used in the EIS.  A footnote has been added 
to the reference to Figure 1-1 acknowledging that the Yakama Nation disagrees 
with the reservation boundary depicted. 
 

1-5. A sentence has been added to section 1.1 of the EIS to acknowledge earlier tribal 
irrigation. 
 

1-6. The paragraph has been amended to clarify the diversions to Bachelor and Hatton 
Creeks. 
 

1-7. The text has been revised to clarify that the assessed acreage is based on Ahtanum 
Irrigation District (AID) records and that the allowable acreage will be resolved by 
the Adjudication Court.  In addition, AID has provided more current information 
on the number of acres it assesses and the updated number has been included. 
  

1-8. The EIS does not dispute that the Yakama Nation has a senior water right for fish 
and other aquatic life (see Sections 6.13.2, and 6.13.5.2).  As stated in your 
comment, one of the purposes of the Ahtanum Creek Watershed Restoration 
Project (ACWRP) is to enhance stream flow.  The enhanced stream flows would 
help meet the Nation’s senior water right for fish and other aquatic life.  Section 
6.13.2 states that “operation of the reservoir would require delivery of water to 
water users consistent with their water rights, including the Yakama Nation’s 
senior right to instream flows for fish.” 
 

1-9. Figure 1-2 and Section 3.3.3 have been amended to clarify that the state 
designation of shorelines does not apply to the Yakama Reservation.  The 
comment regarding the dispute of reservation boundaries is acknowledged. 
 

1-10. The comment is acknowledged.  The language for the objectives of the ACWRP 
was agreed upon by the Ahtanum Core Group.  The objectives were developed at a 
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conceptual level and represent the opinion of the Core Group at the time the 
project started.  As the ACWRP is developed, it is likely that the objectives will be 
refined. 
 

1-11. The change has been made to the EIS. 
 

1-12. Comment acknowledged.  As stated in the EIS, the components of the restoration 
plan will be developed in cooperation with the Ahtanum Core Group, using the 
EIS as a basis for decisions.  Ecology will not move forward on the ACWRP 
without the support from major stakeholders, including the Yakama Nation. 
 

1-13. The text has been changed in the EIS. 
 

1-14. The sentence has been reworded.  See the response to Comment 8 regarding the 
Yakama Nation’s senior water right for fish and other aquatic life. 
 

1-15. The text has been changed in the EIS. 
 

1-16. See the response to your Comment 8 regarding the tribal water right for fish and 
other aquatic life.  Your comment regarding using the stored water to meet the 
Nation’s treaty water right for fish and other aquatic life is acknowledged. 
 

1-17. As required by the State Environmental Policy Act (SEPA), the Ahtanum Core 
Group identified and considered reasonable alternatives for the ACWRP that best 
meet the goals and objectives for the program.  SEPA defines reasonable 
alternatives as “actions that could feasibly obtain or approximate a proposal’s 
objectives, but at a lower environmental cost or decreased level of environmental 
degradation” (WAC 197-11-440(5)(b)).  The storage alternative that forms the 
basis of the Yakama Nation’s and the United States practically irrigable acreage 
claim in Acquavella is The Narrows Dam, an on-stream reservoir.  An on-stream 
reservoir was not considered by the Core Group because the environmental 
impacts associated with an on-stream reservoir would not meet the SEPA 
reasonableness criteria. 
 

1-18. The requested changes have been made. 
 

1-19. The requested change has been made.   
 

1-20. The text has been reworded, but “other stakeholders” has been left in because 
others, such as the St. Joseph Mission, could be impacted. 
 

1-21. Comment acknowledged. 
 

1-22. The requested change had been made.  
 

1-23. Reference to the Wapato Dam repairs has been deleted from the EIS. 
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1-24. The requested change has been made. 
 

1-25. The requested change has been made.   
 

1-26. The details of operation of the reservoir would be refined in the future if a 
reservoir is included as a component of the restoration plan.  A more detailed 
analysis of reservoir operation and delivery options would be considered at that 
time. 
 
Alternatives 2 and 4 assume that direct diversions from the mainstem would be 
discontinued once the reservoir is in operation and that water for irrigation would 
be distributed to water users directly from the reservoir through piped conveyance 
and distribution systems.  It is anticipated that these systems would use the 
pressure created by the reservoir to distribute the water.  A more detailed analysis 
of reservoir operations may indicate that continuing diversions from the stream 
would be beneficial.  However, providing both pressurized water from the 
reservoir and non-pressurized flow directly from the creek may require additional 
facilities and complicate operations. 

The intent of Alternatives 2 and 4 is to operate the diversion of water from the 
North Fork to the reservoir so that the need to discharge from the reservoir to 
supplement instream flows in the mainstem is minimized.  This would minimize 
the impact that reservoir water temperatures and quality may have on the water in 
the mainstem of Ahtanum Creek.  Based on the results of the EIS analysis, the 
supplement from the reservoir would be small relative to the flows in the mainstem 
and so the impact on temperatures in the stream would not be considered a 
significant issue for fish habitat (see Section 6.5.2.2). 
 

1-27. Comment acknowledged.  The state laws regarding the acquisition of water rights 
do not apply to federally reserved water rights, including those on the Yakama 
Reservation.  State law prohibiting impairment of senior water rights applies to all 
senior water rights, including the Yakama Nation’s off-reservation senior water 
rights. 
 

1-28. This requested change was not made because the “groundwater exemption” applies 
to uses other than domestic as stated in the paragraph and in RCW 90.44.050. 
 

1-29. A short description of the Yakama Nation’s water rights, including its right to 
water for fish and other aquatic life is provided in Appendix B (page B-11).  A 
reference to this appendix has been added to Section 3.2.3 of the EIS. 
 

1-30. The reference to Wapato Irrigation Project (WIP) assessments has been deleted 
from Section 3.2.4. 
 

1-31. The requested change has been made. 
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1-32. A sentence has been added to Section 3.3.3 to clarify that the Shoreline 
Management Act does not apply to reservation lands. 
 

1-33. Sentence has been clarified and the requested change has been to Section 4.1.1. 
 

1-34. The section has been amended to clarify that the water right is not limited by the 
2002 diversion. 
 

1-35. The requested change has been made. 
 

1-36. The text has been changed to clarify the potential effects of low permeability 
zones. 
 

1-37. Requested change has been made. 
 

1-38. Requested change has been made. 
 

1-39. Requested change has been made. 
 

1-40. Information regarding services on the Yakama Reservation portion of the 
watershed has been added to Section 4.12.1. 
 

1-41. Comment acknowledged. 
 

1-42. Comment acknowledged.  This issue has not yet been resolved.  See the discussion 
in Appendix B, Section 4 (page B-12). 
 

1-43. Comment acknowledged.  The discussion in Section 4.13.1 refers to what the 
Adjudication Court has decided to date.  Objections have been taken.  The Yakama 
Nation’s objections are stated in Appendix B, Section 3 (Page B-12).  
 

1-44. It is not the intent of the state or the ACWRP to change the Treaty rights of the 
Yakama Nation.  See the response to Comment 1-8 in this letter regarding the 
Nation’s senior water right for fish and other aquatic life.  A sentence has been 
added at the end of the first paragraph of Section 4.13.1 stating that all water rights 
for out-of-stream uses are junior to the Nation’s treaty right for fish. 
 

1-45. The sentences have been revised to clarify that the prevailing conditions would 
change, thus creating different conditions for determining the Nation’s water right 
for fish. 
 

1-46. The text has been changed. 
 

1-47. Text has been added to explain the conditions that would result from a change in 
groundwater withdrawal. 
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1-48. The text has been changed. 
 

1-49. The selection of an appropriate baseline period for Ahtanum Creek is problematic.  
For a number of reasons post-1999 conditions were chosen to model the affect of 
watershed conditions on fish populations.  If a long period ending in 1999 were 
chosen, it would reflect conditions, particularly for flow regime, that no longer 
exist.  It is true that if the alternatives were being considered over a longer baseline 
that included sustained periods when the stream was being completely dewatered, 
the benefits analysis would look quite different.  Similarly, as the Yakama Nation 
has pointed out, the post-1999 period does not accurately reflect the conditions fish 
have had to contend with over the last six decades.  The current baseline may not 
be sustainable if, for example, there were reoccurring drought years.   
 
It is clear that environmental conditions in the mainstem of Ahtanum Creek have 
improved significantly since 2000.  Prior to 2000, Ahtanum Creek was completely 
dewatered from 7 to 8 miles below the upper WIP diversion from approximately 
July 10 through early November, when the fall rains came and refilled the shallow 
aquifer beneath the dewatered reach and restored stream flows.  It is also likely 
that flows in all reaches below the dewatered area were lower during this July to 
October period, and therefore the total wetted area was less, maximum 
temperatures were greater, and predation risk was increased throughout the 
mainstem below the upper WIP diversion. 
 
To put the different baseline conditions in context, the Environmental Diagnostics 
and Treatment (EDT) model was used to estimate the benefits of the Pine Hollow 
Reservoir relative to a pre-1999 baseline (a baseline ending in 1998 is the most 
appropriate period because initial efforts at preserving instream flow began in 
1999).  This estimated production is for a scenario in which flow and flow-related 
conditions reflect pre-1999 conditions.  Before 1999, adverse environmental 
conditions, particularly the low stream flows had a greater impact on fish 
populations than the post 2000 conditions in the watershed used for the model.  
The pre-1999 conditions were compared with the impacts of the current baseline 
and “reservoir-only” alternatives.  In terms of mean coho abundance, the current 
baseline is more productive with greater coho abundance than the pre-1999 
baseline.  A pre-1999 baseline would have substantially increased the benefits of 
the reservoir to the coho population, with 140 percent greater production than with 
the current baseline.  Similarly, the mean abundances of steelhead and spring 
Chinook would be 144 percent and 177 percent larger, respectively if the 
population performance for these species when measured against a pre-1999 
baseline.  For these reasons, the post-1999 watershed conditions were chosen as 
the most appropriate baseline for evaluating the impact of the proposed reservoir 
and watershed restoration. 
 

1-50. See the response to Comment 1-49 in this letter. 
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1-51. The EDT simulation of the No Action Alternative assumes the baseline, or 
"current", flow regime resulting from the flow routing analysis detailed in 
Appendix D.  The flow routing analysis measures the impact of withdrawals, 
seepage, runoff, evaporation, and other variables on instream flows. Flows used as 
input for the routing analysis are historic flows measured on the North Fork and 
South Fork of Ahtanum Creek from 1946 to 1984.  The baseline, or "current", 
simulation was completed to determine the impact of "current" irrigation practices 
on instream flows.   Withdrawals for irrigation were estimated based on a survey 
of cropping and irrigation practices in 2002 completed for the Ahtanum Creek 
Watershed Assessment (Golder, 2004).  The 2002 irrigation practices included 
reduced diversions by WIP after July 10 to maintain continuous instream flows. 
The No Action Alternative assumes that these practices will continue. 

1-52. See the response to Comment 1-17 of this letter. 
 

1-53. Comment acknowledged.  The Nation’s objection is noted in Appendix B (page B-
13) of the EIS.   
 

1-54. See the response to Comment 1-17 regarding other reservoir options.  Any 
unauthorized diversions would be in violation of state water law.  The reservoir 
alternatives assume that Ahtanum Creek, ditches and reservoir would be patrolled 
periodically in order to prevent unauthorized diversions.  This assumption has been 
added to Section 6.2.5.2 as a proposed mitigation measure. 
 

1-55. Comment acknowledged. 
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Comment Letter No. 2 – U.S. Bureau of Reclamation, David J. Kaumheimer, 
Environmental Program Manager 

2-1. Comment acknowledged.  The Draft EIS is a programmatic evaluation of the 
potential impacts of conceptual alternatives proposed for the ACWRP.  As stated in 
Sections 1.5 and 1.6 of the EIS, the purpose of the programmatic evaluation is to 
serve as a basis for decision on the ACWRP.  As stated, additional environmental 
analysis will be conducted at a project level when the ACWRP is defined.    
 
The EIS acknowledges potential impacts of the reservoir on the Total Water Supply 
Available (TWSA) in Sections 3.2.5 and 6.2.2 and Appendix B.  If a reservoir is 
selected as part of the ACWRP, Ecology would coordinate with the Bureau of 
Reclamation to further analyze the effects of a reservoir on TWSA and the Yakima 
River Basin Watershed Enhancement Project flow and habitat improvements.   
 
The Bureau of Reclamation has been invited to participate in the Ahtanum Core 
Group and to provide early input in the evaluation of alternatives for the ACWRP.  
The Core Group will continue to coordinate with the Bureau and to request its 
participation in the development of the components of the restoration program. 
 

2-2. Your comments regarding the adjudication, TWSA, the Yakama Nation’s treaty 
water rights, the Bureau’s withdrawal of all remaining unappropriated water of the 
Yakima Basin are acknowledged and are noted throughout the EIS.  The ACWRP 
will comply with the Final Decision of the Adjudication Court.  See the response to 
Comment Letter Number 1, Comment 8 regarding the Yakama Nation fishery rights.  
Ecology will continue to consult with the Bureau regarding TWSA and the 
possibility of the release of the Bureau’s withdrawal as the ACWRP is developed. 
 
The TWSA analysis included in Appendix B, pages B-13 through B-14, indicates 
that minimal impact to TWSA will result from the alternatives outlined in the EIS.  
Overall, the analysis indicates that if either storage alternative were implemented 
(Alternative 2 or 4), the total volume of water flowing from Ahtanum Creek to the 
Yakima River would increase slightly, on average, from April to October.  During an 
extremely dry year, such as 1977, the April to October flow would decrease slightly, 
but the impact on TWSA and flows in the Yakima River would be negligible and not 
measurable. 
 
More discussion was added to the EIS in Sections 3.2.5, 6.2.2 and page B-14 on the 
potential effect on Yakima River flow during the remainder of the year when the 
reservoir would be filling.  The analysis indicates the flow discharging from 
Ahtanum Creek into the Yakima River would decrease in average years by increase 
in dry years as a minimum flow in Ahtanum Creek would be maintained. 
 

2-3. Comments acknowledged.  The Bureau has been included in ACWRP discussions in 
the past and will continue to be consulted.  See the response to Comment 2-1 above 
regarding additional modeling of impacts from storage. 
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Comment Letter No. 3 – Fish and Wildlife, John Easterbrook, Regional Fish Program 
Manager 

3-1. Your comments regarding WDFW’s preferred alternative are acknowledged. 
 

3-2. Comment acknowledged.  See the response to Comment Letter Number 2, 
Comment 2 regarding the Bureau’s release of unappropriated water in the Yakima 
Basin. 
 

3-3. Your comment regarding the need for an agreement with the Yakama Nation prior 
to development of the ACWRP is acknowledged and is noted in Section 1.10 of 
the EIS. 
 

3-4. Figure 4-8 has been revised to indicate the life history illustrated for each species. 
 

3-5. All EDT simulations are primarily indices of the relative impact of the alternatives, 
not as absolute (or observed) estimates of current or future fish production.  Table 
4-2 represents “habitat potential,” not actual fish production.  This distinction can 
be illustrated by considering a pristine river system upstream of an impassible 
dam.  The habitat above the dam may well have the potential to support thousands 
of salmon and steelhead, even though its actual production is zero.   
 
The text accompanying Table 4-2 has been changed to indicate that the habitat 
production potential refers to adults, even though at present no spring Chinook 
adults, and very few coho and steelhead adults, spawn in the watershed.  
Equilibrium abundance for populations with such low productivity is very 
sensitive to the density of juvenile fish in the system.  For example, an error in 
productivity of only plus or minus 10 percent would result in an abundance 
estimate 30 percent larger or smaller.  Productivity was emphasized because, even 
with abundant carrying capacity (rearing space), habitat with low productivity 
potential is very likely to cause the extirpation of salmon and steelhead 
populations.  
 

3-6. Comment acknowledged.  Information about areas most suitable for habitat 
preservation has been added to Section 4.5.1.3. 
 

3-7. The text in section 4.5.1.4 under the spring Chinook heading has been revised to 
reflect that current spring Chinook use of the lower several miles is limited to 
juvenile rearing; and that historic use by spring Chinook included all the life 
history stages, including spawning.  It is important to retain the discussion on life 
history characteristics since all of the life stages are being modeled, including for 
extirpated Chinook.  The life history description for potential Chinook utilization 
has been clarified.    
 

3-8. The last sentence in 4.5.1.4 under the steelhead heading has been modified to 
describe the significance of having a high percentage of age-1 steelhead smolts. 
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3-9. The text in 4.5.1.4 under the coho heading has been revised to reflect that native 
coho were extirpated from the entire Yakima subbasin in the mid-to-late 1970s and 
that currently, hatchery coho are not released as smolts in the Ahtanum Watershed; 
the Yakama Nation releases age-0 coho fry or fingerlings in the watershed. 
 

3-10. A table (Table 4-3a) showing all bull trout spawning results has been incorporated 
into section 4.5.1.4 under the Bull Trout heading.   
 

3-11. Comment acknowledged.  As noted in Section 1.10 of the EIS, a Joint Operating 
Agreement would need to be developed and will include the key stakeholders.  
This would include appropriate fish and wildlife agencies. 
 

3-12. Comment acknowledged.  Irrigation water conservation is included in all of the 
EIS alternatives.  The two alternatives that include a storage component 
(Alternatives 2 and 4) include conservation programs that would be developed in 
conjunction with the storage reservoir. 
 

3-13. Comment acknowledged.  A clarifying statement has been added to Section 
6.3.2.2. 
 

3-14. Alternatives 2 and 4 are intended to limit diversions from the North Fork of 
Ahtanum Creek during the normal low flow.  Under these alternatives, diversions 
to the reservoir would only occur when instream flow requirements have been met.  
Diversions to the reservoir would occur during the low flow period if the flow in 
North Fork was high, as might occur during a rainy summer or fall period.  The 
details of operation of the reservoir would be refined in the future if a reservoir is 
included as a component of the ACWRP.  A more detailed analysis of reservoir 
operation and diversions would be completed at that time. 
 

3-15. Table 6-3 has been corrected.  The modeling results do indicate an increase in the 
mean September and October flows in Ahtanum Creek in all reaches downstream 
of the Upper WIP Diversion under the Pine Hollow Reservoir alternatives.   
 

3-16. The analysis of constant year-round flow targets was done largely for comparison, 
to determine the relative impact that instream flow targets would have on reservoir 
yield.  It is anticipated that instream flow targets will be determined through 
additional analysis and discussion with the Ahtanum Core Group and Ecology as 
the components are selected for the ACWRP. 
 
The analysis completed for the Ahtanum Creek Watershed Assessment (Golder, 
2004) assumed a 10 percent conveyance loss through the renovated Johncox Ditch.  
Analysis done for the EIS assumed the same loss.  A 10 percent loss may be 
slightly conservative, assuming the ditch is lined.  If the Johncox Ditch is lined 
with concrete, shotcrete, or another impermeable liner, losses would be minimized.  
However, some loss would still occur through evaporation, and seepage through 
joints and cracks in the lining.  Lining and maintenance of the ditch to reduce 
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losses would be given significant consideration.  Piping of the ditch has been 
considered as well.  However, the ditch intercepts and distributes runoff from Pine 
Mountain for irrigation.  Piping the ditch would make collection and use of that 
runoff much more difficult.  Piping the ditch would also likely require multiple 
large diameter pipes to provide the needed capacity, which could be very 
expensive. 
 

3-17. Comment acknowledged.  WDFW’s continued participation with the Ahtanum 
Core Group is appreciated. 
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Comment Letter No. 4 – Office of Archaeology and Historic Preservation, Stephenie 
Kramer, Assistant State Archaeologist 

4-1. The need for additional archaeological studies and possible mitigation is 
acknowledged in Sections 5.11 and 6.11. 
 

4-2. Compliance with Section 106 of the National Historic Preservation Act has been 
added to the list of potential federal permits in the Fact Sheet.  The ACWRP would 
comply with this requirement if federal funding or permits are part of the selected 
restoration program. 
 

4-3. Comment acknowledged. 
 







Ahtanum Creek Watershed Restoration Program Final EIS 

June 2005  Response to Comment 

Comment Letter No. 5 – Yakima County Public Services, Dean Patterson, Environmental 
& Natural Resources Manager 

5-1. Comment acknowledged.  As noted in Section 1.5, the purpose of a Programmatic 
EIS is “to evaluate nonproject governmental actions such as policies, plans, or 
programs and is used as the basis for future project decisions.”  The Programmatic 
ACWRP EIS is a programmatic level environmental evaluation of conceptual 
alternatives that could be selected for the ACWRP.  As stated in Section 1.6, 
“Elements of the ACWRP would be selected from the alternatives evaluated in this 
EIS” and additional project level evaluation would be conducted as appropriate for 
the selected elements of the ACWRP. 
 

5-2. As stated in Section 2.1 of the EIS, the alternatives presented in the Programmatic 
EIS are conceptual approaches to watershed restoration.  Conceptual level details 
of the reservoir and dam were included in the EIS as described in Section 6.2.2 and 
Appendix A.  Conceptual level restoration projects are presented in Section 6.5 
and Appendix C.  In addition, as described in Section 1.10 of the EIS, a separate 
study is being conducted on more specific restoration projects and potential 
funding for those projects.  The results of that study will be available from Ecology 
in June.  The County has been invited to participate in that project.  As stated in 
Section 1.6 of the EIS, additional SEPA analysis will be conducted on the specific 
components of the ACWRP as appropriate, including a reservoir and restoration 
projects if those are chosen as part of the ACWRP. 
 

5-3. The general types of restoration projects considered in the EIS are listed in Section 
2.3.3.1.  The purpose of the EDT model described in Sections 4.5.1.1 and 6.5 was 
to determine where habitat restoration efforts would provide the most benefits, on 
a reach basis.  The priority reaches for habitat restoration are listed in Section 
4.5.1.3 of the EIS.  A separate project is being undertaken to identify specific 
restoration projects for the priority reaches and funding sources for those projects.  
The results of that study will be available from Ecology in June 2005.  As the 
components of the ACWRP are developed, County projects will be integrated into 
the restoration plan. 

5-4. As described in responses to your Comment 5-2 above, conceptual level details of 
the reservoir operations were included in Sections 6.2.2 and Appendix A.  The 
hydrographs that you requested are included in Appendix D and summarized in 
Section 6.2.2.   
 

5-5. The requested change has been made. 
 

5-6. The language has been changed to clarify the date of the zoning districts. 
 

5-7. The text in Section 4.7.3.2 has been clarified based on input from the Yakima 
County Planning Department. 
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5-8. As noted in the response to Comment Letter 1, Comment 9 and in Section 3.3.3 of 
the Final EIS, the Shoreline Management Act does not apply to the Yakama 
Reservation.  WAC 173-18-430 specifically excludes the lands on the reservation 
from designation as Shorelines of the State.   
 

5-9. The long-term impacts to surface water flows resulting from our analysis of the 
proposed reservoir are included in Section 6.2.2.  A more thorough discussion of 
the flow routing analysis is included in Appendix D.  The long-term impacts of 
diversions to the proposed reservoir on fish habitat are included in Section 6.5.2.  
A detailed description of the analysis done to determine impacts to the fish habitat 
are included in Appendix C.  More detailed analyses will be conducted in future 
SEPA evaluation of program components. 
 

5-10. The groundwater impacts discussed in Section 5.3 are short-term construction 
impacts.  Operation or long-term impacts are discussed in Section 6.3 and include 
changes in the canal system and use of reservoir water.   
 

5-11. Instream flows, including habitat forming flows, are evaluated in Section 6.2 of the 
EIS.  As referenced in Section 6.2, the detailed discussion of the analysis of long-
term impacts to surface water due to the proposed reservoir is included in 
Appendix D.  That analysis included an allowance for “channel-forming” flows, 
meaning that flows greater than 350 cfs would be routed downstream as flood 
flows rather than being diverted to the reservoir.  Additional evaluation of the 
impact of flows on habitat would be conducted in future SEPA documents 
following selection of the components of the ACWRP. 
 

5-12. The maintenance of minimum instream flows is included in the alternatives 
analysis of the EIS (see Section 6.2 and Appendices A and D).  As noted in 
Section 6.2.2, a detailed analysis of instream flow targets was not included in the 
programmatic EIS, but would be undertaken as part of a project-level EIS.  The 
maintenance of minimum instream flows would be part of the Joint Operating 
Agreement that would be developed to implement the selected ACWRP as noted 
in Section 1.10 of the EIS.    
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Comment Letter No. 6 – Taylor Consulting Group, David Taylor, Sr. Consultant 

6-1. Comment acknowledged.  The Final EIS will not include designation of a 
preferred alternative.  The components of the restoration plan will be selected after 
completion of the Final EIS and will be selected jointly by Ecology, the Ahtanum 
Core Group, and other stakeholders.  Selection of the components of the 
restoration plan will require agreement among the stakeholders, including the 
Yakama Nation. 
 

6-2. Comment acknowledged. 
 

6-3. Preparation of a project level EIS could not begin until the components of the 
restoration plan are selected and agreements have been reached among the 
stakeholders.  This is likely to take until the end of 2005.  In addition, preparation 
of a project level EIS would require the resolution of details associated with the 
ACWRP such as funding, which would determine whether a National 
Environmental Policy Act (NEPA) evaluation would be required.  The project 
level EIS will be started as soon as reasonable. 
 

6-4. Ahtanum has been added as an unincorporated town. 
 

6-5. Comment acknowledged. 
 

6-6. Comment acknowledged. 
 

6-7. Ecology has consulted with Yakima County planning staff regarding the feasibility 
of incorporating the Pine Hollow Reservoir as a Planned Action.  County staff 
have indicated that the County does not typically do Planned Actions and staff are 
not certain that a Planned Action would be appropriate for the reservoir.  County 
staff indicate that permitting the project through the normal zoning process and 
doing a separate construction EIS for the reservoir would be the appropriate course 
of action.  If an ACWRP is developed that includes a reservoir, Ecology will 
continue to consult with the County on the appropriateness of the Planned Action 
process. 
 

6-8. Hybrid vegetation, such as hybrid poplars, exhibits very fast growth response.  
While this does accelerate the achievement of some of the desired restoration 
functions (for example shade), it does not contribute as much as native vegetation 
does to other desired attributes such as wildlife habitat or contributions of large 
wood to streams.  Hybrid trees, for example, do not produce wood that persists as 
long in the stream.  Accepted riparian restoration practices emphasize, where 
possible, the use of vegetation that is native to the watershed.  The concept of 
using hybrid vegetation will, however, be considered as the Core Group moves 
forward with developing enhancement alternatives. 
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6-9. The Pine Hollow Reservoir would increase the reliability of surface water supplies.  
However, the reservoir would not yield enough water to reliably meet 100 percent 
of irrigation demands throughout the season.  The irrigation demands used as a 
baseline in this study were estimated based on the survey of water users completed 
for the Ahtanum Creek Watershed Assessment (Golder, 2004).  The information 
collected in the survey represents the acreage and types of crops irrigated in 2002.  
The baseline demand scenario is an estimate of the total irrigation demand 
generated by those acreages and types of crops.  The estimated baseline demand is 
greater than the average estimated yield of the reservoir and so additional water 
sources would be needed to meet the irrigation demand generated by those 
acreages and types of crops.  The irrigation demands used for the analysis are 
discussed in detail in Appendix D of the EIS. 
 
The baseline demand scenario and reservoir analysis do not necessarily include 
irrigation demand for all acreages included in the Practicably Irrigable Acreage 
(PIA), or for any other acreages that were not being irrigated at the time of the crop 
survey.  The details of operation of the reservoir with respect to water rights and 
irrigation needs would be refined in the future if a reservoir is included in the 
components selected for the ACWRP. 
 

6-10. The statement regarding tribal access to the reservoir area has been revised per 
Comment Letter 1, Comment 18. 
 

6-11. A statement regarding changes and transfers retaining their original priority date 
has been added to Section 3.2.1.2. 
 

6-12. We agree that it would make sense for all applications for new water rights and 
changes associated with construction of a reservoir to be considered together.  
Ecology will consider combining the water rights applications.  A sentence has 
been added to Section 3.2.1.2 clarifying that applications for change can be filed 
with either the County Conservancy Board or Ecology. 
 

6-13. The Pine Hollow Reservoir would not be a mechanism to create Trust Water 
Rights, however; some of the conservation measures undertaken as part of the 
ACWRP could create Trust Water Rights, depending on the funding source.  See 
Section 6.13.2. 
 

6-14. The limitations of trust water rights are clearly described in Section 3.2.1.4. 
 

6-15. The Yakama Nation’s water rights are being adjudicated as part of the Yakima 
Basin Adjudication.  The McCarran Amendment allows adjudication of federally 
reserved water rights in a “general stream adjudication.”  A federal court in Oregon 
has held that an adjudication that involves only surface water rights and not 
groundwater rights is a “general adjudication” for the purposes of the McCarran 
Amendment. 
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6-16. Comment acknowledged. 
 

6-17. Brief discussions of the Growth Management Act and the Watershed Planning Act 
have been added to Section 3.3 of the Final EIS. 
 

6-18. Comment acknowledged. 
 

6-19. Section 4.2.3 has been revised to reflect your comment regarding the year in which 
year-round stream flows were maintained in Ahtanum Creek. 
 

6-20. Section 4.2.3 has been revised to reflect your comment regarding the relative 
efficiencies of AID and WIP conveyance facilities. 
 

6-21. Section 4.5 has been revised to clarify that rainbow trout is not a listed species. 
 

6-22. Section 5.3.2 is a discussion of short-term impacts to groundwater.  Long term 
impacts, including positive impacts to groundwater levels, are addressed in Section 
6.3.2.1. 
 

6-23. See the response to your Comment 6-9 above. 
 

6-24. The temperature data provided in the EIS is based on thermal modeling of the 
reservoir under the conditions assumed for Alternatives 2 and 4.  We are not aware 
of previous studies that used thermal modeling to determine the impact of water 
temperatures on fish.  According to the thermal modeling done for the EIS, the 
temperatures from the reservoir would only exceed the 16 °C threshold for salmon 
and trout spawning during the late summer when the reservoir level is low.  Based 
on the results of the EIS analysis, the supplemental flow from the reservoir would 
be small relative to the flows in the main stem and so the impact on temperatures 
in the stream and would not be considered a significant issue for fish habitat (see 
Section 6.5.2.2). 
 

6-25. Section 6.3.2.5 is a general discussion of the impacts to groundwater levels if 
groundwater rights were exchanged for more reliable surface water rights.  This 
transfer could occur as a result of construction of the reservoir and needs to be 
discussed as a potential impact.  It is not intended to imply that Ahtanum Irrigation 
District has any control over the transfer of those rights.  A sentence has been 
added to Section 6.3.2.4 to clarify that the groundwater rights are privately held. 
 

6-26. Section 6.4.5 states that a noxious weed control program would be developed as 
part of the implementation of the ACWRP. 
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6-27. The analysis completed for the EIS assumed 10 percent conveyance loss through 
the renovated Johncox Ditch.  Our analysis estimated that 17,000 acre-feet would 
be diverted to the proposed reservoir during an average year.  The resulting 1,700 
acre-foot loss is significant.  Piping the ditch is mentioned, but may not be feasible 
for the reasons you mentioned.  Piping the ditch would also likely require multiple 
large diameter pipes to provide the needed capacity, which could be very 
expensive. 
 

6-28. The text has been changed to reflect this comment.  Your comment about aesthetic 
impacts is acknowledged. 
 

6-29. Your comment regarding the potential for an overall reduction in the amount of 
electricity used in the Ahtanum Irrigation District is acknowledged.  Hydropower 
generation was not considered as part of the conceptual alternatives for the 
ACWRP, but could be considered in the future. 
 

6-30. Our understanding is that the “smart” diversion would be located on the North 
Fork of Ahtanum Creek at the top of the Johncox Ditch.  Updated or corrected 
information would be incorporated into a detailed operation plan if the reservoir is 
included in the restoration plan. 
 

6-31. The reservoir operation information (Appendix A) has been revised to indicate that 
the diversion would operate to fill the reservoir and keep it as full as possible. 
 

6-32. The reservoir operation information (Appendix A) has been revised to indicate that 
service to customers west of the reservoir would require pumping. 
 

6-33. Comment acknowledged.  A decision on the use of reservoir water to augment 
streamflows would be part of the decision process when the components of the 
ACWRP are selected. 
 

6-34. The Pine Mountain drainage was included in the flow routing analysis as an inflow 
into the reservoir.  The details of operation of the reservoir will be refined in the 
future if the reservoir is included in the ACWRP.  A more detailed analysis of the 
interception of runoff should be considered at that time. 
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Comment Letter No. 7 – Robert McInnis 

7-1. Comment acknowledged.  As noted on Figure 4-2, the source of the map is the 
Ahtanum Creek Watershed Assessment prepared by Golder Associates.  No 
additional research on well locations was conducted as part of the environmental 
analysis for the EIS.  A note has been added to Figure 4-2 to indicate the correct 
location of the McInnis well.   
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Comment Letter No. 8 – Vernette Phillips 

8-1. A copy of the Draft EIS was sent to you. 
 

8-2. Comments acknowledged.  The actions you note are not part of the ACWRP. 
 

8-3. Comment acknowledged.  Your name is on the mailing list and you will continue 
to receive information about the ACWRP. 
 

8-4. Your opposition to economic development in the area is acknowledged.   
 

8-5. Comment acknowledged.  The actions you note are not part of the ACWRP. 
 

8-6. As noted in response to your Comment 8-1, a copy of the Draft EIS was sent to 
you and your comments are included in the Final EIS. 
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Comment Letter No. 9 – Bob West 

9-1. Alternative 3, Watershed Restoration without Storage is a “conservation only” 
alternative from the perspective of improvements to agricultural water supply.  
Since that is only one of the purposes of the ACWRP, Alternative 3 includes a 
habitat restoration component to meet the purpose of providing a net benefit to the 
watershed aquatic ecosystem (Section 1.4).  Your proposed “conservation only” 
alternative would not meet the objectives of the proposal. 
 

9-2. As stated in Section 6.10, an economic analysis is not a required analysis under 
SEPA.  The analysis in the EIS was included to provide a general understanding of 
the potential economic impacts of the proposed alternatives at a programmatic 
level.  The analysis was not intended as a cost-benefit analysis and therefore, does 
not include all of the economic elements requested in your comment.  As stated in 
Section 1.6, additional economic analysis could be required for some elements that 
could be chosen for the ACWRP.   
 

For the purposes of the EIS, it is appropriate to include farm profits and net 
downstream flows because the EIS is analyzing the potential impacts and benefits 
of a watershed restoration program, not just Pine Hollow Reservoir. 
 

9-3. As stated in the EIS (Section 6.13.2), if a reservoir were constructed as part of the 
ACWRP, the Yakama Nation could claim stored water to provide a source of 
water for additional Practically Irrigable Acreage (PIA) on its lands.  The issue of 
water for PIA would be resolved as part of the negotiations for a Joint Operating 
Agreement developed for implementation of the ACWRP and operation of the 
reservoir (Sections 1.10 and 6.13.5.2).  It is unlikely that a reservoir would be 
constructed as part of the ACWRP if the Yakama Nation would claim the stored 
water for PIA, because the objectives of the ACWRP would not be met under that 
circumstance. 
 

9-4. One of the purposes of the SEPA is to disclose the potential impacts of a proposal 
to the public and to solicit public input on a proposal.  That public input becomes 
part of the public record and is included as part of the decision-making.  For the 
ACWRP, there will be additional opportunities for public input on the project 
when project level environmental analyses are conducted and before the state 
Legislature should the state undertake funding for the reservoir. 
 

9-5. Information on potential water savings through conservation measures is described 
in Section 6.2.2 for Alternative 2.  Section 6.2.3 states that the impacts of 
conservation for Alternative 3 would be the same as those for Alternative 2. 
 

9-6. The 11,000 irrigated acres figure is based on the Golder Associates Ahtanum Creek 
Watershed Assessment (2004).  The Golder acreage calculation was based on 
surveys of landowners in the watershed and limited on-farm visits.  The Watershed 
Assessment did not attempt to determine how many landowners were involved 
with the 11,000 acres irrigated.  The number of landowners who would benefit 
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from the reservoir can be approximated by the number of landowners assessed by 
the Ahtanum Irrigation District.  In 2005, the District is assessing approximately 
1,600 landowners.  Additional landowners associated with the Johncox Ditch and 
other irrigation systems would also benefit from the reservoir. 
 

9-7. The only study to date that has been conducted exclusively on Pine Hollow 
Reservoir was the Dames and Moore Constructability Review that was completed 
in 1999.  The Dames and Moore study was funded by State Referendum 38 funds.  
The cost of the project was $300,000.  The other studies have examined restoration 
of the watershed, with Pine Hollow Reservoir included as only a component of an 
overall restoration of the watershed.  The 2004 Golder Associates Ahtanum Creek 
Watershed Assessment was funded by a grant from the U.S. Department of 
Agriculture (USDA) to AID.  The USDA grant was passed through the 
Washington State Department of Agriculture to AID which in turn, provided funds 
to Ecology to conduct the study.  The cost of the Watershed Assessment was 
$369,000.  This Ahtanum Creek Watershed Restoration Program EIS was funded 
through the State Drought Preparedness Account and the State Building 
Construction Account.  The cost of the ACWRP EIS was $325,000.  
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Comment Letter No. 10 – Suzy West 

10-1. Information has been added to Section 6.4.2 regarding the potential for mosquitoes 
to breed in the receding water.  The need for mitigation for increased mosquitoes 
has been added to Section 6.4.5. 
 

10-2. See the response to Comment Letter 9, Comment 2 regarding economic analysis in 
the EIS.   
 

10-3. The next step would involve development of a watershed restoration program 
based in part on the analysis from the EIS.  This would include development of an 
agreement among the stakeholders in the ACWRP, including the Yakama Nation.  
The money included in the legislative package is to fund the process of selecting 
the components of the ACWRP, which could include any combination of elements 
evaluated in the alternatives for the EIS.  Selecting the restoration plan components 
requires an agreement among all of the stakeholders, including the Yakama 
Nation. 
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Comment Letter No. 11 – Irene and George Glessner 

11-1. Comment acknowledged. 
 

11-2. Implementation of the ACWRP would not involve an increase in general tax rates.  
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Comment Letter No. 12 – Herke Ranch, Mark Herke 

12-1. Comment acknowledged. 
 

12-2. The establishment of a water duty is outside the scope of the EIS for the ACWRP.  
One of the purposes of the ACWRP is to improve the irrigation water supply, 
including increasing the length of the irrigation season. 
 

12-3. The EIS addresses current groundwater conditions, which are controlled by current 
climate patterns, land use, and irrigation practices.  The EIS describes potential 
changes to groundwater conditions due to redistribution of surface water under 
various alternatives.  The EIS does not address anecdotal descriptions of historical 
and undocumented irrigation practices, nor does it speculate on the consequences 
of dramatic shifts in land use.   
 
It is true that some of the excess water applied during rill and flood irrigation 
percolates to groundwater and can surface in streams to provide streamflow at 
some time in the future.  However, it is uncertain when and where that water will 
surface in the stream.  In addition, considerable amounts of water are wasted from 
a rill and flood irrigation system evaporation off fields and runoff from the end of 
fields. 
 

12-4. Flood control has not been included as a primary feature of the proposed diversion 
and reservoir.  As noted in the EIS, the ability of the proposed reservoir to reduce 
flooding would be limited by the size of the diversion from Ahtanum Creek and 
maintenance of channel-forming flows.  The proposed diversion would have a 
capacity of 160 cfs.  For comparison, the flood flows on the North Fork of 
Ahtanum Creek are approximately 600 cfs (10-year flood), and 860 cfs (100-year 
flood).  Providing capacity to divert a significant portion of these flood flows to the 
reservoir would require a much larger diversion and ditch. 
 
The discussion of our analysis included in Appendix D assumes an allowance for 
“channel-forming” flows, meaning that flows greater than 350 cfs were passed 
downstream as flood flows rather than being diverted to the reservoir.  These flows 
were identified as the flows that transport material and form the channel, as needed 
for continued health of the fish habitat.  The details of operation of the reservoir 
and diversion would be refined in the future if a reservoir is included in the 
ACWRP. 
 

12-5. Water is necessary to sustain fish.  The stream flow patterns in Ahtanum Creek 
watershed have improved over time, and that is assisting the fish populations.  The 
reservoir would be operated to improve the reliability of instream flows, which 
would benefit fish.  However, as pointed out in the analysis of the alternatives, 
improving flow alone is not sufficient to recover the fish populations.  Instream 
and riparian habitat improvements are necessary to provide for all of the fish life 
history needs (migration, spawning, and juvenile rearing) and to support 
population abundance, productivity and diversity. 
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The Washington Department of Fish and Wildlife does support the Pine Hollow 
Reservoir concept as stated in their comment letter on the Draft EIS.  See 
Comment Letter Number 3, Comment 1. 
 

12-6. The temperature data provided in this report are based on thermal modeling of the 
reservoir under the conditions assumed for Alternatives 2 and 4.  According to the 
analysis, the temperatures from the reservoir would only exceed the 16°C during 
the late summer when the reservoir level is low.  See additional information on 
reservoir water temperature in the response to Comment Letter Number 6, 
Comment 4. 
 
The intent of Alternatives 2 and 4 is to operate the diversion of water from the 
North Fork to the reservoir so that the need to discharge from the reservoir to 
supplement instream flows in the main stem is minimized.  Based on the results 
our analysis, the supplement from the reservoir would be small relative to the 
flows in the main stem and so the impact on temperatures in the stream and would 
not be considered a significant issue for fish habitat (See Section 6.5.2.2). 
 
See the response to your Comment 5 regarding instream flows and fish habitat 
improvements. 
 

12-7. The details of how water would be supplied to irrigators at the upper end of the 
valley have not been defined.  However, the EIS states that the reservoir would 
require delivery of water to water users consistent with their water rights (Section 
6.13.2).  That would include delivery to the Johncox Ditch users.  The intent of the 
storage alternative is to provide water for the full irrigation season.   
 

12-8. The costs of the project to the landowner, including operation and maintenance 
costs are not known at this time.  The costs would depend on the components 
selected for the ACWRP and the funding source for the project, among other 
issues. 
 

12-9. Comment acknowledged. 
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PUBLIC OPEN HOUSE COMMENTS 

Commenter No. 1 – Jeff Peters 

1-1. The City of Yakima’s support of Alternative 2, Watershed Restoration with 
Storage, is acknowledged.   

 

Commenter No. 2 – David Lockhart 

2-1. Comment acknowledged. 
 

2-2 Your comments regarding the uncertainty of details related to implementation of 
the ACWRP are acknowledged.  As stated in the EIS, this environmental analysis 
was conducted at a conceptual or programmatic level.  The details of the ACWRP 
and its specific impacts on property owners will not be known until the elements of 
the ACWRP have been selected and additional analysis has been conducted.  It is 
currently estimated that selection of the components of the ACWRP will begin 
later this year and that additional environmental analysis will be conducted starting 
in 2006 or 2007. 

 

Commenter No. 3 – Vern Burke 

3-1. See the response to Comment Letter Number 10, Comment 1 and Section 6.4.5 of 
the Final EIS regarding insect control. 

 

Commenter No. 4 – Debora and Ken Boyle 

4-1. Comments acknowledged.  Timing of construction is dependent on selection of the 
components of the ACWRP as noted in response to Commenter No. 2, Comment 
2.   
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Reservoir Operation Information 

The facilities that would be required to enable diversion and storage in the proposed reservoir 
include the following: 

• A “smart” diversion constructed at the location of the head of the current Johncox Ditch to 
divert water from the North Fork of Ahtanum Creek to an expanded Johncox Ditch for 
conveyance to the new Pine Hollow Reservoir.  The flow controls would limit the diversion 
based on maintenance of instream flow targets and channel-forming flows.  When flows in 
the North Fork are less than instream flow targets, as listed in Table D-1 in Appendix D, no 
water would be diverted from the stream.  When flows are equal to or greater than channel-
forming flows (350 cfs) for a period of consecutive days, no water would be diverted from 
the stream.  When the reservoir is full, no flow would be diverted from the streamWhen 
instream flow targets and channel-forming flow criteria are met, water would be diverted as 
needed to fill the reservoir and keep it as full as possible. 

• A fish screen, installed at the diversion with a capacity equal to the capacity of the expanded 
Johncox Ditch (160 cfs). 

• Expansion of Johncox Ditch from its current capacity of approximately 15 cfs to a capacity 
of 160 cfs.  This expansion was identified in the Ahtanum Creek Watershed Assessment 
(Golder, 2004) and the Pine Hollow Reservoir Project Overview (Dames and Moore, 1999b) 
as the capacity needed to convey flow to refill the proposed reservoir. 

• The proposed 24,000 acre-foot Pine Hollow Reservoir impounded at the lower end by an 
earth-fill dam.  The dam would include an emergency overflow spillway and a piped outlet 
near the base of the dam. 

The controls on the reservoir outlet would first divert flow to the mainstem of Ahtanum Creek to 
supplement instream flow as needed.  Then available flow would be conveyed through a system of 
pipes to the AID and WIP users as defined by the joint operating agreement developed for reservoir 
operations.  The layout of a conveyance and distribution system to deliver water from the reservoir 
has not been evaluated as part of this EIS.  However, it is anticipated that Alternative 2 would 
include the following conveyance and distribution facilities: 

• An outlet pipe from the reservoir to the mainstem of Ahtanum Creek, extending across the 
creek to the upper WIP canal. 

• Conveyance piping that would extend along the north side of Ahtanum Creek to customers 
east and west of the reservoir.  The Ahtanum Irrigation District Water Conservation Plan 
envisioned a pipe that would extend to Goodman Road on the east.  The required length of 
pipe may be shorter if urban land uses develop to the west of Union Gap that would not 
require surface water for irrigation.  The Ahtanum Creek Watershed Assessment (Golder, 
2004) determined that a pipe would also be required along the south side of the creek for 
delivery to WIP customers.    

• Service to customers east west of the reservoir would require pumping, as outlined in the 
Ahtanum Creek Watershed Assessment (Golder, 2004). 

• Lining or piping of the upper and lower WIP canals. 

• Distribution laterals that would deliver water from the main conveyance pipe to the farms 
where the water will be used.   



 

APPENDIX B – SUPPLEMENTAL INFORMATION ON WATER 
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Supplemental Information on Water Rights and  
Total Water Supply Available 

Water Rights 

The following sections provide additional information on water rights in the Ahtanum Creek 
Watershed and related Yakima River Basin.  Information is included on state water rights, 
federal tribal rights and Bureau Reclamation laws and policies. 

State-Based Water Rights 

Acquisition of Water Right 

Prior to enactment of the surface water code in 1917 and the groundwater code in 1945, 
appropriative water rights were obtained by following the common law or statutory notice 
requirements and putting the water to beneficial use.  Owners of pre-code water rights have been 
required to file a water right claim in order to preserve their water rights (RCW 90.14.071).  
Riparian water rights were obtained through ownership of land abutting the water source, and if 
such rights were not perfected by 1932 they were lost.  Failure to file a claim results in a waiver 
or relinquishment of the right (RCW 90.14.071).   
 
Since enactment of the surface water and groundwater codes, with one exception discussed 
below, the only way to obtain authorization to appropriate surface or groundwater is to apply for 
a permit from the Department of Ecology, develop the water diversion works or construct a well, 
and apply the water to beneficial use.  Once this has been accomplished, the water right has been 
“perfected” and Ecology will issue a certificate for the quantity of water put to actual beneficial 
use. 
 
The exception to the requirement to obtain a permit to appropriate water is the legislatively 
created exemption for the withdrawal of groundwater.  Under the exemption, a well can be 
constructed and water withdrawn from an aquifer without a permit if the water will be used for 
(1) stock watering purposes, (2) the watering of a lawn or non-commercial garden not exceeding 
one-half acre in area, (3) single or group domestic uses in an amount not exceeding five thousand 
gallons a day, and (4) an industrial purpose in an amount not exceeding five thousand gallons a 
day (RCW 90.44.050).  This section of the code is commonly referred to as the “groundwater 
exemption” and wells developed pursuant to the statute are known as “exempt wells.”   
 
Under the state’s prior appropriation doctrine, water rights are regulated based upon priority 
date.  In times of water shortage, a senior water right holder with an earlier priority date is 
entitled to use their full water right before the next junior right with a later priority date can be 
exercised.  The priority date for a pre-code water right is the date the water was first put to 
beneficial use; for a riparian right it is the date the riparian land was patented from the federal 
government; and for a right authorized under the water code, once the water right is perfected the 
priority date relates back to the date of application.   
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New State-Based Water Rights 

In order for Ecology to issue a permit for a new water right the Department must make four 
findings regarding the application: (1) the proposed use of water must be for a beneficial 
purpose; (2) there must be water available for appropriation; (3) the proposed use must not 
impair existing water rights; and (4) the proposed use must be in the public interest (RCW 
90.03.290). 

There is no single comprehensive definition of the types of beneficial uses, however the Water 
Resources Act provides the most relevant list of beneficial uses of water for purposes of the 
permit application process: “domestic, stock watering, industrial, commercial, agricultural, 
irrigation, hydroelectric power production, mining, fish and wildlife maintenance and 
enhancement, recreational, thermal power production purposes, preservation of environmental 
and aesthetic values, and all other uses compatible with the enjoyment of the public waters of the 
state” (RCW 90.54.020(1)). 

There must be water available for appropriation from both a legal as well as a technical 
perspective.  Technically, there must be water physically available from the source to meet the 
requested quantity of water.  Water is legally available only if it can be appropriated without 
impairing existing water rights either by reducing the quantity available to satisfy those rights or 
by reducing the quality of the water available.  For purposes of the impairment analysis, existing 
water rights include rights to withdraw or divert water, applications for new water rights (subject 
to exceptions authorized by rule), and instream flows set by administrative rule.  A proposed 
direct diversion out of a surface water source will clearly affect that source.  It is also recognized 
that withdrawal of groundwater from a source in hydraulic continuity with a surface water body 
may also reduce flow in the surface water and thus impair the instream flow right.   

Finally, Ecology cannot issue a permit if the use of water will be detrimental to the public 
welfare, but can only issue a permit if the use of water would be in the public interest.  The 
policies in the 1971 Water Resources Act “require allocation of water in a manner that preserves 
instream resources, protects the quality of the water, provides adequate and safe supplies of 
water and promotes regional water supply systems that serve the public generally” (Gregoire, et 
al., 2000).  These factors inform Ecology’s decision on whether granting an application for a new 
water right would be in the public interest. 

In 1999, Ecology, the U.S. Bureau of Reclamation and the Yakama Nation agreed to study the 
groundwater resources in the Yakima Basin to develop a hydraulic model for water planning and 
management. Ecology agreed to withhold decisions on groundwater applications until the study 
results are in.  Potential exceptions to the hold were identified as transfers and changes, public 
health and safety emergencies and domestic use from exempt wells (Ecology, 1999).   

The general rule is that applications for new water rights are processed in the order they are 
received by Ecology.  However, an application that “resolves or alleviates a public health or 
safety emergency caused by a failing public water supply system currently providing potable 
water to existing users” may be processed prior to competing applications from the same source 
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of water1 (WAC 173-152-050).  Similarly, an application may be processed prior to competing 
applications if there is a public health or safety emergency or the proposed use is non-
consumptive and would “substantially enhance or protect the quality of the natural environment” 
(WAC 173-152-050(2)).  
 
Construction and operation of new storage facilities would require obtaining a reservoir permit 
from Ecology (RCW 90.03.370).  Applications for reservoir permits are subject to the permitting 
requirements in RCW 90.03.250 through 90.03.320.  Generally, parties that propose to put the 
stored water to a beneficial use must also file an application for a secondary permit. However, a 
secondary permit is not required where a water right permit or certificate for the source of the 
stored water authorizes the beneficial use (RCW 90.03.370(1)c).  A secondary permit would not 
be required for water users in the Ahtanum Watershed who have water rights to Ahtanum Creek 
for the entire irrigation season that are confirmed in the Yakima Adjudication.  However, for 
those parties who are confirmed a right to divert only until July 10th each season, a secondary 
permit would be required.  An application for a secondary permit must refer to the reservoir as its 
source of supply and provide documentary evidence that “an agreement has been entered into 
with the owners of the reservoir for a permanent and sufficient interest in said reservoir to 
impound enough water for the purposes set forth in said application” (RCW 90.03.370(1)(a). 
When beneficial use of the water has been completed and perfected under the secondary permit, 
a final certificate of appropriation is issued that refers to the delivery works in the secondary 
permit and the reservoir in the primary permit.   
 
The legislature has directed Ecology to expedite processing applications for certain types of 
storage proposals: (1) storage facilities that will not require a new water right for diversion or 
withdrawal of the water to be stored; (2) adding or changing one or more purposes of use of the 
stored water: (3) adding to the storage capacity of an existing storage facility; and (4) 
applications for secondary permits to use water from existing storage facilities (RCW 
90.03.370(1)(b)).  An application for a reservoir permit for a new Pine Hollow Reservoir would 
not be entitled to expedited processing under the statute.   

Relinquishment 

Once a water right is perfected, it must continue to be used or it is subject to being lost through 
abandonment or relinquishment.  Common law abandonment requires nonuse for an extended 
period of time and an intent to abandon the right.  Statutory relinquishment occurs when all or a 
portion of a water right is not used for five successive years, unless there is a sufficient cause for 
the nonuse (RCW 90.14.160-180).  A water right can be relinquished even if it was not the intent 
of the water right holder to lose the right.  
 
The legislature has defined “sufficient cause” to include, but not be limited to, the following 
circumstances: drought or other unavailability of water; operation of legal proceedings that 

                                                 
1 The “same water source” or “source of water” means “any aquifer or surface water body, including a stream, stream system, 
lake, or reservoir and any spring water or underground water that is part of or tributary to the surface water body or aquifer, that 
the department determines to be an independent water body for the purposes of water right administration” (WAC 173-152-
020(5)). 
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prevent the use of water; and federal or state leases/options to buy land or water rights that 
preclude or reduce the use of the right by the owner of the water right (RCW 90.14.140(1)).  
Several sufficient causes specifically apply to irrigation rights: temporary reductions due to 
varying weather conditions that warrant a reduction in water use; reliance on transitory presence 
of return flow in lieu of diversion or withdrawal of water from the primary source when the 
return flows are measured or reliably estimated; and reductions in water use due to crop rotation 
(RCW 90.14.140(1)).  Specifically in the Yakima Basin, conservation measures implemented 
under the Yakima River Basin Enhancement Project will not result in relinquishment of the 
saved water as long as it is reallocated according to the law establishing the Enhancement Project 
(RCW 90.14.140(1)(i)). 
 
In addition to the sufficient causes for not using water, the following water rights are exempt 
from relinquishment: a water right claimed for power development; a right used for standby or 
reserve water supply; water claimed for a future development where there is a fixed and 
determined development plan within the first 5 years after nonuse and action is taken to develop 
within 15 years of the last use; municipal water supply purposes water rights; a right leased to 
another who makes beneficial use of the water and the change is approved by Ecology; a right or 
portion of a right satisfied by the use of reclaimed agricultural industrial water; and a trust water 
right (RCW 90.14.140(2)).   
 
In order for a right to be relinquished, Ecology must issue an order notifying the water right 
holder of Ecology’s finding of relinquishment, (RCW 90.14.130), or a court in the course of an 
adjudication must enter an order confirming that a right has been relinquished (RCW 
90.03.110.245).  Ecology may also make such a finding when it makes a decision on a change 
application. 

Changes and Transfers 

In general, changes in place of use, purpose of use, and/or points of diversion or withdrawal of a 
water right, or transfers of water rights to others require approval by Ecology under RCW 
90.03.380 or 90.44.100.  As discussed in the Irrigation District Laws section below, Ecology 
does not regulate changes or transfers within an irrigation district or joint board of control.  In the 
Yakima Basin, Ecology does not approve water rights transferred to instream flow (RCW 
90.38.040(6)).  Because water rights in the Yakima Basin are in the process of being adjudicated 
(see the following section), temporary changes of water rights subject to the adjudication must be 
approved by the Adjudication Court through an Order Pendente Lite (an interim order issued by 
the court that remains in effect for the duration of the adjudication or a shorter time as specified 
in the order).  Decisions on permanent changes are made by Ecology.  In making a decision on a 
change application, Ecology must make a tentative determination of the validity and extent of the 
water right, whether all or part of the right has been lost due to nonuse, and whether the change 
would impair any other water right.  When acting on a change application for a surface water 
right, Ecology may not deny the application based on public interest considerations.  Ecology 
may, however, deny a request to change a groundwater right based on such considerations. 

In determining the extent and validity of the existing right, Ecology focuses primarily on how 
much water has been beneficially used.  There are exceptions to the general requirement that a 
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water right be perfected before it can be changed.  An unperfected surface water right for 
municipal water supply purposes may be changed or transferred subject to the conditions 
identified in RCW 90.03.570 regarding water system plans, instream flow and watershed 
planning.  The point of withdrawal or the place of use of a groundwater right that is still in the 
permit stage may also be changed.  However, the purpose of use may not2.  Once Ecology has 
determined the validity of the right, it must assess whether all or part of the right has been 
relinquished for nonuse.   
 
Finally, in making its decision on a change application, Ecology must determine whether the 
change would impair existing water rights – either senior or junior in priority to the right sought 
to be changed.  In contrast to an application for a new water right, Ecology is not required to 
consider potential impairment of pending applications for water rights when Ecology makes a 
decision on a change application.  Existing rights are impaired if there would be a detrimental 
impact on the quantity or quality of the right or direct interference with the ability to exercise the 
right.  To make this determination Ecology must quantify the consumptive use of the right.  If 
the requested change would increase the amount of water used, the right would be unlawfully 
enlarged.  “A change in the place of use, point of diversion, and/or purpose of use of a water 
right to enable irrigation of additional acreage or the addition of new uses may be permitted if 
such change results in no increase in the annual consumptive quantity of water used under the 
water right.”  For purposes of this section, “‘annual consumptive quantity’ means the estimated 
or actual annual amount of water diverted pursuant to the water right, reduced by the estimated 
annual amount of return flows, averaged over the two years of greatest use within the most 
recent five-year period of continuous beneficial use of the water right” (RCW 90.03.380(1)). 
 
There have been recent legislative and administrative changes that allow Ecology to process 
change applications more promptly than was previously possible.  Change applications may now 
be processed independently of applications for new water rights from the same source.  Change 
applications may also be processed ahead of other previously filed change applications if there is 
not sufficient information for a decision on the previous application(s) and notice is given to the 
applicant(s) (RCW 90.03.380(5)).  Applications for change may be processed prior to competing 
applications under the same circumstances as applications for new water rights: for public health 
or safety reasons.  In addition, they may be processed ahead of competing applications if the 
change would substantially enhance the quality of the natural environment; would provide public 
water supplies to meet the general needs of the public for regional areas; or if the applicant is a 
party to an adjudication (WAC 173-152-050(3)). 

The legislature has also attempted to speed up the decisions on change requests by authorizing 
the creation of county Water Conservancy Boards to make initial decisions on such applications 
(Chapter 90.80 RCW).  A Water Conservancy Board applies the same standards as Ecology, and 
sends its record of decision to Ecology.  Ecology may affirm, reverse, or modify the action of a 
board within 45 days (which may be extended by 30 days) of receipt of the record of decision.  If 
Ecology does not act within the prescribed time period, the decision of the board becomes 
Ecology’s decision. 
                                                 
2 The issue whether the purpose of use of an unperfected groundwater right may be changed is currently being appealed to 
Division III of the Washington Court of Appeals in City of West Richland and Benton County Conservancy Board v. Dept. of 
Ecology and Pollution Control Hearings Board, Ct. of Appeals No. 226484-III. 
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Statutory Adjudication of Water Rights 

An adjudication is a quiet title action of existing water rights to determine the rights and 
priorities for the use of water from a specific water source (RCW 90.03.110-90.03.240).  An 
adjudication cannot grant new uses or new rights, rather the court analyzes claims for existing 
rights to determine their current validity.  The rights are limited to the extent the water is being 
beneficially used.  The surface water rights in the entire Yakima Basin are being adjudicated in 
Yakima County Superior Court.  The decisions made in the adjudication will determine the 
extent and validity and relative priority of all surface water rights in the Yakima Basin.   
 
An adjudication may be initiated by Ecology or upon a petition by one or more persons claiming 
a right to divert water (RCW 90.03.110).  Ecology files with the superior court a report of the 
names of all those claiming a right to use water, a description of the claim and a brief statement 
of the facts relating to the water use.  Those claiming the right to divert water are defendants in 
the case and bear the burden of proving their claimed right.  At the end of the adjudication the 
court issues a decree confirming water rights and describing the nature of those rights.  Ecology 
issues a water right certificate that incorporates the court’s findings (RCW 90.03.240).  Water 
rights subject to an adjudication that are not confirmed by the court are lost or extinguished.   
 
To confirm a right that is based upon a certificate the court must find that the water user has 
complied with the permit conditions for beneficial use and exercised due diligence in putting the 
water to beneficial use.  Claims for rights that were acquired prior to the permit system (1917 for 
surface water rights and 1945 for groundwater rights) must have been legally created under the 
common law or statutory notice requirements and perfected by being put to beneficial use.  A 
right is quantified not on the basis of the amount stated in a claim or certificate, but upon the 
amount actually applied to beneficial use.  Once the court has determined the quantity of water in 
a perfected right, it must determine whether all or a portion of the right has been lost due to 
common law abandonment or statutory relinquishment.  The court also determines the land to 
which the water right is appurtenant. 
 

Tribal Rights 

Federal tribal reserved water rights are primarily based upon the Winters Doctrine, which was 
established in Winters v. United States, 207 U.S. 564 (1908).  The two main principles of the 
doctrine are that (1) when the United States creates reservations, it implicitly included a 
reservation of water in an amount necessary to fulfill the purposes of the reservation, and (2) the 
priority date of the water right is the date the reservation was created.  Courts have generally held 
that tribal reservations created in the 19th Century were primarily to give the tribes an 
agricultural base (see, e.g., Arizona v. California, 373 U.S. 546, 1963).  Creation of a reservation 
may also imply the use of water for long-established aboriginal uses such as fishing and hunting.  
The priority date for water for such aboriginal uses is time immemorial (United States v. Adair, 
723 F.2d 1394 (9th Cir. 1984)).  Federal reserved water rights law does not distinguish between 
surface and groundwater, particularly where the two sources are in hydraulic continuity (In re the 
water Rights of Gila River System and Source, 989 P.2d 739 (Ariz. 1999)). 
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Federal tribal reserved water rights are not subject to the “use it or lose it” rule that is applicable 
to state-based water rights; therefore, the rights are not subject to relinquishment or abandonment 
for nonuse.  The reserved rights are for potential future use as well as historic use.  The future 
right for water for agriculture is defined by the practicably irrigable acres (PIA) standard.  Those 
areas susceptible to sustained irrigation at a reasonable cost.  The number of acres included 
within PIA is the number currently under irrigation plus those susceptible to irrigation but not yet 
developed.   

Some reservation lands passed from ownership in trust for the benefit of the tribe to private 
ownership under the General Allotment Act of 1887 (Dawes Act, 24 Stat. 388).  Under the Act a 
tribal member could be allotted 80 acres of irrigable land for agriculture or 160 acres of grazing 
land (25 U.S.C. sect. 331).  The federal government would hold the allotted lands in trust for an 
individual tribal member for 25 years, after which the government could convey the land in fee 
to the allottee.  The tribal allottee has a federally reserved water right that is not subject to 
relinquishment.  The tribal allottee may convey his or her property and appurtenant water right to 
a non-tribal successor.  If the tribal allottee has not beneficially used the water prior to selling the 
property, the non-tribal successor must put the water to beneficial use within a reasonable time 
after the property passes out of tribal allottee ownership.  The right now held by the non-tribal 
allottee becomes subject to relinquishment. 

Federal reserved water rights may be adjudicated in state court under the McCarran Amendment, 
(43 U.S.C. sect. 666(a)).  Under the Amendment, Congress waived federal immunity and 
allowed the United States to be named in a state water rights general adjudication in its own 
capacity and as trustee for the tribes.  There was some dispute whether a general adjudication 
required that both surface and groundwater be adjudicated.  The Ninth Circuit has determined 
that groundwater need not be included for an adjudication to be a general adjudication (United 
States v. Oregon, 44 F.3d 758 (9th Cir. 1994)). 

Irrigation District Laws 

Irrigation districts are public entities formed pursuant to state statute.  The primary purpose of an 
irrigation district is to divert and convey water to water users for irrigation of the lands within the 
district.  An irrigation district may be formed for any of the purposes listed in the statute 
including the construction or purchase of new irrigation works, or repair or improvement and 
operation and maintenance of existing works for irrigation of lands within the district, 
construction or repair of diverting conduits from a natural water supply source to the point of 
distribution to individuals for irrigation, contracting with the federal or state government for 
irrigation purposes, and/or performance of all things necessary for the district to exercise the 
powers in the statute (RCW 87.03.010).  In addition, irrigation districts have authority regarding 
purchase, sale and generation of electric power; provision of water to owners of irrigated lands 
within the district for domestic purposes; drains and sanitary sewers and sewage disposal and 
treatment plants; delivery of water to cities within the district; water for fire fighting purposes; 
and entry into contracts with other irrigation districts, boards of control, municipal or quasi-
municipal corporations to jointly acquire and maintain works for irrigation and domestic water, 
drainage and sewerage (RCW 87.03.015). 
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Under Washington law, individual water users within the district are the owners of the water 
rights.  An irrigation district is a trustee for the water users within the district and is obligated to 
deliver water to the water users subject to the bylaws and regulations of the district.  Special 
provisions apply to transfers of water rights within and between irrigation districts.  If the 
transfer is from one district to another, Ecology must receive the concurrence of each district that 
the transfer will not adversely affect the ability of the district to deliver water to other 
landowners or impair the financial integrity of the district (RCW 90.03.380(2)).  A change in 
place of use by one or more water users within an irrigation district does not require Ecology’s 
approval if the water use continues within the irrigation district; the only approval required is 
from the board of directors.  If the water is provided by an irrigation entity that is a member of a 
joint board of control, the joint board must approve the change and it must not cause detriment or 
injury to existing rights (RCW 90.03.380(3)).  

A joint board of control may be formed between  

. . . two or more irrigation entities which are the owners of, have an ownership 
interest in, or are trustees for owners of water rights having the same source or 
which use common works for the diversion and either transportation, or drainage, 
or both, of all or any part of their respective irrigation water supplies (RCW 
87.80.010).  

An “irrigation entity” means an irrigation district or any other entity that provides irrigation 
water as a primary purpose” (RCW 87.80.005(2)).  An “ownership interest”’ “means the 
irrigation entity holds water rights in its name for the benefit of itself, its water users or, in 
federal reclamation projects, the irrigation entity has a contractual responsibility for delivery of 
water to its individual water users” (RCW 87.80.005(4)). 

Special provisions also apply to transfers of water in the case of a joint board of control.  
Ecology must approve any change of a water right that would change the point of diversion, 
purpose of use, or place of use outside the board’s area of jurisdiction.  Such approval is given 
pursuant to RCW 90.03.380.  If the board’s jurisdiction is within a federal reclamation project, 
the Bureau of Reclamation must also approve the change (RCW 87.80.130(2)(c)).  If a transfer is 
between individual entities within the joint board of control, the board is required only to notify 
Ecology and any tribe requesting notification (RCW 87.8092)(d)).  If the board of joint control 
wishes to undertake a water conservation or system efficiency improvement project that will 
result in distribution of saved water within the board’s area of jurisdiction, it must first consult 
with Ecology and if within a federal project, obtain approval from Reclamation to assure the 
proposal will not impair rights of other water holders or Reclamation contract water users (RCW 
87.80(2)(b)).  The saved water may be redistributed within the area of the board’s jurisdiction if 
it will not injure existing rights outside the board’s area of jurisdiction, including instream flows 
established under state or federal law (RCW 87.80(2)(a)). 

The only irrigation district in the Ahtanum Watershed is the Ahtanum Irrigation District (AID).  
It is an unusual district in that it does not own any canals, diversion or distribution works.  The 
AID uses Ahtanum Creek as the conveyance works to deliver water to the individual users who 
divert directly from the creek.  The Wapato Irrigation Project (WIP) is located on the south side 
of Ahtanum Creek within the boundaries of the Yakama Reservation.  The WIP is operated by 
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the Bureau of Indian Affairs in consultation with the Yakama Nation.  The WIP diverts water 
from Ahtanum Creek and delivers it to reservation landowners in the Ahtanum Unit via the 
Ahtanum Main Canal and Lower Canal.  Water users pay assessments to the WIP and the WIP 
delivers water prorata to tribal and non-tribal fee owners and properties held in trust for the 
benefit of the Yakama Nation.  The WIP also diverts water from the Yakima River at the Wapato 
Diversion Dam at Union Gap for delivery to the Wapato-Satus Unit.  AID, the Johncox Ditch 
Association, and the WIP each would be considered an “irrigation entity” for purposes of 
possible formation of a joint board of control.   

Bureau of Reclamation Laws and Policies 

The U.S. Bureau of Reclamation (Reclamation) operates the Yakima Irrigation Project (Yakima 
Project) for irrigation water supply, instream flows for fish, and flood control.  The project, 
which supplies water to most of the water users who divert surface water from the Yakima, 
Naches, and Tieton Rivers.  The Yakima Project provides water to about 361,000 irrigated acres 
of the Yakima Project and represents about 70 percent of the total surface water diversions for 
major irrigation entities in the Yakima River Basin.  The Yakima Project includes five major 
reservoirs with a total capacity of 1,065,400 acre-feet.  A sixth reservoir, Clear Lake, has a 
capacity of 5,300 acre-feet and is used primarily for recreational purposes.  The water supply for 
the Yakima Project is derived from natural runoff, storage, and return flow from irrigated areas. 

The Yakima Project is composed of six irrigation divisions:  Kittitas, Roza, Tieton, Wapato, 
Sunnyside and Kennewick.  The Kittitas, Roza and Tieton Divisions divert upstream of the 
confluence of Ahtanum Creek and the Yakima River.  The Wapato, Sunnyside and Kennewick 
Divisions divert from the Yakima River downstream of the confluence of Ahtanum Creek and 
the Yakima River. 

Reclamation prepares forecasts of the expected Total Water Supply Available (TWSA) for the 
Yakima Project.  TWSA represents the combined quantity of unregulated flow, return flow, and 
stored water available for use.  TWSA is computed at Sunnyside Dam.  The forecast is used to 
determine the adequacy of water supply to meet entitlements.  Since 1995 the forecast of TWSA 
has also been used to determine the magnitude of instream flow needs (target flows) over 
Sunnyside and Prosser Diversion Dams pursuant to the Yakima River Basin Water Enhancement 
Project (YRBWEP) (Title XII, Public Law 103-434).  Target flows are met from TWSA prior to 
determining if proration is necessary.  Proration is the process the Reclamation employs in 
water-short years to allocate the TWSA.   

There are two classes of water entitlements, proratable and nonproratable.  Nonproratable water 
users have water rights with priority dates filed prior to 1905.  Proratable water users have water 
rights with a later priority date, and therefore have a lower priority and may have their water 
allotments reduced during a low flow year.  Nonproratable entitlements have not been cut back 
in any year to date.  Any shortages that may occur after the nonproratable water rights are met 
are shared equally by all of the proratable water users.  The total volume of entitlements supplied 
by Reclamation above the Sunnyside Dam is approximately 2.5 million acre-feet (MAF) for the 
April through October time period.  Of those entitlements, 51 percent, or 1.28 MAF are 
proratable.  The water users with the largest proratable supplies are the Roza Irrigation District, 
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Kittitas Reclamation District, the WIP, and the Sunnyside Division.  Table B-1 lists the 
entitlements for those water users with the largest proratable water supplies. 

Table B-1.  Summary of Entitlements for Largest Proratable Water Users 

Water User Proratable 
Entitlement (ac-ft) 

Non-Proratable 
Entitlement (ac-ft) 

Total 
(ac-ft) 

Kittitas Irrigation District 336,000 0 336,000 

Roza Irrigation District 375,000 0 375,000 

Wapato Irrigation Project 350,000 305,613 655,613 

Sunnyside Division 142,684 315,836 458,520 

 

Downstream of Sunnyside Dam, the Kennewick Division diverts water from the Yakima River.  
The Yakima Project is not operated specifically to provide a water supply for the Kennewick 
Division users since in Reclamation’s experience, those users obtain sufficient water from 
tributaries downstream of Sunnyside Dam and from return flow from irrigated areas between 
Sunnyside Dam and the diversions for the Kennewick Division.  

The volume of TWSA can vary substantially depending on snowfall conditions in the Cascade 
Mountains.  The average TWSA, covering a period since 1940, is over 3 MAF.  During drought 
periods such as in 1977, 1993 and 1994, TWSA was just over 2 MAF.   

It is the experience of Reclamation that unregulated flow (flow in excess of that needed for 
filling reservoirs or derived from tributaries without storage reservoirs) can meet irrigation 
demands in most years up to early July.  At that time, the Yakima Project goes on “storage 
control” and most irrigation demands are then met from reservoir releases.  During drought 
periods that date is earlier, usually during May. 

Reclamation filed for withdrawal from appropriation of all unappropriated surface water in the 
Yakima River Basin under Chapter 90.40 RCW in 1979.  The filing was made when Congress 
authorized YRBWEP.  Ecology needs to extend the withdrawal every five years or less.  The 
Reclamation withdrawal has received extensions and is still current.  Therefore, any new surface 
water use in the Yakima River Basin would need to be agreed to by Reclamation.  The new 
surface water user would need to demonstrate to Reclamation and Yakima Project water users 
that it would not adversely impact their water rights.   

Ahtanum Subbasin Adjudication Supplemental Information 

The following discussion is a supplement to the information on the Yakima River Basin 
Adjudication in Section 4.13.  This discussion is a summary of the current status of remaining 
issues in the Ahtanum Subbasin proceeding before the Adjudication Court.  The Court’s ruling 
on these issues will determine the extent of the existing water rights in the Ahtanum Watershed.  
Any new water right for storage and any delivery of water to water right holders must be in 
compliance with and not impair existing rights. 
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1. Yakama Nation’s Water Right 

In the Report of the Court, the Court described the water rights of the Yakama Nation as follows.  
The Yakama Nation’s irrigation right has a priority date of 1855, the date of the establishment of 
the Reservation.  The number of acres historically irrigated is 3,306.5 acres (2,728.7 active and 
577.8 idle).  The annual quantity of water under the water right for the actively irrigated acres 
based on a water duty of 4.4 acre-feet/acre/year is 12,121 acre-feet.  The instantaneous quantity 
(Qi) is described per Ahtanum II: (1) from April 1 through July 10 of each year, the Yakama 
Nation is entitled to 25 percent of the natural flow in Ahtanum Creek, and (2) after July 10, the 
Yakama Nation is entitled to 100 percent of the flow provided that (a) there is sufficient flow left 
in Ahtanum Creek for fish life, and (b) in later winter/early spring, there is enough flow for the 
AID to recharge its irrigation facilities.  The irrigation right also has a PIA component for 
irrigation of future lands should stored water become available.  The Court determined the total 
number of PIA at 5146.85 acres based on the capacity of the WIP as designed in 1915. The Qi 
for irrigation of future lands (idle plus irrigable) would be 0.0125 cfs and the QA would be 4.4 
acre-feet/acre, an additional 10,639.86 acre-feet/year.  The irrigation right is confirmed to the 
United States in trust for Yakama Nation in a proratable amount with tribal allottee and non-
tribal successors on the Reservation.   

The Yakama Nation’s water right in the Yakima Basin for fish and other aquatic life was 
previously confirmed by the Adjudication Court.  The right is unquantified but is described as 
the “minimum instream flow necessary to maintain fish life in Ahtanum Creek in light of 
prevailing conditions.”  

The parties have raised no objections to the Yakama Nation’s water right for fish in their post-
hearing briefs.  They have, however, raised an objection to the number of acres that are 
considered to be PIA.  The AID and Johncox Ditch object to the number used by the Court and 
argue it should be the number previously used by the Court—4,968 acres.  These parties also 
claim that the use of water on south side lands in 2004 constituted waste.  They claim that under 
the water duty established by the Court, there was enough water diverted to irrigate 3,680 acres 
and only 2,000 acres were actually irrigated.  The Yakama Nation answers that the issue is not 
before the Court and the Court is basing its decisions on water use from 1957 through 2001, and 
should not consider water use in 2004. 

2. Excess Water 

The Court defines “excess water” as water that exists prior to July 10 when the flow in Ahtanum 
Creek is less than 62.59 cfs and (1) the on-Reservation water users are not using that excess 
water, and (2) the excess water is not being used to maintain fish life.  The issues regarding 
“excess water” are (1) whether it actually exists and (2) if so, how it is to be calculated.  The 
Yakama Nation and the United States argue there is no excess water because irrigable acres is 
the proper basis to quantify the Yakama Nation’s water right and the courts have previously 
acknowledged there is not sufficient water to irrigate the acres identified within the capacity of 
the WIP as designed in 1915.  Other parties respond that there is excess water to the extent it is 
not being beneficially used by the Yakama Nation.  They contend that irrigable acres are relevant 
to the Yakama Nation’s paper water right, but irrigated acres are relevant to whether there is any 
excess water available at any given time. 
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The parties make similar arguments regarding the calculation of excess water.  The Yakama 
Nation and the United States contend that it should be determined by PIA, not by actual 
beneficial use.  Further, they maintain that if the Court allows the northside water users to make 
a claim for water in excess of project capacity, the United States must be allowed to make a 
claim under PIA in excess of the same. Other parties respond that excess water should be 
calculated annually and daily by applying the water duty to the number of acres actually being 
irrigated.   

3. Junior Water Rights 

The issue of “junior water rights” is directly tied to that of excess water.  Under the Court’s 
analysis, junior water rights would be awarded to the parties who would be entitled to receive 
excess water.  According to the Court they include north side water users who did not file an 
answer in the Ahtanum II case, and AID patrons who have been using more water than that 
confirmed in Ahtanum II.  Claimants who failed to file an answer in Ahtanum II must prove that 
they were not properly joined to the case, that they are successors to a signatory to the Code 
Agreement, and that their water right was confirmed in the Achepohl Decree.  The water rights to 
the excess water would be junior to the Southside water users and to the north side water users 
whose water rights were confirmed in Ahtanum II. 

The objections to the Court’s ruling on junior water rights are far ranging.  The Yakama Nation 
and the Untied States object to any finding of junior water rights because they contend there is 
no excess water.  They maintain that a federal tribal reserved water right is based on irrigable 
acres and includes the right to storage capacity of any future reservoir.  Others maintain junior 
water rights exist, but only to water before July 10 each year.  Others believe the junior rights 
should also extend after July 10.   

There is also disagreement whether the TWSA should be a consideration when deciding whether 
there is any excess water and any junior water rights.  The United States and the Yakama Nation 
maintain that TWSA must be considered because water that flows from Ahtanum Creek into the 
Yakima River contributes to flows at the gauge at Parker.  Since the readings from the gauge are 
used to determine in part whether proration is necessary at any given time, a reduction in flows 
from Ahtanum Creek could mean that proration would occur more often and the reduction could 
be increased.  Other parties maintain that any rights confirmed in Ahtanum are senior to the 1905 
rights in the Yakima Project and therefore have the right to take the water from Ahtanum Creek. 

4. North Side Water Rights 

There is also an issue regarding where junior water rights may be used.  The answer depends in 
large part upon whether or not the court in Ahtanum II awarded an aggregate right for the north 
side or individual parcel-by-parcel water rights. The Adjudication Court found that the 75 
percent award is shared by the north side and parceled out according to the priorities established 
by the Achepohl Decree. The AID and Johncox Ditch argue that Ahtanum II awarded an 
aggregate right and placed no restriction on where excess water may be used on the north side 
and that the use of water there is governed by state law under Achepohl.  Ecology and others 
argue that the north side rights were confirmed as individual rights and any change in place of 
use must be approved by Ecology. 



Ahtanum Creek Watershed Restoration Program Final EIS 

June 2005  Page B-13 

5. Non-diversionary Stockwater Right 

The Adjudication Court has ruled that there is a non-diversionary stockwater right, which 
requires 0.25 cfs to be retained in the streams when naturally available.  The Yakama Nation and 
the United States argue strongly that no such right has been proved and there is no justification 
for a right senior to the Yakama Nation’s 1855 priority date.  Further, they assert that to keep 
0.25 cfs in Bachelor and Hatton Creeks would require a diversion of 5 cfs from Ahtanum Creek 
and would shorten Yakama Nation’s irrigation season by 2-4 weeks.  Others parties maintain the 
non-diversionary stockwater right is appropriate and necessary. 

Supplemental Information on the Effect of the ACWRP on TWSA 

An analysis of the potential effect on TWSA was made.  The current flow from Ahtanum Creek 
to the Yakima River for average flow conditions and for a representative dry year (1977) is 
shown in Table B-2.  The flow from Ahtanum Creek between April and October is estimated to 
be 32,600 acre-feet on average.  For a dry year such as 1977, the flow is much less—5,500 acre-
feet in the April to October time period.  Most of the flow occurs during the April to June period 
as snowmelt.  For average flow conditions, over 80 percent of the flow from Ahtanum Creek 
occurs between April and June.  That time period corresponds to when unregulated flows meet 
the demands of Yakima Project water users, including those downstream of Ahtanum Creek.   

Table B-2.  Average and Dry Year Flows in Ahtanum Creek 

 Oct 
(cfs) 

Nov 
(cfs) 

Dec 
(cfs) 

Jan 
(cfs) 

Feb 
(cfs) 

Mar 
(cfs) 

Apr 
(cfs) 

May 
(cfs) 

Jun 
(cfs) 

Jul 
(cfs) 

Aug 
(cfs) 

Sept 
(cfs) 

April-Oct 
total (acre-

feet) 

Average 20 28 49 75 120 132 137 169 146 31 16 19 32,633 

Dry Year 
(1977) 25 25 39 33 28 27 16 23 13 9 7 12 5,484 

 

It should be noted that a reduction in diversions from Ahtanum Creek system after July 10 of 
each year recently occurred to improve instream flow.  That action increased the flow discharged 
to the Yakima River.   

The potential change in flow from Ahtanum Creek resulting from the alternatives was analyzed 
using the GoldSim model.  The difference between average monthly flows for current flow 
conditions, which would generally continue under Alternatives 1 and 3 versus Alternatives 2 and 
4 is summarized in Table B-3.  For Alternatives 2 and 4, Pine Hollow Reservoir would divert 
surface water during the winter and spring time reducing flow.  However, water from the 
reservoir would also augment streamflow to meet instream flow targets.   
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Table B-3.  Difference in Average Monthly Flows at Union Gap  
with Implementation of ACWRP Alternatives 

 Oct 
(cfs) 

Nov 
(cfs) 

Dec 
(cfs) 

Jan 
(cfs) 

Feb 
(cfs) 

Mar 
(cfs) 

Apr 
(cfs) 

May 
(cfs) 

Jun 
(cfs) 

Jul 
(cfs) 

Aug 
(cfs) 

Sept 
(cfs) 

April-
Oct 
total 

(ac-ft)

Average Year 

Current 
Conditions 

and 
Alternatives 

1,3 

0 0 0 0 0 0 0 0 0 0 0 0 0 

Alternatives 
2,4 3 -2 -10 -5 -15 -9 -4 3 4 33 1 4 2,676 

Dry Year (1977) 

Current 
Conditions 

and 
Alternatives 

1,3 

0 0 0 0 0 0 0 0 0 0 0 0 0 

Alternatives 
2,4 4 5 6 13 16 18 3 -19 -13 9 3 3 -562 

 

The difference in the April to October flow volume at Union Gap between Alternative 1 and 3 
(without Pine Hollow Reservoir) and Alternatives 2 and 4 (with Pine Hollow Reservoir) is 
approximately 2,700 acre-feet for average flow conditions and -600 acre-feet for dry years such 
as 1977.  The flow volume for the April to October time period is used in TWSA calculations.  A 
slight increase in flow during that time period is predicted for average conditions, while a very 
slight decrease is predicted for drought conditions.  The potential effect on TWSA would be very 
small (much less than 0.1 percent) and would not be measurable by Reclamation.  In addition, 
most of the flow reduction would occur during the time that the Yakima Project is not on storage 
control. 

Effect on Other Reclamation Operations 

Reclamation operates the Yakima Project on a year-round basis to provide irrigation water 
supply while reducing impacts on fisheries resources.  Operations take into account requirements 
for spawning, incubation, rearing, passage, flushing/spike flows, ramping rates, power 
subordination, and carryover storage in the Yakima Basin on an annual to daily basis (U.S. 
Bureau of Reclamation, 2002).  A discussion follows of the operational seasons and the potential 
effect of the ACWRP on Reclamation operations.  The description of operations is mostly copied 
from the Interim Comprehensive Basin Operating Program (U.S. Bureau of Reclamation, 2002). 
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Fall Operations (August, September, October):  

 In August, river operators begin the transition to fall operations (August, September, October), 
which establishes the demands, constraints, and operational criteria for the next season.  The fall 
operations period overlaps summer/fall operations, as the irrigation season is brought to a close.  
During August, September, and October, when the reservoirs are being drawn down to meet 
irrigation needs, releases are coordinated to maintain system storage flexibility so that flows can 
be ensured and provided for spawning, incubation, and rearing of spring Chinook eggs and fry 
operations during the next season of operations.  Fishery flow needs are coordinated with System 
Operations Advisory Committee.  During the late August through September 10th period, the 
mini flip-flop and flip-flop operations are performed.  During the flip-flop operations, 
Reclamation lowers the releases from the Upper Yakima River Reservoirs and increases releases 
from Rimrock Reservoir.  The Rimrock Reservoir releases are used to meet irrigation demands 
in the lower Yakima River system so that river levels can be kept low in the upper Yakima River 
system to benefit salmon.  The flip-flop operation allows Reclamation to protect salmon redds in 
the upper river during the incubation and emergence/rearing periods, while minimizing the 
release demands and maximizing storage.  Requests for power subordination are also possible on 
the lower river system during this period to maintain instream flows for migration, passage, and 
rearing. 

Potential Effects of the ACWRP 

The modeling performed for the ACWRP (Table B-3) indicates an increase in flow for each of 
the three fall months for both average and wet years for Alternative 2 or 4.  No change in flow 
would occur for Alternative 1 or 3.  No effect on fall operations would result from any of the 
alternatives as flow into the Yakima River would remain the same or increase. 

Winter Operations (November, December, January, February):   

During this period, stream flows into Yakima Project reservoirs in excess of downstream 
requirements are stored.  Flows are bypassed or released to provide instream flow for the 
incubation of spring Chinook eggs and fry and to meet other fish demands.  Release schedules 
also consider flood control requirements.  Flood control operations that may occur are guided by 
flood control space guidelines for the reservoirs and by forecasts of future runoff.  Flood control 
operations must consider real time stream flows downstream of the dams prior to releasing 
water.  For example, stream flows in the Yakima River at Easton, Cle Elum, Ellensburg, Parker, 
and Kiona; in the Naches River at Cliffdell; and in the Naches River are evaluated prior to any 
reservoir release.  The main objective during flood control operations is to provide maximum 
protection against flood damage in the Yakima River Basin as a whole, without jeopardizing the 
irrigation water supply for the following year.  Other issues or constraints at this time include 
migration flow and possible power subordination in the lower river system. 

Potential Effects of the ACWRP 

The modeling performed for the ACWRP (Table B-3) indicates a decrease in flow for each of the 
four winter months for average years and an increase in flow for dry years for Alternative 2 or 4.  
No change in flows would occur for Alternative 1 or 3.  The maximum decrease in flow during 
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average years is 15 cfs during February.  Filling the proposed Pine Hollow Reservoir would 
cause the decrease in flow.  As a comparison, the mean flow in the Yakima River at Parker 
(downstream of Ahtanum Creek) is approximately 3,000 cfs in February.  The change in flow 
resulting from filling the reservoir would be small and not measurable in the Yakima River 
during the winter operation period in average water years.  In dry water years, flow is controlled 
more closely in the Yakima River.  The mean flow in the Yakima River at Parker during the 
winter months in a dry water year is approximately 1,000 cfs, or one-third that of an average 
water year.  However the modeling performed for the ACWRP indicates an increase in flow 
during a dry year in this time period.  The increase is caused by the imposition of instream flow 
targets on the North Fork and Main Stem Ahtanum Creek.   

Alternative 2 or 4 would cause a slight and not measurable reduction of flow in the Yakima 
River during average water years.  During dry water years when Yakima River flows are much 
less, the alternatives would slightly increase flow.  No effect on operations would result from 
Alternative 1 or 3.  

Spring/Summer Operations (March, April, May, June):  

 Stream flows into the reservoirs in excess of downstream requirements are stored during this 
period.  Irrigation diversion demand is largely met from natural flow accruing below the 
reservoirs from unregulated tributaries such as Ahtanum Creek.  Some supplemental releases are 
made for instream flow maintenance for incubation and rearing where unregulated inflow 
downstream of the dams is inadequate.  Occasionally releases are made for enhanced passage 
flows, spikes, or other flow enhancement needed to encourage smolt out-migration.  Other issues 
or constraints at this time include migration flows and possible power subordination in the lower 
river system.  Releases to maintain appropriate flood control space are provided as necessary.  
Spring/summer flood control operations at the five project reservoirs occur each water year, even 
during most dry years.  The volume of runoff potential is estimated by the runoff forecast in 
balance with the TWSA process.  The runoff forecast and the flood space guide curves are taken 
into account in the refill process and in the timing of attaining a full storage system.  Reservoirs 
are generally brought to their highest level during the late May through June time period.  Some 
of the reservoir inflow is stored and some is passed through the reservoir to supplement 
unregulated flows and return flows to meet downstream diversion demand.  Unregulated flow 
and return flow are generally adequate to meet irrigation diversions through June.  However, 
storage releases have begun as early as May in dry years and as late as August in wet years.  The 
average date of storage control (period of record, 1926 to 1999) in the Yakima River basin is 
June 24th. 

Potential Effects of the ACWRP 

The effect on TWSA from Alternative 2 or 4 was described in the previous section of this 
Appendix B, with a slight increase in flow available for TWSA in average years and a slight 
decrease in dry years.  Water from unregulated tributaries not captured by Reclamation is used as 
a water supply prior to the time when contract obligations are met out of TWSA (April).  That 
water, called flood water, is used to prime canals and provide frost water and some early season 
water to irrigators.  The irrigation districts with flood water claims located downstream of 
Ahtanum Creek are the Sunnyside Division and the Wapato Irrigation Project.  The modeling 
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performed for the ACWRP indicates a decrease in flow of 9 cfs for an average water year in 
March.  During a dry water year, an increase of 18 cfs is predicted.  In comparison, the mean 
flow in the Yakima River at Parker is 3,150 cfs during March and during a dry year is much less, 
approximately 1,200 cfs.  

Alternative 2 or 4 would cause a slight and not measurable reduction of flow in the Yakima 
River during average water years during the March time period.  During dry water years when 
Yakima River flows are much less, either alternative would slightly increase flow.  No effect on 
operations would result from Alternative 1 or 3.  

 




