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List of Commenters and Response to Comments

Washington’s Water Quality Management Plan to Address Nonpoint Sources of Pollution
(Nonpoint Plan) is a statewide management plan that outlines Washington State’s approach to
address water quality impacts from nonpoint sources (NPS) of pollution. The Nonpoint Plan
meets U.S. Environmental Protection Agency (EPA) Clean Water Act requirements, and ensures
Washington State’s eligibility for Section 319 (federal NPS Program) funding.

We accepted comments on the Draft Nonpoint Plan from May 22, 2025 to August 29, 2025. We
received 64 comment submissions, many of which covered multiple topics. Comments were
broken into their component parts and organized by the chapter of the Nonpoint Plan their
content refers to. Several commenters attached supporting documentation or references to
their comments, and others included references via footnotes- we have not included that
content in this document. You can see the original comments we received, including
attachments and footnotes, on our online public comments website.2 Comments are available
through this page for at least two years after the document finalization date.

Comments have been numbered and organized by the Chapter and, when applicable, section of
the Nonpoint Plan. Those comments that did not apply to a chapter of the Plan are included in
a section titled “other.” A submitted comment may have been split into several parts, if several
topics were addressed; for ease of locating comment responses, we have listed the
commenters below, in alphabetical order by individual’s last name or by affiliation, with the
numbers assigned to their comments listed after their name.

e Almond, Ann: 68,

e Anonymous 1:15, 17, 63, 74, 86, 92, 120, 142
e Anonymous 2: 25

e Anonymous 3:44

e Aroyan, Bob: 166

e Bartell, Kim: 6,57, 171

e Bayley, Philip: 153

e Christensen, Marc: 19, 159

e Churchill, Nancy: 161

e Davidson, Jim: 42, 162

e DeCosta, Charles: 162

e Figenshow, Scott: 47, 69, 70, 73, 77, 111
e Frankel, Donna: 24, 164

e Harvey, Michael: 27, 167

e Hellie, Dean: 5, 82,93, 112, 143

e Humphrey, Katherine: 16, 75, 99

e Leslie, John: 43, 107, 155

2 https://wg.ecology.commentinput.com/comment/extra?id=7sdJeBRtM

Nonpoint Plan Response to Comments February 2026 Page 6


https://wq.ecology.commentinput.com/comment/extra?id=7sdJeBRtM

e Lummi Nation: 54, 60, 71, 115, 123

e Martin, Glenda: 23, 163

e Martin, Mike: 29

e Mattice, Eleanor: 67

e Meyer, Ed: 1,21, 154

e Millhorn, Seth: 18, 55, 81, 140

e Mukilteo Water and Wastewater District: 37

e Mullen family: 13, 34, 173

e Nooksack Indian Tribe: 51, 59, 83, 90, 95, 114

e Northwest Indian Fisheries Commission: 52, 65, 84

e Okanogan County Farm Bureau: 10, 41, 80, 110, 119, 125, 129, 145
e Olson, Dean: 138

e Pease, Joanne: 28

e Popp, Linda: 32, 144

e Ramsey, Timothy: 156

e Randall, Irene: 33, 106, 172

e Ransavage, Ryan: 36, 61, 78, 88, 108, 116, 124, 128

e Regusci, Beckie: 30, 168

e Schlack, Patricia: 169

e Schlack, Mark: 170

e Schricker, Robert: 20

e Sessler, Jerrod: 2

e Shogren, Virginia: 4, 152

e Snoqualmie Indian Tribe: 50, 64, 87, 131

e Spokane County Cattlemen: 160

e Storm, Stacy: 22

e Swinomish Indian Tribal Community:53, 66, 85, 122, 132

e Szymanski, Michael/Mike: 3, 26, 31, 165

e Washington Cattlemen's Association: 7, 38, 79, 98, 109, 117, 147
e Washington Department of Fish and Wildlife: 126

e Washington Department of Natural Resources: 89, 127

e Washington Forest Protection Association: 136, 137

e Washington Public Utility Districts Association: 151

e Washington State Department of Agriculture: 46

e Washington State Department of Health: 11, 45, 48, 62, 72, 76, 97, 130
e Washington State Potato Commission: 12, 49, 91, 104, 105, 118, 146
e Washington State Tree Fruit Association et al.3: 100, 133, 150

3 Joint comments submitted from twelve Washington agricultural organizations: Northwest Agricultural
Cooperative Council, Washington Farm Bureau, Washington Friends of Farms and Forests, Washington Association
of Wheat Growers, Washington Cattlemen’s Association, Washington Potato and Onion Association, Washington
State Dairy Federation, Washington State Tree Fruit Association, Washington State Water Resources Association,
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e Washington State Water Resources Association: 8, 39, 96, 102, 134, 148

e Worthington, John: 139

e Yakima County Cattlemen's Association: 14, 35, 58, 94, 101, 113, 121, 158
e Yakima-Klickitat Farm Association: 9, 40, 103, 135, 149

e Zapotocky, Cynthia: 141

Washington Winegrowers Association, Worker and Farmer Labor Association, and the Yakima-Klickitat Farm
Association.
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Chapter 1: Nonpoint Source Pollution in Washington
State

Summary response for Chapter 1

This response section responds to several comment themes:

1. Lack of shade-providing plants along streams is not pollution.

Response:

Water temperature is critical to the health and survival of native fish and aquatic
species, which require cool and clean water. When our streambanks do not have
adequate shade due to a lack of riparian vegetation, water temperatures can exceed
those at which native species can survive. Warm water is also more likely to have algal
blooms, which can suffocate fish, contaminate shellfish, and be unsafe for human use.
The lack of shade-providing plants along streambanks is causing harmful temperature
pollution.

Washington’s Water Pollution Control Act (RCW 90.48.020, see Chapter 2 of the
Nonpoint Plan for more information) includes temperature when defining pollution:
“Whenever the word "pollution" is used in this chapter, it shall be construed to mean
such contamination, or other alteration of the physical, chemical or biological
properties, of any waters of the state, including change in temperature, taste, color,
turbidity, or odor of the waters...”

Throughout the state, many streambanks lack shade-providing trees. However, this is
not their historic condition. In all but very few areas of the state (i.e. channel scablands
in eastern Washington), streambanks were vegetated with shad-providing trees prior to
human alteration.

2. Nonpoint source pollution does not have an attributable source.

Response:

There is a common misconception that the term “nonpoint” means that there is no
attributable source of the pollution; this is not true. Nonpoint source pollution commonly
results from land runoff, precipitation, atmospheric deposition, drainage, seepage, or
hydrologic modification and is often caused by rainfall or snowmelt moving over and
through the land. Nonpoint source pollution can also be caused by throwing or allowing
the discharge of pollutants into water bodies (see Chapter 1 of the Nonpoint Plan for
more examples of nonpoint source pollution). While the term ‘nonpoint source’ may
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suggest that pollution cannot be directly attributable to a specific source or cause, the
landuse activities that generate the pollution that is being transported to water are, in
fact, the source. For example, when rain falls onto a muddy field and transports
sediment to a nearby creek, the conditions and management of that field caused the
polluted runoff. Likewise, a failing on-site septic system can lead to pathogens and
chemicals making their way to surface water. The activity that caused pollution is
responsible for that pollution reaching surface water due to runoff or direct discharge.
See also language added to Chapter 1 of the Nonpoint Plan that provides a description of
nonpoint source pollution.

Statement of concern that the Nonpoint Plan focuses on agriculture.

Response:

The Nonpoint Plan addresses a wide range of nonpoint source pollution types. The plan
includes information on regulations and programs related to forestry, on-site sewage
systems, unpermitted stormwater, urban and suburban development, hydraulic projects,
hydropower, toxics reduction and contaminants of emerging concern, vessel sewage,
solid waste management, road construction and maintenance, and pet waste.
Additionally, the plan discusses activities, programs and regulations across multiple
types of land uses and actions, such as salmon recovery programs, land use planning,
water clean-up plans (Total Daily Maximum Loads (TMDLs), Advance Restoration Plans
(ARPs), and Straight to Implementation projects (STls)), and complaint response.
Addressing agricultural sources of pollution is a key activity for Ecology nonpoint
compliance staff. It is a focus because agriculture is a significant source of pollution that
is not addressed by other regulatory programs. For example, urban and suburban
development and stormwater is addressed through land use planning regulations, and
permits such as the Construction Stormwater General Permit, Industrial Stormwater
General Permit, Municipal Stormwater Permit, Sand and Gravel Permit, and Boatyard
Permit. Nonpoint pollution from forestry is addressed through the state Forest Practices
Rules, and on-site sewage systems are requlated through local ordinances and
regulations.

Individual Comments
1. Ed Meyer

Third, Nonpoint Pollution is extremely difficult to trace and very hard to measure. Also, as
stated in the plan, defining Nonpoint Pollution as a "lack of shade-providing plants next to
streams" is not "pollution" but a natural condition. This indicates that this Plan is not about
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mitigating sources of pollution but instead is to be used by Ecology as a vehicle to further
restrict the uses of private property.

Response:

Comment noted. See summary response for Chapter 1.

2. Jerrod Sessler

As a landowner and advocate for rural Washingtonians, | approach the Department of Ecology's
draft 2025 Water Quality Management Plan to Control Nonpoint Sources of Pollution with deep
skepticism. Government interventions often burden citizens, erode constitutional protections
like due process and property rights under the Fifth Amendment, and favor bureaucratic
control over individual freedoms. While clean water is essential, this plan risks overreaching by
blending voluntary best management practices (BMPs) with coercive enforcement,
disproportionately impacting farmers, ranchers, dairymen, and property owners who steward
our lands. | urge Ecology to prioritize incentives, transparency, and site-specific data over
mandates that could lead to regulatory takings without compensation.

The plan's emphasis on agriculture—highlighting pollutants like fecal coliform and nitrates from
manure or fertilizers (Chapter 1, Tables 1-6)—may be warranted under certain circumstances,
but it overlooks urban stormwater and septic contributions. Critics, like those in recent
commentaries, argue this creates unfair targeting, turning "voluntary" BMPs (e.g., riparian
buffers in the Clean Water Guidance for Agriculture, May 2023) into de facto requirements via
escalation under RCW 90.48. This could restrict land use, such as grazing near streams, without
proving site-specific harm, potentially constituting a taking if it deprives economic value (as in
Lucas v. South Carolina Coastal Council, 1992). While the plan promotes grants (Chapter 5),
limited funding and bureaucratic hurdles may exclude small operations, exacerbating economic
strain amid rising costs.

Factually, the plan aligns with federal Clean Water Act (CWA) Section 319 requirements for EPA
funding, but Washington's approach exceeds federal voluntarism by allowing actions on
"substantial potential" pollution without intent (RCW 90.48.080). This contrasts with EPA's
lighter NPS touch, where incentives dominate. Recent Substack analyses raise valid points on
subjectivity—e.g., treating "lack of shade" as a temperature impairment—but the plan ties this
to science-based standards (WAC 173-201A), not whims. Still, without mandatory
upstream/downstream testing before restrictions, it risks arbitrary enforcement, eroding rights.

Encouragingly, under EPA Administrator Lee Zeldin's deregulatory agenda since January 2025,
federal rollbacks—like narrower Waters of the U.S. (WOTUS) definitions and PFAS
reconsiderations (March—July 2025)—could ease burdens on landowners. These changes
reduce federal oversight of wetlands and runoff, providing flexibility for states but highlighting
Washington's plan as potentially "over the top" in stringency. For instance, if EPA views the
plan's rigorous TMDLs and monitoring (Chapters 3 and 7) as misaligned with national
deregulation, it might withhold approval or funding, benefiting property owners by limiting
state overreach. But, one has to ask why the overreach at the state level of the EPA disagrees
that it is necessary or helpful?
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This sets up potential conflict: Ecology plans EPA submission by December 2025, per its May
2025 reading guide. If rejected—due to perceived excessiveness amid EPA's 31-rule rollbacks—
Washington could lose Section 319 grants (vital for BMP incentives), forcing reliance on state
funds like the Centennial Clean Water Fund amid budget constraints. Legal challenges might
ensue, with landowners or industry groups suing under preemption arguments, or Ecology
appealing via administrative processes. Past tensions, like deferred coastal nonpoint approvals
(2013-2024 NOAA/EPA letters), show delays could stall implementation, creating uncertainty
but possibly empowering local control. In a deregulatory climate, such disputes might favor
reduced regulation, protecting rights but risking water quality if unaddressed.

To balance protection and rights, extend the comment period (ending August 29, 2025) to at
least a year for inclusive stakeholder input, including more rural voices. Require site-specific
data for actions, enhance incentives without match requirements, and align with federal
deregulation to avoid conflicts. Property owners aren't polluters—they're stewards. Let's
ensure this plan actually supports them, not burdens them further.

Response:

Comment noted. See summary response for Chapter 1, as well as the summary response
for Chapter 2 regarding Ecology’s regulatory authorities, Miscellaneous Summary
Response 1 for a discussion of private property and takings concern, and Miscellaneous
Summary Response 2 regarding public comment period timing. See as well Chapter 6,
section 6.2.2 of the Nonpoint Plan, for additional language clarifying the role of the
Clean Water Guidance.

3. Michael Szymanski

Here is a Department of Ecology response to my original request to extend the comment
period:

Hello,

We received your comment on the 2025 draft update to Washington's Water Quality
Management Plan to Control Nonpoint Sources of Pollution and acknowledge your request for
an extension of the 100-day public comment period.

Ecology will not be extending the comment period of the draft plan. The comment period will
remain open through the end of August 29, 2025.

The Nonpoint Plan is not itself a rule or regulation, therefore, we do not follow a formal
rulemaking process to update it. Rather, the plan outlines our state's approach to addressing
water quality impacts from nonpoint sources of pollution. The plan includes not only Ecology's
efforts, but all our federal, state, local, and public partners efforts as well. We are required to
update the plan regularly and we follow a collaborative process in coordination with state and
local partners involved in this work. Updates always include ample time for public comment.
The draft plan is an update to the 2022 Nonpoint Plan and largely reflects updates and
additions which provide the most current information about the various partners and programs
involved in this effort, rather than fundamental changes to the strategies and tools utilized by
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the state to address nonpoint pollution. We have included a reading guide for transparency as
to what particular parts of the plan have been updated based on feedback.

We appreciate your interest in the Nonpoint Plan. We will continue to encourage feedback on
the Plan and Ecology's statewide nonpoint strategy going into the future and know that we
welcome engagement, even outside of formal comment periods: nonpoint@ECY.WA.GOV.

Thank you,

--end paste--

The answer boils down to, "Trust us. We're not making any fundamental changes," (though
fundamental is not defined and appears to exclude what amounts to constructive takings that
deny or constrict a property owners use of their land).

My response to the response above:
Thanks for responding.

Beyond that, the work of the Department of Ecology has lost all credibility in my mind because
it considers lack of shade along a stream or river a form of pollution. That's a red flag that
signals overreaching.

It's also noteworthy that your Department is focused on small agricultural concerns that
generally cannot afford to defend themselves in court against orders they issue based on
"voluntary" guidelines.

What's more disturbing is that while the Department of Ecology focuses on small agriculture
concerns that have shallow pockets, the Department apparently has little interest in the
pollution pouring into Puget Sound from the Everett waterfront all the way south to Tacoma
and back up to Bremerton (PSNS), potentially because those polluters have deeper pockets and
can afford better lawyers, proving that all animals are equal, but some are more equal than
others.

There's more Orwellian double speak in a 2013 Washington Supreme Court opinion (attached)
that sides with NOT proving causal links and needing only the potential that a property owner's
use of his land is causing pollution: maybe point-nonpoint pollution would better describe the
rules of the game.

One of the critical features of our justice system pertains to the pursuit of truth and facts based
on evidence. In the case of the Department of Ecology, this standard of justice has been eroded
to a property owner being identified as a potential source of nonpoint pollution because
Department of Ecology says so, no causal evidence needed. Sounds more like Russia than the
U.S. (show me the man and I'll find you the crime).

It's unfortunate the 2013 case didn't work its way to the U.S. Supreme Court where more
centrist jurisprudence would likely have found an unconstitutional taking based only on the
property owner maybe being the cause of the pollution.
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You might want to consider the crazy-loop the Department of Ecology is caught in: attempting
to control non-point pollution by pointing to a maybe point of pollution. That seems like the
opposite of fairness. If the pollution is truly nonpoint, how is it fair to point at one property
owner and hold them to blame for the pollution, especially absent any objective evidence of
causation?

The game is given away when voluntary guidelines morph into compulsory edicts and the
Department spends two years behind closed doors to chart a predetermined policy position
then pretends to solicit input from the community during an abbreviated comment period.

I am regularly embarrassed by Washington state government. Lack of shade is pollution???
Though the pollution is nonpoint, Ecology points to a single property owner as the potential
point of pollution with no causal evidence because they said so??? Good grief!

https://boriquagato.substack.com/p/better-pigs-this-time

Response:

Comment noted. See the summary response for Chapter 1 regarding the relationship
between lack of shade and temperature pollution.

Evaluation of site-specific conditions to determine nonpoint pollution sources is
supported by numerous scientific studies that clearly link site conditions to pollutant
discharges. It is widely known and accepted that, when not properly managed, runoff
from tilled fields, manure applications, fertilizer and pesticide applications, manure piles,
etc. can result in polluted runoff reaching waterways, and that livestock with
unrestricted direct access to surface water contributes fecal bacteria and can cause soil
erosion into surface water. Ecology’s nonpoint field staff collect site specific evidence to
link site conditions to pollution. See the summary response for Chapter 2 regarding the
use of site conditions and visual observations to identify nonpoint source pollution and
what Ecology staff look for to identify nonpoint source pollution on the landscape.

4. Virginia Shogren

| am a rural property owner and sheep farmer. The proposed "Plan" should not be adopted. |
have seen a concerning trend by the state agencies to convert voluntary guidelines into
enforceable mandates. This is legislative action in disguise. The state agencies do NOT have the
power to enact legislative measures against the people of WA State. The proposed 'Plan’
appears to be a power grab that would give the DOE sweeping control over land use in violation
of basic property rights. The Plan would make the CCP proud (perhaps that is the point?).

The Plan's target appears to be rural properties especially those bearing livestock. As a livestock
farmer (sheep) with irrigation water rights, | am deeply concerned that the DOE seeks to take
control of my land and property via water control. The DOE is NOT the state legislature, and any
action taken to adopt or enforce the Plan is patently unconstitutional.
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The Plan is also ridiculous. "Lack of shade" is not pollution. Allowing grass to grow for feed for
livestock may not be controlled or regulated by the state. Vague and subjective definitions in
the hands of bureaucrats wielding false and unconstitutional regulatory power is extremely
dangerous.

Response:
Comment noted. See the summary response for this chapter regarding the relationship
between lack of shade and stream temperature. See also summary response for Chapter
2 for a discussion of the regulatory authority granted by the state legislature and how
nonpoint staff identify nonpoint source pollution on the landscape, setting the
groundwork for site specific technical and financial assistance, and use of enforcement
authorities, if needed.

5. Dean Hellie

Agriculture, specifically Livestock receives an inappropriate focus of the document with some
mention of septic's and stormwater. There seems to be little or no acknowledgement of
recreation, direct human impacts and other sources of non-point pollution.

Response:

Comment noted. See summary response for this chapter.

6. Kim Bartell

| think this is another example of overreach. Are you going to include big corporations and
government facilities in this plan?

Response:

Comment noted. See summary response for this chapter. While the plan does not
explicitly discuss large corporations and government facilities/lands, if they are sources of
nonpoint pollution, they can and have been addressed by programs and tools (regulatory and
non-regulatory) detailed in the plan.

7. Washington Cattlemen’s Association
3. Lack of Scientific Evidence Linking Cattle Operations to Statewide Impairments

The plan leans heavily on general EPA nonpoint source language without providing Washington-
specific scientific data proving that livestock operations are the primary driver of targeted
water impairments.

e The draft does not differentiate between localized issues and statewide trends, which
results in blanket measures applied to all producers.
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e Peer-reviewed, site-specific studies are absent, replaced with assumptions that livestock
access to waterways is the dominant cause of fecal coliform or nutrient levels in all
agricultural watersheds.

Response:

Nonpoint source pollution identification and regulation occurs at the site/parcel level.
The Best Management Practice (BMP) recommendations provided by nonpoint field staff
are also site-specific, tailored to the conditions present on site. Livestock does not need
to be the dominant pollution cause in a watershed in order to be causing pollution at the
parcel level. The majority of watersheds across the state are mixed use- not just
residential, agricultural, or industrial, but a mix of land use types with differing pollution
sources that are addressed with a variety of regulatory tools.

The Clean Water Guidance chapters are developed with consideration for the variety of
agricultural operations in Washington state; it is intended for practices to be selected
from various chapters, depending on the site-specific characteristics of an individual
operation, to address the unique factors of that site. Regardless of statewide trends, the
pollution is identified at the parcel level, and recommendation given are specific to that
operation. See Chapter 3, section 3.3 of the Nonpoint Plan for more information on the
work of nonpoint field staff and Chapter 6, section 6.2.2 for more details on the Clean
Water Guidance.

Additionally, Ecology collects and uses watershed specific data to support TMDL
development. Information on state and local monitoring programs can be found in
Chapter 7 of the plan.

8. Washington State Water Resources Association

The very notion of nonpoint source means no clear and directly attributable source is in play.
Hence, meaningful stakeholder conversations are essential to good, fair public policy outcomes.

Response:

See the summary response for this chapter, regarding the ability to identify land use
practices that cause nonpoint source pollution, thus allowing the identification of a clear
and directly attributable source of pollution. We concur with the commenter’s call for
meaningful conversations with partners around nonpoint pollution prevention work. For
example, the plan highlights a number of venues that we use to meaningfully engage
with partners, including the Water Quality Partnership, the Agriculture Advisory
Committee, and Financial Assistance Council.
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9. Yakima-Klickitat Farm Association

As we seek to address nonpoint issues, it is critical we acknowledge that nonpoint source
means that no clear and directly attributable source is in play. Therefore, meaningful
collaboration is essential to a good, fair public policy outcome.

Response:

See the summary response for this chapter, regarding the ability to identify land use
practices that cause nonpoint source pollution, thus allowing the identification of a clear
and directly attributable source of pollution. Although we disagree with the assertion
that there is no attributable source of pollution, we do support meaningful partner
coordination around nonpoint pollution prevention work. See also Response to the
Washington State Water Resources Association, comment number 8.

10. Okanogan County Farm Bureau
5) Modeling safeguards (SPARROW and similar tools)

Concern. The Reading Guide adds SPARROW modeling; the Plan links modeling to nutrient
management efforts. SPARROW is a basin-scale statistical model—valuable for prioritization but
not suited to farm-level attribution or enforcement decisions without site data. Using regional
model outputs to target individual operations would be scientifically inappropriate and unfair.
Request. Full scientific study performed by WSU or another credited University addressing site
specific analysis through facts and remove all modeling data.

Request. State that SPARROW (or similar) will not be used for source attribution at the parcel
level or for enforcement without on-site monitoring and producer engagement; any farm-level
findings must be grounded in site-specific evidence.

Specific text edits requested:

4. Chapter 7 (Monitoring & Modeling) and Chapter 1 updates: “Watershed models (e.g.,
SPARROW) inform basin-scale prioritization only. They will not be used for farm-level
attribution or enforcement without onsite, representative monitoring.”

Response:

As described in Chapter 3 of the Plan, our nonpoint compliance work is based upon site
specific conditions. Models can be helpful tools for understanding water quality impacts
and sources in watersheds. As we state in Chapter 1, section 1.2 when discussing the
SPARROW model: “These models and outputs can be informative when comparing
nutrient loading and sources among watersheds for purposes of prioritizing watersheds
for pollution reduction activities.” We have not made edits to this language as we
believe this clearly states our intent for the use of watershed models, and our practice of
site-specific information informing enforcement is described in depth in Chapter 3. See
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also the summary response for Chapter 2, for more details on how staff identify nonpoint
source pollution on the landscape, which lays the groundwork for site-specific technical
assistance and potential use of enforcement authorities.

11. Washington Department of Health: Office of Drinking Water
p. 12 Table 1 /p. 16, Table 6
e Would it be useful to add algal blooms to nutrients, plus human/pet health in impacts?

Response:

Thank you for your comment, we have incorporated algal blooms and the potential
detrimental impacts to human and animal health into the suggested tables in Chapter 1.

12. Washington State Potato Commission

On behalf of the Washington State Potato Commission (WSPC) and the state’s potato
growers—who produce approximately 24% of the nation’s potatoes—we appreciate the
opportunity to comment on the Draft 2025 Water Quality Management Plan to Control
Nonpoint Sources of Pollution (the Plan). The Commission supports clean water, collaborative
environmental stewardship, and regulatory frameworks that are both science-based and
implementable.

Below are our comments organized into concerns and proposed solutions.
1. Concern: Agricultural Land Use Disproportionately Framed as a Leading Polluter

The Plan repeatedly identifies agriculture as a leading contributor to nonpoint pollution. While
we acknowledge that agricultural activity influences water quality, we emphasize that many
potato growers already implement robust conservation practices, often at their own expense.

Proactive Solution:

Include recognition of conservation success stories, especially from growers participating in
Voluntary Stewardship Programs (VSP) and conservation district initiatives.

Create a "Good Stewardship Acknowledgment Program" within the Plan to publicly recognize
operations demonstrating sustained compliance and conservation leadership.

Response:

See the summary response for this chapter.

Ecology acknowledges and appreciates the agricultural operators who implement
conservation practices and are responsible stewards of the land; we support these
operators in continuing to protect and restore Washington’s natural resources. We
appreciate the suggestions for highlighting successful examples of voluntary actions to
implement BMPs that are supportive of protecting water quality, and will look for
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opportunities to highlight these examples in outreach materials that we produce (see
added language in Chapter 3, section 3.2.1).

13. Mullen Family

This is nothing but a land grab for the government. This update zeroes in on one target: rural
agriculture. Cities get a pass. Suburbs get a pass. But if you have livestock, open pasture, or
even a garden near a creek, you're in the crosshairs.

Nonpoint pollution—from fertilizer runoff to oil from roads—is hard to trace, hard to measure,
and impossible to regulate fairly with a one-size-fits-all mandate.

Response:

Comment noted. See summary response for this chapter. Regarding the site-specific
nature of nonpoint work, See Chapter 3, section 3.3 of the Nonpoint Plan.

14. Yakima County Cattlemen’s Association

The Yakima County Cattlemen’s Association (YCCA) is a county-wide organization that has been
representing cattle producers and private property owners for the past 75 years. YCCA's
members are cattle producers and private property owners located through Yakima County.

YCCA wished to submit the following comments into the record regarding DOE’s proposed
“Washington’s Water Quality Management Plan to Control Nonpoint Sources of Pollution —
DRAFT”. YCCA opposes the negative tone that DOE takes in regards to livestock grazing and
water quality impacts. YCCA does not support the broad brush approach that this document
insinuates reading a negative impact from livestock grazing on water quality.

Response:

Comment noted.

15. Anonymous 1
Chapter 1-1.2.2

p. 11 The focus on agriculture is interesting, and maybe a little uneven. The Sparrow model
appears to prove that NPS in urban settings is worse than in rural areas. Clicking around from
watershed to watershed, many of them show much higher inputs of nitrogen or phosphorus
from sources other than manure spreading/livestock.

Response:

See summary response for this chapter.

Last paragraph, first sentence. Seems that 'likely sources' would be better than known sources,
as it is non-POINT.

Glad to see mention of climate impacts.
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Response:

Comment noted, we appreciate your support.

1.2.3- p. 12 First sentence the Sparrow Model doesn't support this assertion in many of our
agricultural areas.

Response:

The sentence the commenter is referring to is: “Agricultural areas have consistently been
cited as a significant source of impairment in freshwater nationwide.” This statement is
not asserting that there are not other sources of impairment, such as wastewater
treatment plants, urban runoff, etc. There can be, and are, many sources of impairment
to our freshwater systems, of which agriculture is a (though not the only) significant

source.

P 13- "Atmospheric deposition of enter surface waters via direct fallout or when soils
contaminated via atmospheric deposition erode and enter surface waters."

This sentence is confusing. Erode makes me think of soil runoff not atmospheric definition.

Atmospheric deposition is when pollution from the air, or clouds falls out into surface water.
Nitrogen, sulfur, mercury, and other toxic compounds such as polychlorinated biphenyls (PCBs)
and dioxins may be distributed via atmospheric deposition. Mechanisms for atmospheric
deposition include windblown dust, particles from wildfire smoke. Additionally, fallout may
occur... (could strike forest fire sentence if you switch to above, also we have grassland fires, so
maybe use wildfire instead of forest fire.)

Response:

You are correct that erode used in that sentence refers to soil—the erosion of soils which
have been contaminated by atmospheric deposition can contribute pollution to
waterways. For clarity, we have edited the language in the Plan.

We appreciate the suggestion to broaden ‘forest fire’ to ‘wildfire’ and have made that
change.

Recreation- P 15, first sentence (long) but add rivers.

Response:

Thank you for the suggestion, we have added rivers to this sentence.

P 15 Table 6 juts out — formatting error.
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Response:

We have corrected this formatting error- thank you.

16. Katherine Humphrey

1. Chapter 3 of the plan appears to be promoting buffers as a solution yet again. Buffers are
beneficial to water quality. Setting aside arbitrary large buffers adjacent to streams may or may
not be of benefit. Ecology and tribes attack agriculture first because we are a tiny group now,
and with international trade, entirely replaceable. Agriculture is located near streams because
of use of water for irrigation, and because this is generally where the most fertile soil is.
HB1838 was proposed by Inslee and the tribes to create 'big dumb buffers'. The bill failed
because people thought that putting farmers out of business with arbitrary buffers was a bad
idea. Farmers live on the land everyday. Destroying it and the wildlife we share it with are not
the goals of any farmer in business that | know. | am quite concerned to see buffers yet again.

Response:

Ecology disagrees with the assertion that agriculture is under attack from the nonpoint
program. See summary response for this chapter and Chapter 2 regarding regulation of
agricultural sources of nonpoint pollution. Additionally, see Chapter 2 of the Nonpoint
Plan for more information on the other laws and regulations that are utilized to regulate
other sectors of industry, as well as residential and development activities.

See Chapter 6, section 6.2.2 of the Nonpoint Plan for more information about the Clean
Water Guidance, and specifically Chapter 12 of the Clean Water Guidance: Riparian
Areas and Surface Water Protections, regarding Ecology’s buffer recommendations,
which are not arbitrary, but rather based upon peer-reviewed scientific literature, and
informed by a variety of factors, including the size of the waterbody and the land uses
present at a particular site.

Chapter 2: Washington’s Regulatory Framework

Summary response for Chapter 2

This response section responds to comments that focus on several related questions/issues:

Where does Ecology’s authority to regulate nonpoint pollution come from?

Incorrect assertions that this nonpoint plan represents changes in regulatory authorities
and the changes to the plan must go through the legislature for approval.

How do field staff identify nonpoint source pollution on the landscape (a necessary
precursor to providing technical assistance and utilizing enforcement authorities, if
needed)?
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Response:

Several commenters noted that Ecology’s use of a regulatory framework to address
nonpoint pollution differs from the federal Clean Water Act, which has a limited focus on
solely voluntary programes. It is true that Section 319 of the Clean Water Act, which
established a national program to control nonpoint sources of water pollution, does not
include federal enforcement provisions for nonpoint sources of pollution, but rather
provides grant funding and technical assistance to support state programs to address
NPS pollution. EPA guidance recognizes that state programs “can include, as
appropriate, nonregulatory or regulatory programs for enforcement, technical
assistance, financial assistance, education, training, technology transfer, and
demonstration projects to achieve implementation of best management practices
(BMPs) and water quality goals.” (U.S. Environmental Protection Agency, 2024, Nonpoint
Source Program and Grants Guidelines for States and Territories, EPA 841-R-24-009). In
Washington state, we are able to actively address nonpoint sources of pollution via
regulation, through RCW 90.48, the state’s Water Pollution Control Act (WPCA). Please
see Chapter 2, section 2.1.1 of the Nonpoint Plan for more information about RCW
90.48; we have pasted a relevant portion of RCW 90.48 below:

“Under the Washington State Water Pollution Control Act, Ecology is given the
jurisdiction “to control and prevent the pollution of... waters of the state of
Washington.”# Pollution is broadly defined in RCW 90.48.020, and includes the
contamination or other alteration of the physical, chemical, or biological
properties of any waters of the state. Under state law, it does not matter
whether the pollution comes from a point or NP sources, all pollution of state
waters is subject to Ecology’s authority to control and prevent pollution.

The Water Pollution Control Act makes it unlawful for any person to “cause,
permit or suffer to be thrown, run, drained, allowed to seep or otherwise
discharged ... any organic or inorganic matter that shall cause or tend to cause
pollution of” waters of the state.> Any person who violates or creates a
substantial potential to violate the provisions of Chapter 90.48 RCW is subject to
an enforcement order from Ecology pursuant to RCW 90.48.120. Ecology is
authorized to “issue such order or directive as it deems appropriate under the
circumstances[.]”®”

* See RCW 90.48.030.
5 See RCW 90.48.080.
6 See RCW 90.48.120.
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This nonpoint plan does not add, change, or expand any authorities granted to Ecology
by the legislature via RCW 90.48. This Nonpoint Plan update does include additional
detail on the processes our Nonpoint Program uses to implement RCW 90.48, including
the compliance pathway. When compared to our 2022 or 2015 Nonpoint Plans, we have
expanded the discussion of our use of regulatory authorities and the compliance
pathway, however, that pathway itself has not changed with this Plan update, we have
simply increased the discussion of the processes behind our Nonpoint Program.

Additionally, RCW 90.48.120 not only gives Ecology the authority to act in response to
nonpoint pollution, but also to take action based on the ‘substantial potential’ to pollute
waters (this applies to both point and nonpoint sources of pollution). Therefore, Ecology
has the authority to take action following a nonpoint pollution occurrence (i.e. there was
a discharge), and also has specific statutory authority to act proactively to prevent NPS
pollution from occurring in the first place. The Nonpoint program utilizes this authority
to identify nonpoint pollution based upon site conditions. The Washington State
Supreme Court affirmed Ecology’s authority to regulate nonpoint source pollution in
Lemire v. Dept. of Ecology, 178 Wn.2d 227, 309 P.3d 395 (2013). See Chapter 2, section
2.1 of the Nonpoint Plan for more details on the Lemire case.

As stated above, and as supported by statutory authority and reaffirmed by case law,
Ecology assesses site conditions to determine whether a problem exists. Site conditions
are recognized as a scientifically supported and broadly accepted method for identifying
the presence of pollution problems.

Site conditions provide an efficient and reliable assessment of whether a nonpoint
pollution problem exists, and whether pollution has already been discharged from a site
and is likely to be discharged again. Bare ground, manure deposited near streams, the
presence of contaminated runoff, evidence of past runoff or future runoff with
precipitation, are all easily observable for both Ecology staff and a landowner. Ecology
has created materials to help landowners identify risks to water quality: Clean Water
and Livestock Operations: Assessing Risks to Water Quality” and a landowner self-

assessment tool. When assessing a site, Ecology will also consider factors such as:

e Whether there are conveyances or other pathways that can transport pollutants
to surface or groundwater.

" https://apps.ecology.wa.gov/publications/SummaryPages/1510020.html|
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Whether or not there is a healthy riparian area. Healthy riparian areas generally
contain a combination of native trees, shrubs, woody debris, riparian vegetation
litter layers, and soils to filter and attenuate incoming sediments and pollutants.

Whether animal confinement areas and winter feeding areas are located away
from surface water.

Whether manure storage areas are properly designed and located away from
surface water and stormwater conveyances.

Whether manure application setbacks are observed and applications occur
during appropriate times of year to avoid contamination of surface and ground
waters.

Whether soil tillage intensity rating is at an appropriate level to prevent soil
runoff from crop fields.

Nonpoint pollution discharges are often associated with precipitation events, melting
snow, or irrigation. As a result, it is not often possible to be on the site when a discharge

is occurring. Site conditions provide reliable evidence that a discharge has occurred or is

likely to occur in the future. Additionally, because nonpoint discharges are often

intermittent, documenting a discharge through sampling is often not feasible, for

example, there may not be access to an appropriate sampling location or the discharge

may no longer be actively occurring, even though the conditions causing the discharge
are still present on site. See Chapter 3, section 3.3 for more information on the
watershed assessment and site identification work of Ecology’s nonpoint field staff.

Several comments raised concerns that the Nonpoint Plan is a rule, changed a rule, or

made “regulatory changes.” While the Nonpoint Plan discusses and cites to various state

laws and rules, it is not a rule itself and it does not make changes to the rules or

regulations discussed and cited in the plan.

Individual Comments

17.

Anonymous 1

2.2.2 Land Use/SMA

When will Ecology address existing uses that impact water quality such as cabins to close to
waterbodies, etc.? Even if the structure can't be moved, shorelines could be repaired. I'm
thinking of Homes on Lake Washington. Homes on Puget Sound. Homes on Lake Stevens.
Homes on Lake Whatcom. Homes along the Yakima River at Benton City and W. Richland,
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homes along the Columbia upstream of Wenatchee, homes on the Wenatchee River near Lake
Wenatchee. You get the gist! Many lakes feed salmon bearing streams.

Some cities and counties do a horrible job of enforcing the SMA, sure they put the required
words on paper, but oversight is random. Ecology needs to do a better job of oversight.

Response:

Thank you for your comment and the concern for Washington State’s water quality.
While the Nonpoint Plan includes information on the Shoreline Management Act, the
regulation of residential development, including permitting of where cabins are built, is
done at the local level.

At the time of this writing, Ecology is in the process of amending several chapters of the
Shoreline Management Act. See the Chapter 173-26 and 173-27 WAC Shoreline
Management Act rulemaking webpage® for more information and how to provide
feedback.

3.4.4 Water Quality permits

P 102 — Municipal permits - again, not all municipalities do a good job educating people or
promoting NPS management. I've seen people empty their pools into a stream-connected
storm drain. Even if | reported it, unless code enforcement got there in time the damage may
already be done. For charity carwashes, | understand a city may have the collector to put in a
storm drain to redirect waste water to a toilet, but the cheerleaders, etc. don't know they are
supposed to use them.

Will the new GMA climate element accept pervious paving and swales as climate elements?

Response:

Thank you for your comment and interest in working to improve Washington’s waters.
You highlight a critical challenge with managing shared resources that we collectively, as
regulators as well as members of communities, often struggle to overcome. Ecology
agrees with the commenter about the critical role education plays to prevent NPS
pollution. The plan’s section on education and outreach (Chapter 3, section 3.2.1)
highlights the importance of communicating BMPs to landowners and the community.

While the Nonpoint Plan includes information on municipal stormwater and the Growth
Management Act, amending and updating the municipal permits and the Growth
Management Act are handled through separate processes. Ecology’s Municipal

8https://ecology.wa.gov/regulations-permits/laws-rules-rulemaking/rulemaking/wac-173-26-27-shoreline-
management-act
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stormwater general permits webpage? and the Department of Commerce’s GMA Laws

and Rules'® webpage contain more information on both of these topics, as well as
contact information for subject matter experts.

The Nonpoint Plan highlights local programs that can support addressing nonpoint
pollution, but does not control how local governments implement their programs; local
governments are responsible for implementing both the GMA and municipal stormwater
permits. We encourage local involvement and providing direct input to your local
jurisdiction to strengthen and support education and water quality protections at the
local level.

18. Seth Millhorn

| am a lifelong agricultural producer in the Hangman Creek watershed and have reviewed the
Draft 2025 Nonpoint Plan with great concern. While the goals of protecting water quality and
fostering healthy riparian systems are important and broadly shared, the current
implementation strategy reflects a dangerous overreach into the daily operations of working
farms and ranches—operations that are the backbone of the region's economy and ecology.

1. Practical Agricultural Practices Are Being Criminalized

Normal and essential field operations—such as cleaning a ditch, maintaining access roads, or
reshaping a bank within a field—are now being flagged as "potential violations" of the Clean
Water Act under vague and subjective standards. Your use of the term "substantial potential to
pollute" (p. 19) opens the door for field inspectors to make sweeping regulatory judgments
without scientific basis or harm demonstrated. These are not industrial discharges. These are
time-honored land management practices essential to producing food and fiber.

Response:

Comment noted. We appreciate your shared concern for protecting water quality and
supporting healthy riparian systems. See summary response above in regards to the use
of substantial potential to pollute and how site conditions are used to identify water
quality concerns.

The commenter notes that runoff created as a result of agricultural activities are not
industrial discharges, and, for requlation purposes, we agree. Industrial discharges, often
from factories and businesses, are regulated via a National Pollutant Discharge
Elimination System permit, and most industrial sites in Washington state are required to
monitor, measure, and reduce stormwater pollution leaving their site. In contrast,

% https://ecology.wa.gov/regulations-permits/permits-certifications/stormwater-general-permits/municipal-
stormwater-general-permits
10 https://www.commerce.wa.gov/growth-management/gma-topics/gma-laws-and-rules/
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agricultural sites, requlated via Ecology’s nonpoint source pollution program, are not
required to apply and maintain permit coverage in order to operate. However,
agricultural activities, even those deemed “normal and essential field operations” are
subject to the state’s Water Pollution Control Act, which prohibits discharging pollution
to waters of the state.

19. Marc Christensen

Secondly, you must positively prove the source of non point polution [sic] and its impact on
water quality. These rules can and will be used by over zealous bureaucrats to abuse property
rights of regular Washingtonians.

Response:

Comment noted. See summary response for this chapter, as well as Miscellaneous
Summary Response 1.

20. Robert Schricker

| appreciate and support the objective of protecting water quality across Washington. However,
I am deeply concerned that the draft 2025 Nonpoint Plan gives Ecology sweeping authority over
private landowners—often based on hypothetical or "potential" pollution—that undermines
property rights and lacks clear boundaries. | urge revisions to ensure due process protections,
regional flexibility, and respect for voluntary, collaborative approaches.

Response:

Comment noted. See summary response above, as well as Miscellaneous Summary
Response 1.

21. Ed Meyer
This Nonpoint Plan is unworkable and | oppose it's implementation.

First, it allows Ecology to impose buffer zones and remediation penalties on landowners
without proving the landowner is responsible for the Nonpoint Pollution. The EPA standards are
about "intentional" pollution but Ecology's Nonpoint Plan does not target intentional pollution
which allows Ecology to apply the label of "pollution" to pretty much anything they want.

Second, there is no definition of exactly what "harm" is being caused, or how it's being caused.

Finally, there is no methodology for showing that the "harm" is real or imagined, or is actually a
demonstrable risk or problem at all.

Response

Comment noted. See summary response for this chapter for a discussion of the
regulatory authority granted by the state legislature and how nonpoint staff identify

Nonpoint Plan Response to Comments Page 27
25-10-040 February 2026



nonpoint source pollution on the landscape, setting the groundwork for site specific
technical assistance and use of enforcement authorities, if needed. See also
Miscellaneous summary response 1. Ecology focuses our work on implementing
watershed clean-up projects (Total Maximum Daily Load (TMDL), Advance Restoration
Plan (ARP), and Straight to Implementation (STI) projects). This focus on cleaning up
impaired watersheds ensures we are working in areas where there is documented harm
to fish and other aquatic species and/or a threat to human health.

This is regulation by entrapment as the enforcement power lies completely with Ecology and
the property owner has no way to challenge enforcement actions or defend themselves from
imagined "pollution" problems

Response:

Comment noted. Enforcement Orders can be appealed to the Pollution Control Hearing
Board. See Chapter 3, section 3.3 of the Nonpoint Plan for more information on the
escalating compliance process followed by Ecology’s nonpoint field staff. Within section
3.3.3 we have added language to describe that orders can be appealed.

22. Stacy Storm

While we all want our rivers and streams to be clean, safe, usable and free from polution [sic],
this plan carries things too far. | am concerned that voluntary water quality guidelines could be
converted into mandatory land-use restrictions without requiring proof of actual pollution or
harm, threatening private property rights. The criteria and methodology for measuring and
determining sources of nonpoint pollution are not adequately defined. This plan is flawed and
endangers private property rights, while failing to actually to what is purports to do.

Response:

Comment noted. See summary response for this chapter for a discussion of the
regulatory authority granted by the state legislature and how nonpoint staff identify
nonpoint source pollution on the landscape, setting the groundwork for site specific
technical assistance and use of enforcement authorities, if needed. See also
Miscellaneous summary response 1.

23. Glenda Martin

As is often the case, the wording used in the plan is not backed by any valid data. The research
has not been provided, or perhaps (no doubt) was never done. Testing water
upstream/downstream of the property(ies) in question before imposing restrictions. No
punishment is justified without your office providing documented evidence of potential harm of
said property(ies). The Federal Government standard targets intentional discharges but the
Dept. of Ecology removed the word which enables them to create fictional (made up, not
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documented or able to be proven) reasons for discharge violations. This is another example of
taking of private property by the administrative state in order to hamstring landowners with
the goal of furthering restricting their activities for the goal of removing agricultural/farming in
Washington state. It starts an inch at a time then grows with more bureaucratic
regulations/requirements until the property rights are gutted. Then in comes the NGOs with
the 'land trusts' to complete the coup and the property is taken away from private or public use
for the planned future of 15-minute cities (which is why this is not including cities or suburbs, in
time suburbs will be targeted too). These ploys may fool many but not all. STOP hurting the
citizens and taking away our sovereignty.

Response:

Comment noted. We disagree with the commenter’s interpretation of the goals of the
state’s work to address nonpoint source pollution.

See summary response for this section regarding Ecology’s authority to regulate
nonpoint pollution, how Washington state’s regulation of nonpoint pollution differs from
the federal Clean Water Act’s nonpoint program, and what nonpoint staff use to identify
nonpoint source pollution on the landscape, setting the groundwork for site specific
technical assistance and use of enforcement authorities, if needed. See also
Miscellaneous summary response 1 regarding private property concerns.

24. Donna Frankel

If one wants to restrict a problem, one must first show that the problem exists. A major flaw in
this plan, is that restrictions may be placed on land owners, without verifying that there is a
problem in the first place. Suggest a change to indicate that before restrictions placed, the
water quality be tested to demonstrate a problem and after the restriction is implemented,
repeat testing to show that the particular action taken actually eliminated the pollution. This is
only common sense.

Response:

Comment noted. See the summary response for this chapter.

25. Anonymous 2

| object to these changes. They need to go through our Legislature and likely have
Constitutional amendments.

| know you want to remove all land uses within 200' of any shoreline. Then it will be all lands in
the State.

The State public servants don't follow the WACs and Statutes right now. Until there is actually
accountability, we need to reduce government power, not give is more, which is what is being
attempted here.
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| oppose and think we are on a dangerous precipitous if these rules are adopted. Your masks
will be off and true intentions made clear.

Response:

Comment noted. See summary response for this chapter, as well as Miscellaneous
Summary Response 1.

26. Mike Szymanski

The Department of Ecology proposed regulatory changes appear to infringe on property rights
in a way never intended by the federal Clean Water Act.

As these regulatory changes will unduly burden Washington agriculture, particularly the smaller
farms that compose a significant percentage of state agriculture, and the scientific basis for the
regulations is ambiguous at best, the intent behind the changes appears to be based on an
animus toward the agriculture community.

Please restrict our state's implementation of the Clean Water Act to comport with objective
science versus making a specious argument based on non-point pollution that infringes on
property rights.

Response:

Comment noted. See summary response for this chapter, as well as Miscellaneous
Summary Response 1.

27. Michael Harvey

| think there should be fairness. | request that any rule include water testing to prove a problem
comes from a specific property before imposing costly mandates. | ask Ecology to extend the
deadline so agriculture groups, rural county commissioners, and property rights advocates can
fully participate in this process. All stakeholders should have a seat at the rulemaking table, not
just some.

The freedom to choose between federal or state best-practice guidelines. | insist that Ecology
review all the science, not cherry-pick the data that supports their predetermined solution. The
officials in Olympia have had decades to build this legal fortress. Now they're using it to seize
control of how we live and work in rual areas

Response:

Comment noted. See summary response for this chapter, as well as Miscellaneous
Summary Response 2.

28. Joanne Pease

| would like to submit to the planning committee that voluntary is different from required
submission. Fairness means fair to all the residents of this state. Not having our side of the state
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pay for all the other sides green agenda. We are small business owners and small landowners
and don't like getting stuck with all these dictates imposed on us by some individuals that don't
have any idea what our lives are like. Handing down edicts from on high to someone that has
no responsibility for your problems and no lobby at the state level to fight for us little guys is
completely unfair.

| would like to request that Ecology's deadline be extended so our rural county commissioners,
property rights advocates, and agricultural groups can be equal participants in the rulemaking if
we have to live by their rules.

Please be flexible in following federal or state practice guidelines.
Thank you for your consideration

Response:

Comment noted. See summary response for this chapter, as well as Miscellaneous
Summary Response 2.

29. Mike Martin

From what | understand of the information provided, | do NOT think that this is a well thought
out proposal. What is worse, is that considering just how vaguely some of the terms and
"definitions" are presented, the potential for ABUSE, punitive "selection", and arbitrary,
selective enforcement is FAR TOO GREAT, especially in consideration of "history". Examples of
potential abuse or selective "application": suppose one lives close to a stream or pond and it
just happens to be frequented by LOTS of Geese and Ducks, pooping all over said property, and
with rain, the stream or pond is "polluted". Or, even worse, suppose somebody's property is
burdened with a community detention pond facility that collects run-off from roadways, and
said community detention pond is declared a "non-point"? Sorry, | just cannot support this type
of potentially oppressive and subject to punitive abuse proposal. This "non-point" proposal is
bad from the get-go.

Response:

Comment noted. Please see the summary response for this chapter regarding the focus
of this Nonpoint Plan and application of regulatory authorities.

30. Beckie Regusci

In the meantime, | believe that your guidelines for determining violations of the Clean Water
Act and the Non Planning Project are too vague and overreaching for both the local farmers and
the individual property owners. These guidelines do not affect the big apartment and business
owners. | also believe that damages must be proven with real facts not on whim of a
government employee. Thank you.
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Response:

Comment noted. See summary response for both Chapters 1 and 2.

31. Michael Szymanski

Feedback from the Department of Ecology states this update doesn't involve rule making or
fundamental changes to the 2022 Plan so it need not be subject to more rigorous review by all
stakeholders. That assertion is misleading and borders on dishonesty.

The development of new Best Management Practices (BMPs) in conjunction with the Nonpoint
Plan represents both a fundamental and significant change. Ecology has stated its intention to
rely on state-developed BMPs in place of the long-established and scientifically vetted federal
best practices. This is not a minor update — it is a shift in framework that directly affects how
compliance will be judged.

While the draft plan describes these new BMPs as "voluntary," it also makes clear that
landowners, agricultural producers, and property residents who do not adopt them could be
deemed in violation of the state's clean water law. This creates a troubling discrepancy. Federal
statutes clearly define nonpoint recommendations as voluntary; yet under the state's approach,
the message is effectively "comply, or else." Such a shift fundamentally alters the nature of
participation from cooperative to coercive.

For this reason, it is vital that both the public and the Department have additional time to
collaborate on a path forward that preserves the voluntary spirit intended under federal law.

Building this cooperative framework into the plan update will not only ensure greater public
trust but will also lead to stronger, more sustainable outcomes for water quality.

Therefore, | am requesting (a second time) that the comment period be extended to October
29, 2025 to allow for the more rigorous review that the new framework and rule changes it
enables requires.

Response:

Comment noted. See summary response for this chapter. Additionally, see Miscellaneous
Summary Response 2; Ecology believes strongly in review and participation from the
public, stakeholders, partners, and Tribes. While no public comment period was federally
required for this plan, the public review period was 100 days.

See also response to comment 112 in Chapter 6 of this document, as well as added
language in Chapter 6, section 6.2.2 of the Nonpoint Plan for more information on the
role of the Clean Water Guidance BMP recommendations.

32. Linda Popp

The Department's proposed regulatory changes appear to infringe on property rights in a way
never intended by the federal Clean Water Act. Such changes will unduly burden Washington
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agriculture, particularly the smaller farms that compose a significant percentage of state
agriculture.

I'm concerned about the burdensome costs of implementing voluntary measures.

Response:

Comment noted. See the summary response for this chapter and Miscellaneous
summary response 1.

33. Irene Randall

Even small farms with gardens will be subject to having their property taken from them due to
unelected bureaucrats making up rules too difficult to follow.

Response:

Comment noted. See summary response for this chapter.

See also Chapter 3, section 3.3 of the Nonpoint Plan for more information on the process
by which Ecology’s nonpoint program engages with landowners whose properties are
contributing pollution to state waters- we begin with technical assistance and financial
assistance, and progress to enforcement only when necessary. Ecology staff provide
technical assistance to help landowners understand Best Management Practice
recommendations and apply them to their property. Ecology’s nonpoint program does
not take land from landowners.

34. Mullen Family

At the very least, before the state takes away my ability to use my own property, it should be
forced to meet a clear test:

Identify the harm: A real, specific harm to other people.

Prove it's real harm: Using real data, not speculative or imagined harm based on cherry-picked
studies that predict theoretical harm.

Prevention is fair: But only if the harm is a credible, demonstrable risk to other people.
Proportionality: The regulation must match the scale of the threat.

This standard protects both clean water and property rights. Without it, you regulators can—
and will—impose sweeping restrictions without ever proving |, personally, am causing any harm
to other people.

Washington's Dept. of Ecology needs to extend the comment period, open the process to
everyone and require testing before regulating. This must be a data-driven plan.
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Response:

Comment noted. See summary response for this chapter, as well as Miscellaneous
summary response 2.

35. Yakima County Cattlemen’s Association

From page 26 - “Even though NPDES permits are used to control point sources that, by
definition, are not within the scope of the Clean Water Act 319 nonpoint program.” With this
statement taken directly from the document, please explain why DOE is spending time focusing
on point-source issues. The nonpoint plan needs to only focus on non-point issues! Remove all
aspects of point source form this document and create a stand- alone point-source plan. The
YCCA is concerned that DOE will use aspects of point source permits to further regulate non-
point issues. The YCCA strongly opposes any further expansion of Point Source regulation on
non-point grazing operations.

Response:

Comment noted. The Nonpoint Plan does provide information on some permits because
of their close nexus with some types of nonpoint pollution. For example, some municipal
stormwater systems are considered point sources while others are considered nonpoint
sources. Some animal feeding operations are point sources while others are nonpoint.
While the work of permitting programs is outside the implementation scope of the
nonpoint plan, providing some context and discussion of point sources and permits adds
value to the Plan and our State’s overall efforts to restore and protect water quality. This
Plan does not change what industries, actions, or land use practices are subject to
regulation under permit.

From page 27 - “Any governmental action may be conditioned or denied pursuant to SEPA.”
The YCCA is quite concerned with the heavy handed language DOE is utilizing to explain the
“hammer” it holds over everyone in the State and it’s (DOE) authority to use SEPA to halt any
actions. The YCCA strongly opposes this abusive interpretation of SEPA and asks that this
reference be stricken from the plan.

Response:

The quoted language above is an accurate portrayal of the role of SEPA
(RCW43.21C.010) within the state. RCW 43.21C.060 states (emphasis added):

“The policies and goals set forth in this chapter are supplementary to those set
forth in existing authorizations of all branches of government of this state,
including state agencies, municipal and public corporations, and counties. Any
governmental action may be conditioned or denied pursuant to this chapter:
PROVIDED, That such conditions or denials shall be based upon policies identified
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by the appropriate governmental authority and incorporated into regulations,
plans, or codes which are formally designated by the agency (or appropriate
legislative body, in the case of local government) as possible bases for the
exercise of authority pursuant to this chapter.”

Page 52 lists the various rules and authority DOE holds in regards to non-point enforcement.
When an opportunity exists, we will support the development and use of other tools to address
NPS pollution; examples include:

e Water Quality Trading.

e Certification/Certainty Programs.

* Incentives programs to support implementation of riparian buffers.

e New regulatory approaches to support the implementation of riparian buffers.

The YCCA strongly opposes DOE’s efforts to expand it’s authority to enforce water quality
standards.

The YCCA strongly opposes further implementation of regulations on riparian buffers. The YCCA
believes this is a blatant effort form DOE to regulate livestock grazing and eliminate direct
access to surface water for stock watering purposes. This is a right that is granted to livestock
producers via RCW 90.22.040

Stockwatering requirements.

It shall be the policy of the state, and the department of ecology shall be so guided in the
implementation of RCW 90.22.010 and 90.22.020, to retain sufficient minimum flows or levels
in streams, lakes or other public waters to provide adequate waters in such water sources to
satisfy stockwatering requirements for stock on riparian grazing lands which drink directly
therefrom where such retention shall not result in an unconscionable waste of public waters.
The policy hereof shall not apply to stockwatering relating to feed lots and other activities
which are not related to normal stockgrazing land uses.

The YCCA strongly and vigorously oppose any efforts from the DOE to weaken this right and to
deprive private property owners the ability to exercise their property rights.

Response:

Comment noted. See summary response for this chapter for a discussion of how this
Nonpoint Plan update does not represent a change to Ecology’s requlatory authorities.

Ecology’s Best Management Practice guidance accommodates implementation of
watering facilities so that a water right can be used to water livestock. RCW 90.22 Water
Resource Management is outside the scope of this Nonpoint Plan and the nonpoint
program. Within Ecology, the Water Resources Program manages water resources policy
and the implementation of state laws and regulations. Visit the Water Resources
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webpage! for more information and contact information for appropriate subject matter
experts.

From page 110 - Riparian Restoration

“In Washington State, riparian restoration is inextricably linked with salmon recovery.
Protecting and restoring salmon throughout their historic range in Washington requires riparian
protection and restoration. As detailed elsewhere in this Plan, riparian restoration is a key BMP
that addresses a variety of nonpoint pollutants, and statewide implementation of riparian
buffers is critical for meeting water quality standards. In recognition of this, Washington State
continues to engage in widespread planning and implementation efforts to support riparian
restoration. Many of these efforts, particularly those focused on providing funding support, are
described in Chapters 3 and 5 of this Plan. Riparian restoration requires coordinated
partnerships, which are woven throughout this document, and particularly highlighted in
Chapter 4.” The YCCA agrees riparian restoration takes coordinated partnerships, however we
do not believe based on the tone and focus of this document that DOE is committed to success.
YCCA believes DOE’s focus is on further expansion of its already broad authority granted under
RCW 90.48 this inherently creates skepticism and concern with landowners.

Response:

Comment noted. See summary response for this Chapter.

36. Ryan Ransavage
1. Regulatory Framework (Chapter 2)

Impact: The plan expands on related regulatory programs without clearly referencing NPDES
permits such as SGGP or ISGP

Result: May create confusion about whether new obligations apply to already permitted
facilities

Policy: Add language confirming that the Nonpoint Plan supports and does not duplicate or
override NPDES permit requirements

Economic: Reduces administrative burden and uncertainty for permit holders
Technical: Recognizes that existing permits already include nonpoint source pollution controls

Response:

Within the Nonpoint Plan, Chapter 2, section 2.1.5, speaks to water quality regulation
via permits, including NPDES permits. Chapter 3, section 3.4.4, includes additional
information on water quality permits and how Ecology continues to work to ensure that
the nonpoint program is well-integrated with regulation of point source pollution.

1 https://ecology.wa.gov/about-us/who-we-are/our-programs/water-resources
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Additionally, 3.3.4 includes a list of current NPDES permits, inclusive of Sand and Gravel
mining operations and Industrial Stormwater. We believe the Plan is clear about where
nonpoint source regulations apply; permitted operations are outside the scope of our
nonpoint work and through the normal operations of nonpoint staff would not be
contacted by Ecology’s nonpoint field staff.

37. Mukilteo Water and Wastewater District

1. Page 7, Land use and Nonpoint Source Pollution, Urban/Suburban Areas- “residential use of
fertilizers and pesticides”.

Comments: | feel that Ecology has an opportunity for a new revenue source that can directly
help nutrient loadings for the Puget Sound, state rivers and lakes. There should be a proposed
tax on all noncommercial (no farmers) chemical fertilizers in WA State. This tax should be based
on the nitrogen, ammonia and phosphorus contained in the product and the amount, in lbs.
purchased. This tax should exclude compost and biosolids as they are not classified as chemical
fertilizers and are slow release. The tax should be set aside for Ecology.

When a person can walk into a hardware store, purchase any amount of chemical fertilizer and
have a large effect on Puget Sound, rivers or lakes with the runoff, a tax would be appropriate.

Response:

Comment noted. The ability to levy a tax is beyond the scope of this Nonpoint Plan or the
abilities of Ecology’s nonpoint program.

38. Washington Cattlemen’s Association

7. Lack of Legislative Oversight Ecology is proposing a sweeping statewide framework without
clear legislative authorization or approval:

e The plan bypasses the Washington State Legislature’s role in establishing environmental
and agricultural policy.

e Thereis no indication that elected officials representing rural and agricultural
constituencies were substantively involved in drafting this plan.

Response:

Thank you for your comment. See the summary response for this chapter and
Miscellaneous Summary Response 2.

39. Washington State Water Resources Association

We already have many regulations in place that impact agricultural operations. | think of the
many NPDES permits in play, including the Irrigation System Aquatic Weed Control Permit.
These permits directly impact how irrigation districts operate, and while we are grateful for a
program that allows districts to manage their weed problems, it is not without cost.
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In conclusion, we hope Ecology will focus on truly voluntary, collaborative efforts rather than
more regulations. This will allow agriculture to thrive and continue to provide the food, feed,
fiber and fuel our state and nation needs to have a secure and safe food supply. This is an
approach we pledge to help succeed.

Response:

Comment noted. Please see the summary response for this chapter for a discussion of
how this nonpoint plan update does not develop additional regulations.

40. Yakima-Klickitat Farm Association

We hope Ecology will focus on voluntary, collaborative efforts like the VSP rather than more
regulations. This will help agriculture remain viable and continue to provide a secure and safe
food supply for Washington and the world.

Response:

Thank you for your comment. Please see the summary response for this chapter for a
discussion of how this nonpoint plan update does not develop additional regulations. See
also the VSP summary response within Chapter 4.

41. Okanogan County Farm Bureau

Past failure of introducing the Buffer Bill Legislation has caused the Agency (s) and working
groups to side step legislation, and create and/or adoption of new Rule (s) and policies.

OCFB supports clean water and practical, voluntary approaches that keep working lands
working. As currently drafted, the Plan (with its Reading Guide and cross-referenced VCWGA
chapters) risks converting voluntary guidance into de facto enforceable expectations through
an expanded “graduated compliance pathway,” prescriptive riparian treatments, and reliance
on basin-scale models for source attribution. Without clear guardrails, these changes would
erode Right-to-Farm protections, impose one-size-fits-all buffer regimes unsuited to shrub-
steppe operations, and create disproportionate costs for producers in Okanogan County.

We cannot include the exclusion of human activity as a means to solve nonpoint pollution, but
we need to find complementary ways of doing things that also improve the environment.
Nonpoint pollution can occur from many sources, including nature itself. It is important to
perform the necessary scientific analysis to identify the pollution source, both the physical
point of origin, as well as whether it comes from a human operation or nature itself. For
example, a stream's aspect rather than human activity around the stream may be the main
contributor to exceeding the ideal temperature of stream surface water for targeted species. Or
migrating fowl, such as ducks or geese, may be responsible for high nitrogen and phosphorus
pollution, not necessarily the feeding area for a cattle herd.

Ecology, other State and Federal Agencies, Working Groups and Committees, must avoid biases
that obscure our understanding of the contribution that domestic animals can make to the
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revitalization of an ecosystem. For example, grazing cattle using the Savory Institute's holistic
grazing approach can increase forage and water abundance on a landscape.

Prescriptive pathways make addressing nonpoint pollution too rigid. What is needed,
particularly with agriculture and forestry, is human creativity that can unite the process of using
the environment to meet human needs with the means to increase and maintain ecosystem
function.

We urge Ecology to adopt science-based, region-appropriate, and truly voluntary. We
encourage Ecology to recognize proper management begins with site specific analysis and
solutions, not one size fits all approach.

Response:

Comment noted. See the summary response for this chapter regarding Ecology’s ability
to regulate nonpoint source pollution. Within the Nonpoint Plan, there is information in
Chapter 3, section 3.3 on the field work of nonpoint staff and site-specific considerations
when evaluating properties for nonpoint sources of pollution. See as well Chapter 6,
section 6.2.2 of the Nonpoint Plan, where additional details about the role of the Clean
Water Guidance and its site-specific application have been added.

3) Respect Right-to-Farm (RTF) and define “good agricultural practices”

Concern. RTF (RCW 7.48.305) presumes established, lawful activities are reasonable when
conducted with good agricultural practices in conformity with applicable laws and rules. If
Ecology treats VCWGA “minimums” as the definition of “good practices,” the RTF presumption
is weakened—especially when guidance is not a rule adopted under APA.

Request. Add a Plan statement that implementation will respect RCW 7.48.305 and that
producers’ “good agricultural practices” are not judged against non-regulatory VCWGA
recommendations. Clarify that RCW 90.48 enforcement remains grounded in statutory
standards, not guidance checklists.

SPECIFIC TEXT EDITS WE REQUEST (for inclusion in the final Plan)

5. Plan-wide Statement (RTF Harmonization): “Implementation will respect Washington’s Right-
to-Farm Act (RCW 7.48.305). ‘Good agricultural practices’ are not defined by non-regulatory
guidance and must be evaluated in light of site-specific conditions and applicable laws and
rules.”

Response:

Per RCW 7.48.305 and the associated legislative intent information, RTF is intended to
protect agriculture from nuisance lawsuits. The implementation of the state’s Water
Pollution Control Act is not a nuisance lawsuit and RTF does not apply. Ecology does not
participate in nuisance lawsuits against agricultural operations and does not mandate a
standard for “good agricultural practices” that jurisdictions may judge cases against.
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See also the additional information added to Chapter 6, section 6.2.2 of the Nonpoint
Plan that discusses the role of the Clean Water Guidance.

42. Jim Davidson

The process should be open to everyone and require testing before regulating. Rulemaking
should be done in the open by our elected representatives not by unelected bureaucrats.

Response:

See the summary response for this chapter for a discussion of how this Nonpoint Plan
update does not develop additional requlations.

43. John Leslie

None of us elected the Department of Ecology but the impact on our lives is irrefutable. The
Nonpoint Plan Update being proposed will impact Washington citizens without them having
direct representation. These type of regulations with their associated impacts should be
decided by the peoples representatives, not regulatory agencies.

Response:

Please see the summary response for this chapter for a discussion of how this Nonpoint
Plan update does not develop additional regulations.

44, Anonymous 3

I am a resident of Washington State and do not agree with the 2025 Water Quality
Management Plan taking control of nonpoint source pollution in this manner. While | support
protecting our waterways, | believe local landowners and communities should have more say in
how water quality is managed. Regulations should be fair, practical, and respect local control
while still protecting water resources. Thank you for considering these concerns.

Response:

Comment noted.

45. Washington State Department of Health: Office of Drinking
Water

p. 21, last paragraph ¢ “Oversight” not “oversite”

p. 43, last line » Delete comma at end (part of clause continues to next page — “source water”
applies to both assessment & protection)

p. 44, Sole Source Aquifer (SSA) Protection Program e In addition to their federal designation,
SSAs are also one type of critical aquifer recharge area (CARA) under the state GMA’s critical
areas provisions that are designated & protected locally (see WAC 365-190-100(4)(b)(i)).
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Response:

Thank you for your comments, these changes have been made in the final document.

46. Washington State Department of Agriculture: Nutrient
Management Technical Services Program

The attached document includes comments and inline changes provided to WMS on 5/21/2025
to clarify specific authorities and limitations to those authorities relevant to the Dairy Nutrient
Management Act 90.64 RCW. They are provided again here to ensure that appropriate
clarifications are in the record for this planning process, and for reference by staff. These
changes are necessary to update and to replace an outdated document included in previous
non-point plans presented as Appendix C "enforcement authorities factsheet", concerning
regulatory gaps. WSDA recommends that this appendix be removed from the plan, and
clarifications incorporated into the main document sections. If you have any questions or
concerns, please reach out to Kyrre Flege, NMTS Program Manager, Washington State
Department of Agriculture.

Response:

Thank you for your comment. The changes to this section that were included in the draft
Nonpoint Plan were based on earlier collaboration with WSDA and the feedback
provided by WSDA. Following publication of the draft document, there were several edits
we discussed further with WSDA and we requested additional clarification and
information on why the changes were suggested by WSDA; we requested they submit
their additional suggested edits through the public comment period.

Following WSDA’s submission during the comment period, we have incorporated
additional edits to Chapter 2. Some of WSDA’s suggested language was directed at
implementation of their authorities and those changes are included in Chapter 3. The
information and context included in the discussion of the Dairy Nutrient Management
Act in Chapter 2, section 2.1.3, is important to include in the state’s Nonpoint Plan, as it
describes the state’s authorities and available tools to address nonpoint sources of
pollution. Following a meeting with WSDA in June 2025, to discuss the information in
section 2.1.3 and the inclusion of the “Enforcement Authorities Factsheet,” it remains
unclear what information in the factsheet is out of date or incorrect. While the factsheet
is 15 years old, we do not believe it to be outdated, as the Dairy Nutrient Management
Act has not been updated in that time, and thus the challenges identified by WSDA in the
document remain relevant today. The Enforcement Authorities Factsheet is included in
Appendix A of this document for reference.

However, at WSDA’s request we have removed the factsheet from the Nonpoint Plan.
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Regulatory limitations established by statutory language is not unique to the DNMA, and
Ecology recognizes and supports the work of WSDA’s NMTS team to implement the
DNMA and protect water quality.

47. Scott Figenshow

Lastly, we note that The Plan does not provide for any type of dispute resolution process to
resolve situations where Ecology and the Landowner have reached an impasse. There must be a
process in The Plan for Landowner / Farmer to appeal an enforcement action.

Response:

See response to comment 21.

48. Washington State Department of Health

Here are some minor edits and suggestions to consider from the Office of Environmental Health
and Safety at the Department of Health. We appreciate the opportunity to have been involved
early in the review of the plan and to offer these final comments. Please don’t hesitate to reach
out to if there are any remaining questions.

2.1.4 On-Site Sewage Systems (pg. 23)

e Pg 23, suggest replacing “bad system design” with “poor system design or
installation”

e Remove “small” from reference to OSS in sub heading and second last paragraph
of page 23

e Add reference to 70A.105 RCW in regulations listed under OSS sub-heading

* In footnote 23: Small on-site sewage systems (OSS) are those sewage systems
that have flows of less than 3,500 gallons per day. See Chapter 246-272A WAC. o
Should read “have design flows”

* On page 24, second sentence of the 4th paragraph, in the following sentence:
Owners are required to get regular system inspections to determine whether
their system is properly functioning, identify any maintenance needs, and to
evaluate compliance with regulations and any permits, consider removing
highlighted portion as many inspections do not do this.

* In Footnote 25, the Onsite Sewage Program is missing “System” after Sewage
and before Program

* On page 25 —in sentence under bulleted text, suggest replacing “higher” with
“more stringent.” (For most Puget Sound counties, requirements are higher and
tracked more closely inside designated areas than in other parts of the county.
Efforts continue at the State Department of Health and LHJs to strengthen and
standardize both baseline and enhanced program requirements.)
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49,

e Revised weblink for footnote 26 (page 25): https://doh.wa.gov/community-
andenvironment/wastewater-management/site-sewage-systems-

oss/management-strategy/pugetsound-local-management-plan-funding

Response:

Thank you for these clarifying comments; the suggested changes have been made in the
final document, with the exception of suggested link revision, as the shared link is
inactive.

Washington State Potato Commission

3. Concern: Regulatory Overreach Without Clear Pollution Attribution

The Plan enables regulatory action not only after pollution events, but when there is
“substantial potential” for pollution. This proactive enforcement authority must be
accompanied by clear standards, data transparency, and landowner engagement to avoid
arbitrary enforcement.

Proactive Solution:

Require that enforcement actions be supported by site-specific data (visual observation,
water testing, or peer-reviewed modeling).

Response:
See summary response for this chapter. Additionally, there is more information in

Chapter 3, section 3.3 on the field work of nonpoint staff and considerations when
evaluating properties for nonpoint sources of pollution.

Include language committing to prioritized outreach and technical assistance before
enforcement, following a clear graduated pathway.

Response:

As is stated in Chapter 3 of the Nonpoint Plan, section 3.3.3, “Ecology’s nonpoint
program utilizes a strategy of escalating compliance when engaging with landowners
and land managers to implement pollution-prevention BMPs. Except in rare cases of
egregious pollution discharges, nonpoint staff make several attempts to work with
landowners to address pollution problems.” Section 3.3 of the Plan provides additional
information on education, outreach, and incentive programs, as well as more details on
the graduated compliance pathway.

Invite agricultural stakeholders to help develop predictive tools like SPARROW models to
ensure realistic inputs and outputs.
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Response:

Comment noted. While the plan references the SPARROW model, Ecology’s nonpoint
program did not develop it and generally does not develop predictive models. We
appreciate the offer to provide assistance in ensuring model inputs and outputs are
realistic. See also response to comment 10.

Chapter 2, section 2.5: Treaty Rights Summary Response

Summary Response:

We thank the Tribes and Tribal organizations who provided comments. In this Nonpoint
Plan update we have made additions and improvements to increase our discussion of
Tribal Treaty Rights, impacts to Tribal resources from nonpoint pollution, and to
highlight the responsibility of the state to protect and restore aquatic resources and
habitats- for the purpose of this nonpoint pollution prevention plan, we place the focus
on water quality, with an emphasis on riparian restoration. We have used some of the
language received in Tribal comment letters to emphasize the importance of these
resources, inclusive of, but not limited to, salmon. Specific comments have been
categorized into the relevant Chapter and more detailed responses provided in the
appropriate sections.

50. Snoqualmie Indian Tribe

The Snoqualmie Indian Tribe [Tribe] is a federally recognized sovereign Indian Tribe and a
signatory to the Treaty of Point Elliott of 1855 in which it reserved to itself certain rights and
privileges and ceded certain lands to the United States. As a signatory to the Treaty of Point
Elliott, the Tribe specifically reserved to itself, among other things, the right to fish at usual and
accustomed areas and the “privilege of hunting and gathering roots and berries on open and
unclaimed lands” off-reservation throughout the modern-day state of Washington. Treaty of
Point Elliott, art. V, 12 Stat. 928. The Snoqualmie people have stewarded the waters of Tribal
ancestral lands since time immemorial, and the Tribe seeks to work collaboratively with the
Department of Ecology to protect these waters, both environmental and cultural resources, for
future generations.

Response:

Thank you for these comments. See Summary Response for this section.

In the Tribal Treaty Rights section of the plan (Section 2.5), impacts to cultural resources,
spiritual practices, and sovereign inherent rights should be a focal point of discourse about the
effects of nonpoint pollution for tribes. These rights are not just limited to protections for
salmon, and an emphasis on the need to protect and maintain overall health for all aquatic
species and the species that rely on them should be more present in this section. Treaty rights
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are one important, but not the only, type of rights affected by State water pollution policies
that are possessed and/or retained by federally recognized Tribes in Washington State.

Response:

Thank you for your comment, please see updates to Section 2.5 of Chapter 2 of the
Nonpoint Plan.

51. Nooksack Indian Tribe

Since time immemorial, the Nooksack Indian Tribe has served as steward of the lands and the
waters that sustain us. Our deep connection to salmon is cultural, spiritual, and legal - rooted in
the treaty that reserved the right to harvest these fish in our usual and accustomed places.'
Today, salmon populations are in alarming decline, due in no small part to the ongoing
degradation and insufficient protection of their habitat.

This relationship is especially evident in the Nooksack River watershed. As the fourth largest
river in Puget Sound, the Nooksack River watershed spans over 830 square miles and includes
more than 915 miles of salmonid-bearing rivers and streams, a complex and dynamic estuary,
and adjacent nearshore marine habitats. For millennia, the Nooksack Indian Tribe has lived
along these waters, sustaining their communities through fishing, hunting, gathering, and
cultural practices deeply tied to the landscape. At the heart of this connection is salmon, a
primary food source, a spiritual touchstone, and a symbol of resilience. However, the habitat
salmon need to survive is disappearing rapidly. The quality and quantity of habitat in the very
watershed where salmon begin and end their lives has become one of the primary limiting
factors in their recovery.

Healthy water is the foundation of salmon recovery. Cold, clean, well-shaded streams are
essential for spawning, rearing, and migration.2 When water is too warm, too shallow, or too
polluted, salmon cannot survive. The same is true for shellfish, which are highly sensitive to
bacterial contamination, warmer water temperatures, and toxic runoff. For tribal communities,
the loss of access to these resources is not just environmental - it is a violation of our rights, our
cultures, and our economies. Protecting and restoring water quality is central to upholding
treaty obligations and rebuilding the ecosystems we all depend on.

While the causes of salmon decline are many, one of the most persistent and unaddressed is
nonpoint source (NPS) pollution. Its impacts - elevated temperatures, sediment runoff, bacterial
contamination, and toxic chemicals - are felt acutely in the streames, rivers, estuaries, and
shellfish beds that tribal communities depend on. Although the Draft Plan makes important
strides, key gaps remain, particularly in its failure to prioritize tribal watersheds and critical
coastal areas. Too often, the areas most vital to treaty-reserved resources like salmon-bearing
streams, shellfish beds, and culturally significant estuaries, remain impaired despite decades of
recovery efforts. Climate change only deepens these threats, bringing warmer waters, lower
summer flows, and destabilized stream systems.

Meeting these challenges requires more than broad intentions; it demands concrete,
accountable commitments. One critical step is adopting enforceable riparian protections to
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keep water cool, filter pollutants, and rebuild habitat. It also requires more meaningful
coordination with the tribes, who have managed and monitored these waters for generations.
Any serious effort to protect water quality and restore salmon populations must central tribal
governments as full partners- not after the fact, but from the beginning.

A. Background

mn

The federal government has a trust responsibility to uphold tribal treaty rights,"" including the
right to harvest fish, shellfish, and other resources in our usual and accustomed (?J&A) areas.
These rights are not symbolic-they are binding legal commitments, affirmed by the U.S.
Constitution and the courts, and they depend on the availability of clean, functioning habitat.
For salmon, that means not only water quality but also sufficient flows, access to spawning
areas, and the physical conditions necessary to complete their life cycle.

In 2011, the Treaty Tribes of Western Washington launched the Treaty Rights at Risk initiative
to call attention to the chronic under-implementation of environmental programs that affect
these rights. Many of the tools needed to protect salmon habitat, such as NPS Pollution control,
already exist in state and federal law. However, these tools are often inconsistently enforced or
applied without adequate consideration of treaty obligations.

One example of this trend is The Coastal Nonpoint Pollution Control Program, created under
the Coastal Zone Act Reauthorization Amendments (CZARA). In 1998, Washington's program
was conditionally approved by NOAA and EPA, contingent on meeting specific conditions
related to agriculture, forestry, urban development, and critical coastal areas. For more than
two decades, those conditions remained unmet.

In 2013, NOAA and EPA formally urged the State, through the Dept. of Ecology (Ecology) to
complete the program in a way that would uphold protections for treaty-reserved resources.
After years of work and internal coordination, Washington submitted a final proposal in late
2023. When the federal agencies approved the Washington State CZARA program, they
acknowledged that many outstanding concerns - especially those raised by tribes - were
expected to be addressed through Washington's updated Nonpoint Source Pollution Plan.

This Plan, then, is not just a policy document. It represents a long-overdue opportunity to align
state efforts with federal trust responsibilities, tribal priorities, and the ecological realities
facing salmon and shellfish today.

Response:

Thank you for these comments. See Summary Response for this section. Additional
specific comments are addressed within the appropriate Chapter of this document.

C. Conclusion

The Tribes of the Northwest Indian Fisheries Commission support the development of a strong,
enforceable Nonpoint Source Pollution Management Plan that meaningfully protects water
quality and upholds tribal treaty rights. We recognize and appreciate the work Ecology has
done to advance this effort and the opportunity for tribal input.
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However, Ecology must go further. The final Plan must fully integrate treaty rights, salmon
recovery, and shellfish protection into its core framework-not as peripheral considerations, but
as foundational commitments. The future of our waters, our communities, and our treaty-
reserved resources depend on it.

Ecology has an important role in addressing nonpoint source pollution in Washington and that
NWIFC and its member tribes are important partners in that effort. We look forward to working
with you to strengthen the State of Washington's NPS Pollution Plan and generate meaningful
outcomes for both the environment and treaty rights.

We thank you for your attention to these concerns and look forward to your prompt reply and
continued progress.

Response:

Thank you for your comments.

52. Northwest Indian Fisheries Commission

The Northwest Indian Fisheries Commission (NWIFC) would like to offer the following
comments on the proposed Plan to Control Nonpoint Sources of Pollution for Washington.
These comments are provided to be additive to individual tribal comments. Non-point sources
of pollution are a priority for the NWIFC member tribes and it is paramount that the
Department of Ecology’s Plan reflects these concerns into the overall strategy for restoring
water quality necessary to protect tribal treaty-reserved resources, the health of tribal citizens
and for all citizens in Washington.

The NWIFC is comprised of the 20 treaty Indian tribes in western Washington, each of which
retain constitutionally protected, treaty-reserved rights to harvest, consume, and otherwise
manage fish, shellfish, and other treaty-reserved resources within their usual and accustomed
areas. As natural resource co-managers, tribes have a vested interest and role in all policies that
affect treaty-reserved resources, such as fish and shellfish, and the protection and restoration
of habitat critical to their recovery and long-term sustainability.

Healthy water is the foundation of salmon and shellfish recovery. Cold, clean, well-shaded
streams are essential for spawning, rearing, and migration. When water is too warm, too
shallow, or too polluted, salmon cannot survive. The same is true for shellfish, which are highly
sensitive to bacterial contamination, warmer water temperatures, and toxic runoff. For tribal
communities, the loss of access to these resources is not just an environmental concern —itis a
violation of our rights, our cultures, and our economies. Protecting and restoring water quality
is central to upholding treaty obligations and rebuilding the ecosystems we all depend on.

While the causes of salmon decline are many, one of the most persistent and unaddressed is
nonpoint source (NPS) pollution. Its impacts — elevated temperatures, sediment runoff,
bacterial contamination, and toxic chemicals — are felt acutely in the streams, rivers, estuaries,
and shellfish beds that tribal communities depend on. Although the Department of Ecology’s
proposed plan to Control Nonpoint Sources of Pollution for Washington (NPS Plan) makes
important strides, key gaps remain, particularly in its failure to prioritize tribal watersheds and
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critical coastal areas. Too often, the area’s most vital to treaty-reserved resources like salmon-
bearing streams, shellfish beds, and culturally significant estuaries, remain impaired despite
decades of recovery efforts. When non-tribal entities seek to establish a shellfish farm, they are
able to select from the best locations in Puget Sound. Tribes, however, are limited by their
Usual and Accustomed (U&A) areas and beaches. For example, on the eastern shore of Puget
Sound from Everett down to the Tacoma Narrows Bridge, waters are considered too polluted to
harvest the oysters and clams there. Climate change only deepens these threats, bringing
warmer waters, lower summer flows, and destabilized stream systems.

Meeting these challenges requires more than broad intentions — it demands concrete,
accountable commitments. One critical step is adopting enforceable riparian protections to
keep water cool, filter pollutants, and rebuild habitat. It also requires more meaningful
coordination with the tribes, who have managed and monitored these waters for generations.
Any serious effort to protect water quality and restore salmon populations must center tribal
governments as full partners — not after the fact, but from the beginning.

A. Background

In 2011, our member tribes launched the Treaty Rights at Risk initiative to call attention to the
chronic under-implementation of federal statutes and respondent environmental programs
that affect tribal rights. Many of the tools needed to protect salmon habitat, such as non-point
source pollution control, already exist in state and federal law. However, these tools are often
inconsistently enforced or applied without adequate consideration of treaty obligations.

One example of this trend is the Coastal Nonpoint Pollution Control Program, created under the
Coastal Zone Act Reauthorization Amendments (CZARA). In 1998, Washington’s program was
conditionally approved by the National Oceanic and Atmospheric Administration (NOAA) and
Environmental Protection Agency (EPA), contingent on meeting specific conditions related to
agriculture, forestry, urban development, and critical coastal areas. For more than two decades,
those conditions remained unmet.

In 2013, NOAA and EPA formally urged the state, through the Department of Ecology (Ecology)
to complete the program in a way that would uphold protections for treaty-reserved resources.
After years of work and internal coordination, Washington submitted a final proposal in late
2019. When the federal agencies approved the Washington State CZARA program, they
acknowledged that many outstanding concerns — especially those raised by tribes — were
expected to be addressed through Washington’s updated NPS Plan.

This plan we are commenting on —is not just a policy document — it represents a long-overdue
opportunity to align state efforts with federal trust responsibilities, tribal priorities, and the
ecological realities facing salmon and shellfish today.

B. Essential Actions to Uphold Treaty Rights and Water Quality

Treaty rights are not aspirational policy goals — they are binding federal law. The member tribes
of the NWIFC expect a final, enforceable Nonpoint Source Pollution Management Plan that
protects water quality and upholds treaty-reserved rights to fish and shellfish in our U&A areas.
We appreciate the work to date, but Ecology must go further. The state’s NPS Plan to control
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nonpoint sources of pollution must center treaty rights, salmon recovery, and shellfish
protection as foundational requirements that drive priorities, funding and enforcement.

Accordingly, we expect the final NPS Plan to:

e Make riparian protection non-negotiable across land-uses, with enforceable
buffers that sustain temperature control, filtration, bank stability, and large-
wood recruitment, consistent with the best available science (e.g., WDFW’s
Priority Habitat and Species Guidance).

¢ Use enforcement authority when voluntary measures fail, with clear triggers,
timelines, penalties, and a public dashboard — paired site-specific
implementation options with comanager and tribal data integration.

* Prioritize and resource tribal watersheds and coastal areas for monitoring,
funding, and restoration, with treaty resource protection as a core
prioritization criterion.

* Track and publish results including: BMP locations, costs, maintenance
status, and water-quality outcomes for state and federally funded projects.
These commitments are the minimum necessary to meet state and federal
obligations. The future of our waters, communities, and treaty rights
depends on decisive action now. We are ready to work with Ecology to
implement this direction.

Conclusion

We stand ready to work with Ecology to fulfill these commitments and protect the waters,
salmon, and shellfish that our treaty rights guarantee. Strong, enforceable action is essential —
and overdue.

Response:

Thank you for these comments. See Summary Response for this section. Additional
specific comments are addressed within the appropriate Chapter of this document.

53. Swinomish Tribal Community
About the Swinomish Tribe

The Swinomish Indian Tribal Community is a federally recognized Indian tribe and political
successor in interest to certain tribes and bands that signed the 1855 Treaty of Point Elliott,
which among other things reserved fishing, hunting and gathering rights throughout the Skagit
watershed and established the Swinomish Reservation on Fidalgo Island in Skagit County,
Washington. The Swinomish Reservation sits at the mouth of the Skagit River, the largest river
system draining to Puget Sound and the only river in the Lower 48 states that still has all species
of wild Pacific salmon and steelhead spawning in its waters.
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Since time immemorial, the Swinomish Tribe and its predecessors have occupied and utilized
vast areas of land and water in northern Salish Sea to support the Swinomish way of life. The
Swinomish Tribe is a guardian of the Skagit and Samish River basins and surrounding coastal
areas. The Swinomish Tribe are also adjudicated co-managers of Washington fisheries along
with the Washington Department of Fish and Wildlife (WDFW) and have worked with WDFW
and NOAA Fisheries for decades in this capacity to ensure protection and restoration of fishery
resources in the Skagit and Samish basins. Past and current degradation of water quality due to
nonpoint source pollution in general, and temperature impairment due to loss of riparian
vegetation in particular, is a significant barrier to recovery of salmon in these basins and
therefore is a key factor impacting the Tribe’s treaty-reserved resources and cultural lifeways.

Comments on Washington’s draft 2025 Nonpoint Plan

The 2025 Plan is of critical importance—not merely a pro forma requirement for EPA Section
319 funding, but a roadmap that should guide the State’s approach to protecting water quality
for the next five years. As the principal entity in Washington State with the jurisdiction and
authority to implement and enforce nonpoint source pollution management, Ecology carries a
legal duty, and moral responsibility, under the Washington State Water Pollution Control Act
(Chapter 90.48 RCW) to protect and restore the waters of the state to the highest standards.
Section 90.48.010 RCW could not be more clear

“It is declared to be the public policy of the state of Washington to maintain the highest
possible standards to insure . . . the propagation and protection of wild life, birds, game,
fish and other aquatic life, . . . Consistent with this policy, the state of Washington will
exercise its powers, as fully and as effectively as possible, to retain and secure high
quality for all waters of the state . ..”

Following this, the Legislature directed that Ecology “shall have the jurisdiction to control and
prevent the pollution,” of all surface and underground waters of the state. No other state
agency shares this authority with Ecology. Despite this clear legislative mandate, nonpoint
source pollution across the state, and especially throughout salmon streams in Western
Washington, has exploded the past 20 years.

Washington waters sustain salmon, shellfish, and other resources guaranteed to tribes by
treaty and essential for all Washingtonians. The 2025 Plan is a critically important milestone for
Ecology to evaluate progress in its implementation of its NPS programs, assess the status and
ongoing needs of waters impaired by NPS pollution, discuss additional management measures
needed to attain water quality standards for all designated uses, and use adaptive management
to develop meaningful and effective goals and strategies to attain and maintain water quality
standards.

Response:

Thank you for these comments. See Summary Response for this section. Additional
specific comments are addressed within the appropriate Chapter of this document.
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Complete and Ongoing Failure to Protect Treaty-Reserved Resources

The Swinomish Indian Tribal Community has, as one of its most fundamental missions, the
protection and restoration of salmon for present and future generations. This mission is not
only central to Swinomish culture and way of life—it is an expression treaty-reserved rights
under the Treaty of Point Elliott of 1855, as interpreted and upheld in United States v.
Washington and subsequent cases. Salmon are the foundation of Swinomish fisheries, diet,
subsistence, economy, spiritual practices, and the State of Washington has an affirmative legal
and moral obligation— rooted in both treaty commitments and its public trust responsibility—
to protect the habitat necessary for their survival.

For decades, the Swinomish Tribe pleaded with Ecology to do something to address the now
widespread illegal impairment of salmon streams due to temperature pollution, and has itself
has invested heavily in restoring the degraded water quality, riparian vegetation, and nearshore
habitat that salmon require. Yet these pleas have been ignored, and its efforts are continually
undermined, by the State’s persistent failure to address one of the most pervasive and well-
documented threats to salmon recovery in the Skagit River watershed: high water
temperatures. The 2005 Skagit River Chinook Recovery Plan, and the 2019 Puget Sound
Steelhead Recovery Plan, identified temperature pollution as a limiting factor to Chinook
salmon and Steelhead survival and recovery, respectively. Salmon are a cold-water species;
elevated temperatures reduce dissolved oxygen levels, impair metabolism, increase
susceptibility to toxins and pre-spawn mortality, and heighten vulnerability to predators.
Riparian habitat and vegetation at a science-based width and distance is a proven, science-
based solution—providing shade, cooling the hyporheic zone, and buffering the microclimate—
yet the State has failed to require its restoration or protection in temperature-impaired salmon
streams.

The absence of meaningful State regulatory action has allowed temperature pollution to persist
at levels that imperil salmon runs, deplete harvest opportunities, and undermine treaty-
reserved fishing rights. In recent decades, salmon harvests for the Tribe have declined
substantially, leaving the Tribe unable to meet subsistence, ceremonial, and economic needs or
feed its families the way it did since time immemorial. This represents not only a profound
cultural loss, but also a diminishment of the Tribe's legally protected property rights in its
fisheries. The State’s continued reliance on piecemeal voluntary incentive programs—without
enforceable timelines, benchmarks, or regulatory backstops—fails to meet the urgent biological
needs of ESA-listed Chinook, Bull Trout and Steelhead, as well as non-listed fisheries that are
tribally important, and fails to uphold the commitments embedded in federal law and policy.

For more than twenty years, the Swinomish Tribe has repeatedly called on the Washington
Department of Ecology and its federal partners to take decisive action to prevent further harm
to salmon resources and to restore riparian vegetation to remedy temperature impairment in
the Skagit basin. Those calls remain unanswered, despite state and federal recovery plans for
Chinook and Puget Sound Steelhead that explicitly identify high water temperatures as a
limiting factor. The scale of the problem is well-documented: between 2004 and 2014,
temperature pollution became the largest source of nonpoint source pollution in Washington,
with over 1,700 miles of salmon streams in the Puget Sound basin identified as temperature-
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impaired. Since then, well over 2,000 miles of salmon streams have been documented as legally
impaired with temperature pollution, and that is with less than 20% of all salmon streams being
monitored. Climate change is rapidly intensifying this crisis, making the State’s failure to
implement mandatory measures all the more consequential to the Tribe’s treaty rights, as well
as abjectly indefensible from a legal and policy standpoint.

The draft 2025 Nonpoint Plan, like its predecessors, contains no enforceable commitments, no
measurable benchmarks, and no meaningful accountability to ensure compliance with water
quality standards for salmon habitat. This failure to act violates both the letter and the spirit of
the State’s obligations under federal law, treaty rights jurisprudence, and the trust
responsibility. The continued degradation of salmon habitat in the Skagit River basin directly
impairs the Tribe’s treaty-reserved rights to take fish at usual and accustomed grounds and
stations, and places recovery of Puget Sound Chinook—and by extension the critically
endangered Southern Resident Killer Whales—further out of reach. The State’s persistent
reliance on ineffective, voluntary approaches in the face of overwhelming evidence of their
insufficiency constitutes an ongoing breach of trust, an environmental injustice, and a willful
disregard of its legal duties.

Conclusion

Ecology’s substantial lack of progress in protecting treaty-reserved resources or meeting the
scale of the challenges facing our watershed, fisheries, and communities hinders salmon
recovery, shellfish viability, and undermine the state’s legal obligation to all Washingtonians,
but especially the tribes. The Swinomish Indian Tribal Community urges Ecology to use the 2025
Nonpoint Plan revision as an opportunity to make meaningful, enforceable changes that will
protect treaty-reserved resources, meet water quality standards, and fulfill state and federal
trust responsibilities. The ongoing reliance on voluntary measures—without clear timelines,
regulatory backstops, or transparent accountability—has failed Washington’s waters, salmon,
and people. The Tribe calls on Ecology to commit to concrete, measurable, and enforceable
actions now, before further irreversible harm occurs to salmon runs, treaty rights, and the
ecological health of our state.

To that end, the final 2025 Nonpoint Plan must be substantially revised to, at a minimum:

1. Establish enforceable timelines and automatic escalation to enforcement when
voluntary compliance deadlines are missed.

2. Define clear, measurable goals and annual milestones for reducing nonpoint source
pollution, including temperature impairment in salmon-bearing streams.

3. Require preemptive implementation of Best Management Practices (BMPs) in highrisk
sectors such as agriculture, with clear communication that these are legal
requirements—not optional measures.

4. Commit to immediate enforcement for egregious or willful violations of the Washington
State Pollution Control Act.

5. Produce and publish annual, detailed public reports on BMP implementation,
compliance rates, enforcement actions, and water quality trends.
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6. Update and maintain a fully accessible public-facing project tracking system with
complete and current data.

7. Conduct and publish a statewide analysis of water quality trends, relating changes to
implemented strategies and BMP effectiveness.

8. Incorporate the evaluation components required by EPA Section 319 guidance, including
assessment of restored waters, pollutant load reductions, and emerging nonpoint
source threats.

9. Develop and implement an enforceable schedule for riparian restoration in
temperature-impaired watersheds, as required by Washington’s CZARA program
obligations.

The Swinomish Tribe stands ready to work with Ecology to advance these actions, but cannot
accept another five years of ineffective, voluntary approaches while treaty-reserved resources
continue to decline. Ecology must act now—with urgency, transparency, and enforceable
commitments—to uphold its legal duties and protect Washington’s waters for current and
future generations.

Thank you for your consideration of these important concerns. If you have any questions or
wish to engage further, please feel free to contact me.

Response:

Thank you for these comments. See Summary Response for this section. Additional
specific comments are addressed within the appropriate Chapter of this document.

54. Lummi Nation

On behalf of the Lummi Nation, we appreciate the opportunity to comment on the Draft 2025
Washington Nonpoint Source Management Plan, the Draft Puget Sound Nutrient Reduction
Plan, and the Draft Puget Sound Nutrient General Permit. Protecting the health and resilience
of Puget Sound is vital to our community, treaty-protected resources, and future generations.
We value this opportunity to provide input and strengthen these important initiatives.

The Lummi Nation is a federally recognized Indian Tribe governed by the Lummi Indian Business
Council. Located on the western boundary of Whatcom County, WA. the Lummi Indian
Reservation encompasses parts of the Georgia Strait, Lummi Bay, Hale Passage, Bellingham Bay,
and the Nooksack and Lummi river watersheds. The Reservation is part of the broader Lummi
homeland, which the tribe has inhabited since time immemorial.

Fishing, gathering, hunting, and harvesting natural resources of the Salish Sea and beyond are
central to the Lummi way of life, or Schelangen. The Lummi Nation holds federally reserved
treaty rights to salmon, shellfish, and other aquatic resources throughout our usual and
accustomed fishing areas, as affirmed in United States v. Washington (the Boldt Decision).
Water quality is inseparable from the Lummi economy, food security, and culture. When waters
are impaired, our rights and way of life are threatened.
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Nutrient pollution is one of the most pressing ecological threats to Puget Sound and the
broader Salish Sea. Excess nitrogen drives low dissolved oxygen, harmful algal blooms, and
acidification, degrading habitats and harvest areas. Failure to effectively manage nutrient
pollution imperils salmon recovery, shellfish harvest, the food web, and the countless ways
these resources sustain and enrich human lives. Without effective use of existing Clean Water
Act and WA regulatory tools that provide reasonable assurance of meeting water quality
standards combined with milestones and appropriate regulatory backstops, ECYs well-meaning
efforts will once-again be perceived as kicking the can down the road.

Our comments below highlight LNR’s main concerns with Ecology’s approach to nutrients
management and the draft plans and permit. We also provide recommended steps to improve
nutrients management. While the Draft Management Plan, the Draft Puget Sound Nutrient
Reduction Plan, and the Draft Puget Sound Nutrient General Permit are attempts at
administrative efficiencies, as written, they do not provide assurance that water quality
standards will be met with effective milestones Nonpoint Source under an appropriate timeline
to protect (and restore) Treaty Resources. In addition, important Clean Water Act tools are
grossly under-utilized in WRIA 1 and the Salish Sea providing a fragmented framework for water
quality protection.

C. Impacts on the Lummi Nation

Salmon and shellfish are central to Lummi nutrition, economy, and culture. They ensure food
security, support meaningful employment through fisheries, and offer recreational and
educational opportunities. For the Lummi Nation, these resources are the foundation of
community, cultural identity, and intergenerational knowledge. For the Lummi Nation,
ineffective nutrient management with unnecessary delays are not abstract. They represent:

i Erosion of Treaty Rights: The right to harvest salmon and shellfish is directly tied to
water quality and ecological productivity. Nutrient pollution is undermining these
resources, effectively diminishing our rights.

ii. Cultural Harm: Salmon and shellfish are central to Lummi culture. Impaired waters
break cultural continuity.

iii. Economic Impacts: Tribal economies dependent on fisheries and shellfish harvests
suffer from closures, fish declines, and degraded habitat.

iv. Disproportionate Harm: For Tribal communities already burdened by the historical
loss of resources, further decades of delay for enforceable nutrient controls is
inequitable and unacceptable.

Several examples highlight the importance of these concerns for the Lummi people. Nutrient-
driven hypoxia in Bellingham Bay is an urgent issue because time is running out for local salmon
stocks, and they face so many challenges to their survival. In WRIA 1, high rates of pre-spawn
mortality now occur frequently. These deaths are linked to poor water quality, which includes
elevated temperatures, low dissolved oxygen, and are likely also linked to nutrient-related algal
blooms, and toxic substances. Such problems have a long history in Bellingham Bay and the
broader Salish Sea.
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Excessive nutrients also contribute to harmful algal blooms like those that cause paralytic
shellfish poisoning (PSP). In July and August 2025, the Washington Department of Health closed
shellfish harvesting across all of Whatcom County’s marine waters, including Bellingham Bay,
Drayton Harbor, and Birch Bay, due to unsafe levels of PSP toxins. These closures are a direct
loss of the “shellfish harvest” designated beneficial use under Washington’s water quality
standards. The repeated toxin closures in Whatcom County, driven by harmful algal blooms
(Alexandrium spp.), are caused and worsened by nutrient over-enrichment from human
activities. Nutrient-fueled harmful algal blooms are anthropogenically worsened and should be
managed as a regulatory impairment under the CWA. They also constitute a loss of Lummi
Nation’s ability to harvest shellfish despite treaty rights in our usual and accustomed grounds
and stations.

Response:

Thank you for these comments. See Summary Response for this section. Additional
specific comments are addressed within the appropriate Chapter of this document.

Chapter 3: Strategies and Tools to Address Nonpoint
Source Pollution

General Chapter 3 comment response
55. Seth Millhorn

5. Recommendations

To protect both water quality and the viability of Washington's agricultural economy, | urge the
following changes:

Clearly define thresholds for what constitutes a violation. Remove vague language like
"substantial potential" without scientific quantification.

Require training and accountability for DOE field staff. Unsupervised inspectors making
subjective judgments in farm fields are creating a hostile environment.

Separate enforcement from financial incentive outreach. If DOE wants participation in
conservation easements or riparian programs, don't tie it to regulatory threats.

Expand and properly fund the Voluntary Stewardship Program (VSP). It works, it's trusted, and
it avoids conflict.

Include active farmers in all future NPS policy development. Advisory boards should include
producers who understand both the practical and economic impacts of policy.

Conclusion

| recognize the importance of clean water and the role that riparian health plays in watershed
function. However, the current tone and tactics of the 2025 Nonpoint Plan, particularly in
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watersheds like Hangman Creek, represent a heavy-handed approach that undermines trust,
jeopardizes livelihoods, and pushes producers out of the conversation.

We are not polluters. We are partners in conservation when treated with respect, fairness, and
transparency.

Response:

Thank you for your comments, we appreciate those in the agricultural community who
wish to work as partners in conservation to protect our shared water resources.

Ecology’s field staff receive training based upon the statewide nonpoint program
framework, which promotes consistency between Ecology regions in how we implement
our nonpoint program and work to address nonpoint pollution sources. Furthermore,
staff are trained to identify sources of nonpoint pollution on the landscape based upon
the local conditions of the region, watersheds in which they work, and site specific
conditions. When in the field, staff utilize the BMPs within the Clean Water Guidance to
inform the recommendations given to operators. See Table 8 in the Nonpoint Plan, which
lays out our Goals, Objectives, Strategies, and Measurable Milestones, which includes
milestones for continued staff trainings, workshops, and workgroup meetings.

When Ecology’s nonpoint field staff contact an operator, our letters include offers of
technical assistance and financial assistance. This is a key part of our compliance
pathway, which is anchored in striving for voluntary implementation of BMPs to address
pollution sources. Outreach, education, and technical and financial assistance are the
primary tools we use to address nonpoint sources of pollution. Enforcement is used as a
backstop when voluntary efforts to address pollution are not taken.

Ecology does not provide funding for the Voluntary Stewardship Program; this is outside
the scope of this nonpoint plan (See the VSP summary response within Chapter 4 for
further discussion of this program). Ecology supports voluntary implementation of BMPs
that will support meeting water quality standards by adequately addressing sources of
nonpoint pollution. However, we recognize that not all landowners are willing to
voluntarily implement the necessary BMPs, which highlights the importance of a
regulatory backstop, even when that may result in conflict.

Ecology agrees that it is important to include active farmers in the development of
nonpoint source policy and guidance. Beginning in 2014, Ecology formed the Agriculture
and Water Quality Committee (now the Agriculture Advisory Committee), to improve
working relationships and support both water quality protection and a healthy
agricultural industry. This committee includes a broad array of agricultural interests to
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discuss issues and provide advice and insight associated with the work Ecology does to
prevent agricultural pollution, including the implementation of our Nonpoint Program.
Additionally, when developing the Clean Water Guidance, Ecology worked with advisory
groups which included members from agricultural interest organizations. These groups
supported our evaluation of BMP effectiveness, helped to develop BMP
recommendations and outline implementation considerations by reviewing materials,
providing written feedback, and through discussion at workgroup meetings. For more
information on these groups, see the Clean Water Guidance Advisory Group

webpage®?and the Agriculture Advisory Group webpage?®3. See also Chapter 4 of the

Nonpoint Plan for further discussion of water quality partnerships.

56. Mark Shlack
Burdensome costs of implementing voluntary measures

Implementing the proposed non point plan will cause extreme financial burdens for the
smallest producers of livestock across our state. The national average beef cow herd is only 47
head this non point plan will be burdensome to most cattle producers across Washington. This
will remove important locally sourced beef from the marketplace especially in Western
Washington.

Despite the mention of federal and state funding to provide resources in developing best
management practices related to livestock nutrients there will be a lack of funding for nearly
9000 beef producers across Washington to implement the proposed BMP infrastructure.

Riparian buffers required in the VCWG BMPs has the potential to remove thousands of acres of
productive farm ground.

Response:

Comment noted. When Ecology identifies a pollution problem, we will always help
connect livestock producers with existing funding. Chapter 5 of the plan includes
information on the wide range of financial incentive programs that are available in the
state. Ecology has always been successful at identifying grant funds for producers that
we are working with to achieve compliance with water quality laws.

57. Kim Bartell

12 https://ecology.wa.gov/about-us/accountability-transparency/partnerships-committees/voluntary-clean-water-
guidance-for-agriculture-adv#Agroup

13 https://ecology.wa.gov/about-us/accountability-transparency/partnerships-committees/agriculture-advisory-
committee
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Are you going to determine livestock is an issue and have landowners get rid of their livestock?
Who is going to be responsible for expensive solutions for infractions? An already overtaxed
landowner? This is a bad idea.

Response:

Comment noted. Ecology does not require landowners to get rid of their livestock. The
Clean Water Guidance provides recommendations for actions that operations can take
to address sources of nonpoint source pollution, which may include changes to
management or infrastructure improvements to address livestock pollution sources.
Ecology believes that we can achieve both clean water and a healthy agricultural
industry in Washington state.

See Chapter 5 in the Nonpoint Plan for information on a variety of funding resources that
are available to landowners to support BMP implementation to resolve nonpoint source
pollution issues.

58. Yakima County Cattlemen’s Association

From page 56 — “Ecology, and the nonpoint program, are committed to supporting a
coordinated and collaborative approach to improve environmental and health outcomes for
everyone and to address environmental and health disparities for communities who bear a
disproportionately high burden from environmental degradation. To further this mission,
Ecology’s Water Quality Program recently created an Environmental Justice Planner position,
which was filled in 2024 and has launched an internal environmental justice action planning
process.” The YCCA strongly opposes the above mentioned expansion of DOE. YCCA believes
this position was neither needed nor necessary. This is a prime example of the DOE expanding
its regulatory reach without consulting with the landowners.

Response:

Comment noted. See summary response for Chapter 2 for a discussion of how this
Nonpoint Plan update does not develop additional regulations.

The Environmental Justice Planner position specifically does not expand any regulation in
the state. This description above accurately describes the purpose of this position, to
support our efforts to improve environmental and health outcomes for all and to address
environmental and health disparities across the state.

From page 64 — YCCA believes a stronger focus should be made on the sell assessment tools
that DOE has worked to develop over the years. The livestock tool and landowner tool are
valuable tools that should be focused on more heavily than the Plan’s current focus on
regulations and eliminating private property rights.
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Response:

Comment noted. We appreciate the support for the landowner self-assessment tool and
the Clean Water and Livestock Operations: Assessing Risks to Water Quality document.

As the agency tasked with regulating water quality, it is our responsibility to include
information on regulation in the Nonpoint Plan, and, as is described in Chapter 3, section
3.3, we utilize an escalating compliance pathway which begins with, and places heavy
emphasis on, technical and financial assistance to achieve voluntary compliance. When
voluntary efforts are unsuccessful, the requlatory backstop is necessary to achieve
compliance and protect water quality.

See also Miscellaneous summary response 1 section.

From page 66 — YCCA appreciates the effort DOE makes via it’s “recently launched an incentive
payment program. Starting in state fiscal year 2025, landowners who install the preferred
buffer option, a riparian buffer one full site potential tree height in width, are eligible to receive
a one-time payment of $2,000/acre upon execution of an ecosystem service contract. These
projects are also eligible to receive maintenance funding for 10 years at the project location to
ensure successful establishment of the riparian buffer. All riparian buffers that meet Ecology’s
minimum buffer width are eligible for five years of maintenance post-planting.” While this
statement attempts to address the issues agricultural and private property rights groups have
raised for the last 20 plus years, DOE’s actions and own words throughout the previous 65
pages will insure this program fails. YCCA believes if DOE is serious about incentivizing habitat
improvements this should and can only effectively be done through the local Conservation
Districts. DOE focus throughout this document is REGUALTION not INCENTIVE based
conservation. While YCCA supports the incentivizing habitat improvements we believe DOE in
not the right agency to achieve this goal.

Response:

Comment noted. As is discussed throughout Chapter 3 of the Nonpoint Plan, and in the
response above, Ecology’s nonpoint program operates an escalating compliance method
of regulation that places emphasis on voluntary compliance and incentives. It is when
voluntary efforts prove unsuccessful that the process escalates to enforcement.

Ecology’s incentive programs have proven successful in implementing effective BMPs to
address nonpoint sources of pollution. Between 2022 and 2024, Ecology funded 43,555
feet of livestock exclusion fencing, more than 915 acres of riparian planting, and 6,301
acres of conservation tillage residue management. A great example of successful
implementation is the work in Hangman Creek, in eastern Washington, where Ecology
pays landowners annually for converting agricultural land to functional riparian buffers-
more information on this effort, completed in partnership with local CDs, can be found
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on Ecology’s webpage®®. While we believe the results show these efforts to be successful,

we recognize that there will always be opportunities to learn, adapt, and try innovative
methods, and we welcome constructive feedback and ideas to continue to improve our
funding and incentive programs.

59. Nooksack Indian Tribe
B. Major Areas of Concern and Recommendations

With this context in mind, we offer the following comments on the current Draft Plan.
Nooksack Indian Tribe recognizes and appreciates the work Ecology has put into developing the
Plan and the commitment it reflects to addressing nonpoint source pollution across
Washington. We also value the opportunities that have been provided for engagement and
input thus far.

At the same time, we must be clear: there are critical areas where the Plan falls short. The
current draft does not yet go far enough to protect treaty-reserved resources or to meet the
scale of the challenges facing our watershed, fisheries, and community. Many of the concerns
we raise are not new - they have been highlighted in previous planning processes, formal
comment letters, and in the Treaty Rights at Risk initiative. The continued lack of progress in
these areas not only jeopardizes salmon recovery and shellfish viability, but also undermines
the State's legal obligations to tribes.

In the following sections, we outline key issues with the Draft Plan as well as specific, actionable
recommendations for improvement. These areas represent both long-standing structural
challenges and urgent opportunities for Ecology to align its work with treaty rights and
ecological realities.

We offer these comments in the spirit of partnership and progress. The Nooksack Indian Tribe
remains committed to working with Ecology to strengthen the Nonpoint Source Pollution Plan
and to ensure that it delivers lasting benefits for the environment and for the protection of
tribal treaty rights.

1. Positive Elements of the Plan

We want to acknowledge and commend the progress reflected in the Draft Plan. In particular,
we appreciate Ecology's efforts to integrate climate change more directly into nonpoint source
pollution planning, to improve interagency coordination, and to provide opportunities for tribal
engagement throughout the Plan's development. These are essential steps toward a more
responsive, science-based, and inclusive approach to watershed health.

We also recognize the Plan's emphasis on watershed-scale planning and coordination, which, if
implemented thoughtfully and in collaboration with tribes, can support more targeted and
efficient restoration. The prioritization of investments through tools like TMDLs, Shellfish

4 https://ecology.wa.gov/blog/october-2024/pilot-project-takes-root-with-landowners-along-hangman-creek
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Protection Districts, and NPS effectiveness monitoring holds promise-especially if efforts are
directed to the areas most critical for treaty-reserved resources.

Response:

Comment noted. See Chapter 4, section 4.5, where we have added language describing
coordination between Ecology’s nonpoint program and Tribes. See also Chapter 3,
section 3.3.1, where we have added discussion of factors considered when regional
nonpoint staff prioritize watersheds for focused work; these considerations include
treaty-reserved and inherent Tribal rights as well as impacts to Tribal resources from
nonpoint source pollution.

We were encouraged to see that the Plan acknowledges the disproportionate impact of water
quality degradation on tribal communities, including the ongoing impairment of watersheds
that support shellfish harvest and salmon runs. This recognition is a necessary first step toward
addressing environmental inequities and aligning implementation with tribal priorities.

The Plan also outlines a number of important source-specific strategies to address pollutants
from onsite septic systems, livestock and animal waste, forest practices, and stormwater
runoff-all of which are significant contributors to nonpoint source pollution in many of our
watersheds. Strengthening and aligning these efforts across jurisdictions will be key.

We appreciate that Ecology has created space for tribal involvement early in this process -not
just during formal consultation, but during Plan development itself. We urge Ecology to
continue deepening this approach, moving from consultation toward true collaboration and
shared responsibility in implementation. The Plan also creates opportunities to prioritize tribal
projects through existing grant programs such as the Section 319 Grant Program and the
Centennial Clean Water Fund, which could be further leveraged to support treaty-reserved
resource protection.

While many of the Plan's tools and frameworks are already in place, the key will be
implementation. With stronger commitments, clearer accountability measures, and greater
alignment with treaty obligations, the Plan has the potential to serve as a meaningful
foundation for restoring and protecting the waters that salmon and shellfish depend on-and
that tribal communities have stewarded for generations.

Response:

Thank you for your comment, we agree that aligning efforts across the state and among
various jurisdictions is essential for strengthening our statewide efforts to address water
pollution.

Ecology is committed to continuing to develop working, collaborative relationships with
Washington Tribes. Refer to Chapter 4, section 4.5 and Chapter 9, Table 8, Objectives
3.2, and 5.2, regarding commitments to improve information sharing and collaboration
with our Tribal partners.
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60. Lummi Nation
A. Gaps in the Draft Plans and Permit
The three draft documents contain important elements, but fall short in fundamental ways:

i.  Failure to Develop Timely TMDLs: Neither the Draft NPS Plan nor the Draft Nutrient
Reduction Plan includes nutrient TMDLs, despite decades of §303(d) listings. The Draft
Nutrient Reduction Plan is not intended as a formal Category 4b Alternative to TMDLs in
the WA Water Quality Assessment Report and defers TMDLs development for 20+ years.
This means impaired waters will likely remain 303(d)-listed for decades to come without
a clear and timely path to meeting water quality standards.

ii.  Overreliance on Voluntary Frameworks: The Draft Nutrient Reduction Plan and General
Permit rely on “action levels,” optimization, and planning exercises instead of
enforceable effluent limits and pollutant load allocations. The Pollution Control Hearings
Board's February 2025 ruling invalidating mandatory application of the first draft Puget
Sound Nutrient General Permit demonstrates the fragility of this approach.

iii.  Delayed Accountability: Proposing enforceable allocations only after 2048 amounts to
another generation of delay. This perpetuates the harm to communities and ecology,
some of which could be irreversible.

iv.  Omitted Sources: The approach leaves out many key nutrient sources. The General
Permit only applies to municipal WWTPs discharging directly to marine waters, while
inland WWTPs, industrial dischargers, stormwater, and agricultural/nonpoint sources
remain largely unregulated for nutrients. The Draft Nutrient Reduction Plan
acknowledges these significant sources but does not impose binding requirements.
Nutrient loads from point source dischargers in tributary watersheds are also not
addressed by the draft permit.

v.  Lack of Tribal Emphasis: While the documents mention Tribal coordination and recovery
for salmon and shellfish, they do not explicitly include treaty rights and trust
responsibilities as key drivers of nutrient management priorities.

Proposed Actions

To protect and restore Salish Sea waters, comply with the Clean Water Act, and honor federal
trust responsibilities, a coordinated implementation roadmap is needed that links the Nonpoint
Source Management Plan, the Puget Sound Nutrient Reduction Plan, and NPDES permit
requirements with key nutrient reduction milestones, using existing Clean Water Act tools that
provide assurance that water quality standards will be met. The following actions are proposed:

i Improve Water Body Assessments: Develop a stronger monitoring and assessment
strategy for marine waters of the Salish Sea with a goal to comprehensively assess all
water bodies in a meaningful way. This should include larger assessment units that are
more ecologically relevant and administratively manageable. Revisit monitoring data
regularly to monitor beneficial use attainment.
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ii. Develop Timely TMDLs: Nutrient TMDLs should be developed and submitted for
impaired waters. Advanced Restoration Plans with voluntary frameworks cannot
substitute for TMDLs.

iii.  If not developing TMDLs, Advanced Restoration Plans should be submitted to EPA for
approval as a CWA (WA Water Quality Assessment Report) Category 4b Alternative to a
TMDL. Either TMDLs or the 4b alternative would provide better assurance of meeting
water quality standards and protecting beneficial uses by including pollutant load
allocations and enforceable nutrient reduction mechanisms.

iv.  Enforceable Load Allocations: The state’s nutrient management approach must assign
enforceable load and wasteload allocations to all point sources Wastewater Treatment
Plants, industrial facilities, stormwater systems) and nonpoint sources (agriculture,
septic, forestry), not just planning targets.

v.  Permit-Based Limits: Ecology should include an expedited timeline for enforceable
nitrogen effluent limits in NPDES permits. The “action levels” and optimization
requirements in the draft general permit are inadequate substitutes.

vi.  Accountability Across Sectors: Establish enforceable milestones for municipal WWTPs,
industrial point sources, stormwater discharges, and nonpoint contributors within a
reasonable time, ensuring all major nutrient sources contribute to improved water
quality.

vii.  Tribal Engagement: Establish a formal Tribal coordination framework as recommended
by the Northwest Indian Fisheries Commission to ensure meaningful and effective
consultation for nutrient management and water quality protection. This is especially
necessary in shared jurisdictional waters. Integrating clearly with existing salmon
recovery frameworks would maximize effectiveness. This coordination will help ensure
salmon and shellfish recovery, treaty rights, and trust responsibilities inform nutrient
management decisions.

viii.  NPS Enforcement: The Nonpoint Source Nonpoint Source Management Plan, and/or the
Puget Sound Nutrient Reduction Plan need effective systems for tracking and following
up on regulatory enforcement when voluntary measures do not work. The Water
Pollution Control Act authorizes Ecology to regulate and enforce against nonpoint
sources of pollution. Some landowners have been referred to Ecology for enforcement
after failing to respond to outreach and other voluntary pollution control efforts.
However, it remains difficult to obtain information about the results of these referrals or
about Ecology’s enforcement actions on nonpoint source pollution. For example, LNR
made a PRR in June 2025 seeking this information and received minimal responsive
documentation. It's clear that enforcement is lacking or that ERTS is ineffective for
meaningful tracking and disclosure.

ix.  EPA Oversight: EPA Region 10 should approve these plans and permit only if they
include mechanisms for monitoring and assessing beneficial use of waterbodies and
moving impaired waterbodies from Category 5 to Category 4A or 4B of the WA Water
Quality Assessment Report.
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B. Conclusion

The Salish Sea is already experiencing the ecological and cultural consequences of decades of
delay. The draft Nonpoint Source Management Plan, the Draft Puget Sound Nutrient Reduction
Plan, and the Draft Puget Sound Nutrient General Permit are a step forward, but they do not go
far enough. Without improved monitoring and assessment frameworks, immediate nutrient
TMDLs, and enforceable pollutant load allocations, these draft plans and permit risk extending
harm for another generation. The Clean Water Act requires TMDLs or an EPA-approved 4b
alternative for impaired waters, and our treaty rights demand enforceable mechanisms with
reasonable timelines and assurances that water quality standards will be met. We call on
Ecology and EPA to reject reliance on voluntary frameworks and to adopt nutrient TMDLs or a
formal 4b alternative with enforceable load allocations that protect water quality, fulfill trust
responsibilities, and honor Tribal treaty rights.

Response:

This comment letter includes feedback for both the Puget Sound Nutrient Reduction
Project and the Nonpoint Plan, and therefore many of the above comments are beyond
the scope of the Nonpoint Plan.

In response to comments, we have incorporated additional language into Chapter 2,
section 2.5, regarding Tribal Treaty rights. See Chapter 3, section 3.3 of the Nonpoint
Plan for discussion of the work of nonpoint field staff, including information on the
graduated compliance pathway. See also added language in Chapter 4, section 4.5
describing additional commitments for information sharing and discussion between local
Tribal water quality staff and Ecology’s regional staff, including focal watershed work
and enforcement. See also Chapter 9, Table 8, Objective 1.2, 3.2, and 5.2, regarding
commitments to improve information sharing and collaboration around the work of
Ecology’s nonpoint program.

61. Ryan Ransavage
7. Broader Implementation Factors

Impact: The plan incorporates climate, environmental justice, and tribal treaty rights into
implementation goals

Result: Facilities may see new planning or permitting expectations tied to broader policy goals
Policy: Use impact screening to evaluate how new considerations affect various sectors
Economic: Helps prevent disproportionate impact on small or rural businesses

Technical: Sector involvement in planning can improve technical applicability of new initiatives

Response:
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Comment noted. Permitting expectations are outside the scope of this Nonpoint Plan.
The incorporation of climate, environmental justice, and Tribal treaty rights into the
Nonpoint Plan does not change the end goal of the Nonpoint Program- to protect and
restore water quality by addressing nonpoint pollution sources.

62. Washington State Department of Health: Office of Drinking
Water

2.4 « Would it be appropriate to include local adoption of Ecology’s E/W Stormwater Manuals
as another example of regulatory tools? (Since they cover both point/nonpoint, not sure
whether this is viewed as salient.)

Response:

Thank you for the suggestion. Ecology’s Stormwater Manuals are discussed in Chapter 6:
Recommended Management Measures.

63. Anonymous 1

P 53 first paragraph re Better integration — as someone who works adjacent to ecology on some
projects it seems this is an understatement. The regions are too big to adequately serve the
residents of WA.

Next paragraph re integration — from outside looking in it appears there is little internal
integration between programs that should better coordinate. Water quantity and quality are
interrelated, climate actions like planting trees and pervious paving would protect people and
water quality but Ecology seems to focus solely on the carbon market and not what people can
do. This should be part of urban and less urban stormwater management — there are so many
parts of the state where sprawl can impact water quality but doesn't fall under municipal
stormwater management.

Response:

Comment noted.

P 56 Environmental Justice is good in theory. How is Ecology educating folks about fish
consumption? If you know there is polluted water do the fish get tested? Also, from what |
understand about the HEAL Act, a lot of emphasis is on race and language. There may be rural
land owners with a lower education or living in poverty that may need additional help. Will they
be outside the scope of EJ efforts?
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Response:

Human health advisories fall under the jurisdiction of the Department of Health. See the
Fish Consumption Advisories webpagel® for more information.

Thank you for your support of our Environmental Justice efforts. EJ includes the fair
treatment and meaningful involvement of all people, regardless of race, color, national
origin, or income, with respect to the development, implementation, and enforcement of
environmental laws, regulations, and policies. As Ecology’s Environmental justice

webpage’® states: “All Washington residents, regardless of income, race, ethnicity,
color, or national origin, have a right to live, work, and recreate in a clean and healthy
environment. Low-income communities, communities of color, and indigenous

people in Washington and across the country often bear the brunt of pollution and the
impacts of climate change. We're committed to making decisions that do not place
disproportionate environmental burdens on these communities.”

64. Snoqualmie Indian Tribe

The Tribe would like to see an increased emphasis on protection of lands and waters that are
relatively unimpacted by pollution. Restoration of impaired waters is an important goal, but
equally so is the protection of waters that are still high-functioning, and which help to lift the
combined overall ecological function of rivers in our region. An inclusion of Indigenous
Knowledge (IK) into messaging, education, and outreach related to nonpoint source work
would improve the outcomes of the plan. This type of messaging would require close
collaboration with Tribes, further supporting Ecology’s goal to strengthen its relationship with
Tribes. IK, held by Tribes, is part of best available science and should be given the same weight
as western science in management and outreach decision making. In addition to these
overarching changes needed in the plan, we have comments specific to different section of the
plan, described below.

Response:

Thank you for your comment. We agree that the protection of relatively unimpacted
lands and waters is vitally important to preserving water quality in Washington State. A
discussion of Ecology’s priorities of restoration and protection with the limited resources
available to address water quality concerns can be found in the introductory section of
Chapter 3.

15 https://doh.wa.gov/community-and-environment/food/fish/advisories
16 https://ecology.wa.gov/about-us/who-we-are/environmental-justice
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We have included collaboration with Tribes on the inclusion of Indigenous Knowledge
into Chapter 4, section 4.5, as well as in Chapter 9, within Table 8, Goal 3, Objective 3.2.

65. Northwest Indian Fisheries Commission
Major Areas of Concern and Recommendations

In the following sections, we outline key issues with the proposed NPS Plan as well as specific,
actionable recommendations for improvement. Many of the concerns we raise are not new —
they have been highlighted in previous planning processes, formal comment letters, and
through the Treaty Rights at Risk initiative. These areas represent both long-standing structural
challenges and urgent opportunities for Ecology to align its work with treaty rights and
ecological realities.

We offer these comments in the spirit of partnership and progress. The tribes remain
committed to working with Ecology to strengthen the NPS Plan and to ensure that it delivers
lasting benefits for the environment and for the protection of tribal treaty rights.

Positive Elements of the Plan

We acknowledge Ecology’s integration of climate change into the NPS Plan, improved
interagency coordination, and opportunities for tribal engagement throughout plan
development. The watershed-scale approach, coupled with tools like TMDLs, Shellfish
Protection Districts, and NPS effectiveness monitoring, has potential — if directed to watersheds
critical to treaty-reserved resources. The NPS Plan’s recognition of disproportionate impacts on
tribal communities is an important first step toward aligning implementation with treaty
obligations.

Response:

Thank you for your comments, we look forward to continuing to work with Washington’s
Tribes and the NWIFC towards our shared goals of supporting water quality and
protecting Tribal treaty rights.

Missed Opportunity: Weak Riparian Protections where They’re Needed Most

One of the most critical gaps in the draft NPS Plan is the lack of a clear, enforceable approach to
protecting riparian habitat across all land use types. While the NPS Plan emphasizes voluntary
and incentive-based programs, these measures alone have failed to deliver the scale of
restoration needed—particularly in agricultural areas, where riparian loss continues and
restoration rates remain unacceptably low.

In contrast, riparian areas within forested landscapes are subject to a more defined regulatory
framework. Through the Forest and Fish Report and associated Habitat Conservation Plan, the
state has established riparian buffer requirements to protect water quality on private and state
forestlands. Ecology has taken a notable leadership role in recent years by advancing stronger
protections for Type Np (non-fish bearing) streams—despite intense opposition from some of
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the regulated community. Ecology’s willingness to stand firm in that context deserves
recognition.

That makes the lack of comparable action in the agricultural landscape all the more concerning.
Despite having clear authority under the Clean Water Act, Ecology has not yet established or
enforced baseline expectations for riparian protection in many agricultural areas—effectively
relying on voluntary measures that have not delivered meaningful progress.

Although the NPS Plan is not a regulatory document, it plays a key role in setting statewide
priorities and guiding how funding, programs, and partnerships are deployed. The absence of a
strong commitment to riparian protection—especially in landscapes where state authority is
underutilized—sends the wrong signal at a time when degraded streamside habitat remains
one of the top limiting factors for salmon recovery.

Riparian buffers are foundational to water quality and watershed function. They keep water
cool, stabilize banks, filter pollutants, and support the vegetation and woody debris that salmon
and other species depend on. If the state is serious about addressing nonpoint source pollution
and meeting water quality standards, it must treat riparian restoration as a core strategy—not
an optional best practice.

We recommend the final NPS Plan:

* Include a clear policy commitment to only support riparian buffer configurations
that sustain all key riparian functions, including providing ongoing sources of large
wood to streams, consistent with WDFW'’s Priority Habitat and Species (PHS)
Guidelines.

e Strengthen the outcomes of the Governor’s Riparian Roundtable, while also
prioritizing immediate restoration actions in impaired tribal U&A fishing areas.

Riparian restoration is essential for achieving temperature standards, reducing nonpoint
pollution, and upholding the state’s obligations to protect treaty-reserved resources. The final
NPS Plan must reflect that urgency and obligation.

Response:

Ecology supports and prioritizes riparian buffer implementation to support achieving
water quality standards in Washington state. We do not agree with the assertion that
Ecology’s nonpoint program treats riparian restoration as an optional best practice
rather than a core strategy. We believe this is demonstrated in the Suites of Practices
chapter of the Clean Water Guidance, in which riparian forest buffers are a
recommended primary BMP for all operation types that are contributing pollution to
waters of the state. See Chapter 3, section 3.6 of the Nonpoint Plan, where we have
added language around the role of the CWG to support the state’s riparian initiatives.

Chapter 12 of the Clean Water Guidance, Riparian Areas and Surface Water Protection,
is the basis for both the riparian buffer recommendations given by Ecology staff when

Nonpoint Plan Response to Comments Page 68
25-10-040 February 2026



66.

providing technical assistance to landowners and the BMP guidelines for Ecology’s
Water Quality Combined Funding Program.

We have added language in Chapter 9, table 8, Objective 3.5 that describes a
commitment to support applicable outcomes of the riparian roundtable.

Swinomish Indian Tribal Community

On behalf of the Swinomish Indian Tribal Community (“Swinomish” or the “Tribe”) we offer the
Washington Department of Ecology (“Ecology”) the following comments based on our review of
Washington’s 2025 Water Quality Management Plan to Control Nonpoint Sources of Pollution
draft (“2025 Plan”). Unfortunately, the draft 2025 Nonpoint Plan fails to meet both the
requirements of a Section 319 nonpoint plan and the fundamental goal of guiding an effective
nonpoint source (“NPS”) pollution management program. The 2025 Plan suffers from major
shortcomings, including that it:

1.

Fails to establish enforceable timelines and automatic escalation to enforcement when
voluntary compliance deadlines are missed.

Fails to define clear, measurable goals and annual milestones for reducing nonpoint
source pollution, including temperature impairment in salmon-bearing streams.

Fails to require preemptive implementation of Best Management Practices (BMPs) in
high-risk sectors such as agriculture, with clear communication that these are legal
requirements—not optional measures.

Fails to commit to immediate enforcement for egregious or willful violations of the
Washington State Pollution Control Act.

Fails to produce and publish annual, detailed public reports on BMP implementation,
compliance rates, enforcement actions, and water quality trends.

Fails to update and maintain a fully accessible public-facing project tracking system with
complete and current data.

Fails to conduct and publish a statewide analysis of water quality trends, relating
changes to implemented strategies and BMP effectiveness.

Fails to incorporate the evaluation components required by EPA Section 319 guidance,
including assessment of restored waters, pollutant load reductions, and emerging
nonpoint source threats.

Fails to develop and implement an enforceable schedule for riparian restoration in
temperature-impaired watersheds, as required by Washington’s CZARA program
obligations. Based on these pervasive and significant failings, the Tribe requests that
Ecology staff address them each specifically in a revised draft document and provide
another 60-day opportunity to review and provide comments.

Response:
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Comment noted. Ecology disagrees with the assertion that the Nonpoint Plan update
does not meet the requirements of a Section 319 management plan. Previous iterations
of the nonpoint plan, such as those submitted to EPA in 2015 and 2022, have been
approved by EPA as meeting the requirements of a Section 319 management plan, and
this plan update builds upon those prior plans.

67. Eleanor Mattice

Riparian areas need to be restored and maintained across our nation to protect this precious
resource. Try to make BMPs for ag around surface waters consistent throughout agencies so
producers know what to expect about water quality from one agency to the other. We must
compensate producers for lost income from allowing riparian buffer zones to do their ecological
function. Farmers should be financially assisted to restore buffer vegetation. Ag producers that
degrade riparian should be educated on BMPs. If they continue to not use BMPs along
waterways, they should be fined. If they still refuse to use buffers along streams and rivers then
iminent domain should be used to obtain the riverside land for the restoring our rivers' buffers
for the good of all. Water is life!

Response:

Thank you for your comment and support for the restoration and protection of our
shared water resources.

68. Ann Almond

A friend of mine informed me that your agency was about to implement changes to policies
that could affect our own land use and that of our friends.

So | clicked on Hannah Roe's "Readers' Guide" to see what actions are so worrisome to my
friend. But her guide only mentioned parts that were changed, without actually listing WHAT
the agency was getting ready to do!

So | opened the document itself, hoping to learn exactly what is going on. But | quickly became
dismayed because it is 298 pages long!

So | don't wish to read it.

All | wanted to do was become informed on the issue of "No Source" pollution and your
department's planned actions.

Yet your voluminous document and Hannah's fake-help "Readers' Guide" serve to effectively
snow the issue with so many words that people like me simply can't sift through it to learn of
your actual plans.

Why not produce a simple 1 or 2-page chart listing current policies on the left and proposed
policies on the right? Make it possible for the average citizen to know your plans.

Because as it is, | am inclined to suspect you're trying to hide your true motives and actions
from us.
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So | can't specify sections or pages, only give you "holistic" (your word) feelings on the subject.

| am very concerned if your plans intend to impose significant costs to enact the "voluntary"
measures. (which may evolve into compulsory measures)

I've been told that implementing the proposed non point plan will cause extreme financial
burdens for the smallest producers of livestock across our state. | fear this will remove
important locally sourced beef from the marketplace especially in Western Washington such as
that raised safely and humanely by several of my friends, some of whose beef we purchase
annually, knowing it's best to consume local beef rather than "road-runner" meat from God
knows where, raised God knows how.

Despite the mention of federal and state funding to provide resources in developing best
management practices related to livestock nutrients there will probably be a lack of funding for
many beef producers across Washington to implement the proposed plans.

Whatever you do, please don't make it harder (or impossible) for all the local, small farmers to
provide us clean, safe, nutritious beef independently of the giant producers.

Response:

Comment noted. Please see summary response for Chapter 2 for a discussion of how this
Nonpoint Plan update does not develop additional regulations or policies.

See Chapter 5 of the Nonpoint Plan for a discussion of many of the financial assistance
resources that are available to assist producers with implementing Best Management
Practices on their property.

69. Scott Figenshow

Environmental Justice (pages 55-56): This part of The Plan suggests that Ecology should be
required to conduct a cost-benefit analysis from the perspective of the family farm, to
understand the impacts of the mitigation requirements on the farm’s economic viability. The
Plan does not appear to investigate this aspect of environmental justice- where the current
stewards of the land are potentially asked to create some economic benefit for the wider public
without being compensated for doing so. Confirmed grant funding to landowners would need
to be made available from whatever mix of federal and state funds to cover the cost of
mitigation to ensure the farm remains viable.

Environmental justice must include a variety of solutions, not the enforcement of a one-size-
fits-all approach. Again, another ecological fallacy.

Response:

Comment noted. The Nonpoint Plan does not represent a rulemaking and no cost-benefit
analysis is required. Under RCW 90.48, it is unlawful to pollute waters of the state (see
summary response for Chapter 2 of this document, as well as Chapter 2, section 2.1.1 of
the Nonpoint Plan for further discussion of this state law). See Chapter 5 of the Nonpoint
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Plan for a discussion of many of the funding resources available to assist operators in
implementing BMPs. See also Chapter 3, section 3.3 for a discussion of the field work of
nonpoint staff, which occurs at the parcel level. See also Chapter 6, section 6.2 for more
information on Clean Water Guidance and its purpose in providing site specific
recommendations for agricultural operations.

3.1 Watershed Cleanup Programs

70. Scott Figenshow

More specifically, Chapter 3: Strategies and Tools, Page 53, Add “Palouse Plan” to the list of
“key state initiatives connected to water quality”, and develop a plan specific to the dryland
characteristics of the Palouse, together with our County Conservation Districts, NRCS and local
farmers.

The Palouse Plan would then appear to align with the bullet point “Watershed Work” on Page
56, and Section 3.1 Watershed Cleanup Programs/319 Watershed Based Plans”. Further, on
page 61, we ask that Ecology clarify whether the Palouse Plan is using the ‘Straight to
Implementation’ method. If it is, then we further seek clarity that the (still incomplete) BMP’s
including Chapter 1: Cropping Methods: Tillage and Residue Management and Chapter 2:
Cropping Methods: Crop System are equally valid as BMPs for intermittent and ephemeral
streams.

It would appear that section 3.1.3 Aligning Ecology’s Nonpoint and TMDL Programs would
support the above.

Response:

Comment noted. This Nonpoint Plan does not describe the process or dictate the
priorities of watershed cleanup plans. Ecology develops watershed cleanup plans that
are specific to improving water quality of impaired waterbodies. There are several

watershed cleanup plans in the Palouse watershed (see Ecology's Water Quality Atlas
map?’ for more details). Regarding Ecology-developed cleanup plans, Ecology holds
annual webinars to discuss the prioritization of watersheds for plan development- join
the Water Quality Improvement email list*® to be notified ahead of the next prioritization
meeting. Additionally, Ecology’s Water Quality Combined Funding Program supports the
development of Watershed Plans (see Ecology's Water Quality Combined Funding

7 https://apps.ecology.wa.gov/waterqualityatlas/wqa/map
18 https://public.govdelivery.com/accounts/WAECY/subscriber/new?topic_id=WAECY_153
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Program webpage?®® for more information on funding opportunities for the development

of watershed plans).

All chapters of the Clean Water Guidance have been completed and submitted to EPA
with this Nonpoint Plan. See response to comment 111 for discussion of why tillage and
residue management BMPs are not an adequate substitute for riparian buffers, as they
do not address all water quality parameters of concern, such as temperature.

71. Lummi Nation

B. Longstanding Impairments

Many areas of the Salish Sea, including parts of Bellingham Bay, have been listed as impaired
under CWA §303(d) for decades. Despite this, Ecology has not developed comprehensive Total
Maximum Daily Loads (TMDLs) for many of these waters. Instead, the state proposes an
Advance Restoration Plan (ARP) framework and a weakened permit system that delays most
enforceable nutrient limits until 2048- 2055. There are also efforts to revise Washington’s
dissolved oxygen standards and possibly attribute these impairments to natural conditions.
These deferrals conflict with §303(d) and §319(b) of the Clean Water Act, which require timely
TMDLs and measurable, enforceable actions to assure water quality standards will be met. The
Clean Water Act does not authorize indefinite reliance on voluntary programs in place of
TMDLs. The proposed approach with the Draft NPS Management Plan, Draft Puget Sound 2
Nutrient Reduction Plan, and Draft Puget Sound Nutrient General Permit should provide
assurances that water quality standards will be met.

Response:

The comment letter that includes the above excerpt includes feedback for both the
Nonpoint Plan and the Puget Sound Nutrient Reduction Project. The comments on the
Puget Sound Nutrient Reduction Project are beyond the scope of the Nonpoint Plan. See
Appendices B and M of the Nonpoint Plan regarding Ecology’s authority and
commitment to prevent nonpoint source pollution.

72. Washington State Department of Health: Office of Drinking
Water

3.1.1 » On page 57 of the draft, "The TMDL Process in Washington State" and Policy 1-11 don't
seem to call out specifically that a body of water being used as a drinking water source is a
ranking criterion when they decide where to work. Is the presence of a surface water intake
used in ranking water bodies?

1% https://ecology.wa.gov/about-us/payments-contracts-grants/grants-loans/find-a-grant-or-loan/water-quality-
combined
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Response:

Thanks for your comment. While a body of water being used as a drinking water source
is not specifically called out, it would fit into the category of “Risks to public health,”
which encompasses many considerations that are not specifically called out in this list.

3.2 Education, Outreach, and Incentive Programs
73. Scott Figenshow

BMP implementation funding should be automatic and coordinated from Ecology if the
corrected maps show that a parcel has perennial streams or is not using conservation tillage
practices and is required to mitigate to meet Ecology requirements. No unfunded mandates!
We point you to Section 3.3.3 Ecology’s Water Quality Incentive Programs, page 66, we

guestion why the incentive payment program is only available for riparian buffers, and not for
the suite of Conservation Tillage and Cropping Systems set out in the Chapter 1 and Chapter 2
BMP’s.

Response:

Comment noted. There are many financial assistance opportunities available for
landowners who are interested in receiving assistance to implement Best Management
Practices on their property, including tillage and residue practices (see Chapter 5 of the
Nonpoint Plan for a discussion of many such programs). Ecology has provided financial
assistance to support the implementation of tillage and residue management (i.e., direct
seed) for nearly 20 years, and also supports a low interest loan program for the purchase
of conservation tillage equipment, administered by Spokane Conservation District.
However, correcting nonpoint sources of pollution and achieving compliance with state
water quality law is not predicated upon external funding.

The incentive payment program referenced by the comment was started in state fiscal
year 2025, to promote the installation of full Site Potential Tree Height (SPTH) riparian
buffers, to incentivize projects which will protect water quality and also provide the
habitat restoration benefits provided by full SPTH riparian buffers. Landowners who
install the preferred buffer option of 1 SPTH in width are eligible to receive a one-time
payment of 52,000/acre upon execution of an ecosystem service contract. We agree that
conservation tillage is important, however don’t think all agricultural best management
practices should include per-acre incentive payments. Because Conservation Tillage and
Cropping Systems alone are not sufficient to address all aspects of water quality, as they
do not shade a stream, stabilize streambanks, or filter pollutants, they are therefore not
eligible to receive the incentive payment when implemented in isolation.
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74. Anonymous 1

Washington used to do a much better job of educating people about the environment. Ecology
used to TEACH Project Wet. Information the public could really use is % of the way down the
agency NPS web page. The assertion that someone could "get connected" in their community is
a fallacy for most of the state. I've never even heard of a PIC. The landowner resources are
cumbersome and wouldn't be helpful to those lake or riverside landowners, should they wish to
improve their situation. Groups like the Puget Sound stream team, Or WSU programs like those
in Kitsap Co. don't exist in much of WA.

P52 Suggest moving education outreach to first bullet — people will be more difficult to engage
in voluntary stewardship if the first time they see an Ecology employee is when there's a
problem. Ideally reorder to 2, 4, 1, 3 Community learns there's a WQ problem, partnerships
discuss how to address it, plans are made and carried out, enforcement is used when needed.

Response:

Thanks for your comment. We agree that statewide there is much work to be done to
educate our communities about water quality and the environment. Ecology has recently
added staff who focus on education and outreach, and these efforts are a vital
component of our nonpoint strategy. The list referenced in the comment reflects the
organization of the Nonpoint Plan, and is not a reflection of the order of importance of
these tools.

Water quality trading seems weird. Would there be shrinking numbers of credits?

Response:

As is detailed in section 3.2.3 of Chapter 3, the Puget Sound Nutrient Credit Trading
Recommendations for Program Implementation Report?°, which discusses Water Quality

Trading, “recommends limiting initial trading only to wastewater treatment plants
covered under the Puget Sound Nutrient General Permit, though it does recognize that
Ecology could consider expanding trading eligibility to other point or nonpoint nitrogen
sources in the future, if modeling or other sound science can support it.” Ecology does
not currently have a water quality trading program. However, Ecology is open to trading
and some states have found limited success in reducing water pollution through trading
programs. Details like whether credits would be retired (which would shrink the number
of credits over time) would be determined through the processes of developing a
watershed specific trading program.

P. 55 first paragraph — good to see discussion of land acquisition. If you are expecting people to
voluntarily give up land to restoration (tree height X how many feet, could be many acres) at

20 https://apps.ecology.wa.gov/publications/SummaryPages/2310007.html
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minimum perhaps it can be taken off their tax roles somehow — put in a permanent
conservation easement. The cities and counties might not like losing that acreage for taxes
though. Ecology would probably need to introduce legislation to support this goal. Notice
discussion of one time payment on p. 66. It may be helpful to examine the proportion of taxes
paid on the property compared to the acreage put in the buffer to evaluate how far the $2k
would go in covering those taxes. Probably many years. Might help the argument.

P68, more on land acquisition — Good! Need to do a program on Willapa Bay! Buy Rose Ranch,
it has zero riparian areas and it certainly looks like much of the ranch should be part of the
Niawiakum River estuary. How is this allowed on our most important oyster producing bay?

Response:

Thank you for your comments and support for protecting water quality. We are always
interested in new and innovative ideas for incentivizing water quality protection.

3.2.3 Trading. Seems sketchy and unrealistic. | know it's done with air pollution, but feeling like
the agency doesn't have the capacity to regularly monitor inputs.

Response:

Comment noted. See response above regarding water quality trading.

3.2.4 Certification. This might be a way to work in communities with social marketing and have
an entire community band together to make changes and clean up their watershed (at the sub

basin/stream level) and then post signs at the entrances to the town, kind of like Arbor Day and
the Tree City program. When achieved there could be a big proclamation XX City is proud to be
Salmon Safe! Our residents pick poop, maintain their vehicles, and keep dirty storm water out

of the creek with water gardens. We've switched to pervious paving on all city owned lots, blah
blah — partner with the stormwater people. More integration across programs AND landscapes.

Response:

Thank you for your comment and your support for improving the quality of Washington’s
waters. We appreciate new ideas for integrating incentives into education and outreach
and water quality improvements.

3.3 NP field staff. P73 paragraph 2

"For many private landowners, nonpoint staff may be the first source of information about
environmental regulations, presenting field staff with the challenge of being both the educator
and the regulator.” This shouldn't be the case. Water is the most critical resource in WA.
Ecology should be running ads online, TV, and in bus shelters and at highway rest areas that
remind people of that fact and show people how to protect the water flowing through or near
their property. You need to realize that many cities and counties DO NOT enforce things like
charity carwashes and do not do rain gardens or other water education. If they do it's a once a
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year sentence or two in a paper utility bill insert that no one reads because they switched to
paperless billing!

You don't even need to spend a lot of money creating a campaign. Bring back the one from the
late 1990s. In the first years of 319 funding Ecology had ads, funny ones. You do share (a very
blurry copy) on this website re septic care. Affordable Clean Water Loans are a lifeline when
your septic system fails - Washington State Department of Ecology This may be from Ecology
too — though it's not a funny one. https://i0.wp.com/pugetsoundkeeper.org/wp-
content/uploads/2014/06/KC_Vehical_Leaks_adconcepts_060514a_82.jpg?ssl=1

VSP and other projects are important, sure. But they are like using a pinch of sugar in a recipe
that calls for 5 cup or more! Our salmon are in crisis. Our waterways have algae that makes
them not just unpleasant, but possibly deadly. Can't Ecology, WDFW and DOH (maybe WSU and
Sea Grant) partner and get water quality messaging out in the general public so folks know
water quality 'is a thing'? Regulations aside, EVERYONE is responsible. With the changing
climate and drought, water quality threats become worse. State agencies should speak with
one voice about the urgency of cleaning (and shading) our waterways.

3.3.2 Complaint Response

How did | not know about this ERTS thing? See that should be on the posters and messaging
you create above! Everyone should know about it. Obviously if more people started
complaining, you may not have enough staff, but couldn't you map complaints and use those to
prioritize problem areas?

Response:

Comment noted. We agree that there is a need for increased consistency in messaging
throughout the state regarding the urgency of addressing water quality impairments
throughout the state. We agree also that statewide there is much work to be done to
educate our communities about water quality and the environment. Ecology has recently
added staff who focus on education and outreach, and these efforts are a vital
component of our nonpoint strategy.

75. Katherine Humphrey

2. The plan outlines purchasing yet more land for the state to create 'robust riparian buffers'.
The downside is: areas | am familiar with, where the state has purchased land, have not
become 'robust' areas for wildlife, but have become seed banks for noxious weeds. There is a
serious lack of proper land management by our state agencies and it is concerning to see
wanting more land they can not properly care for.

Response:

Ecology’s Combined Water Quality Funding Program (WQCFP) funds acquisitions of real
property and conservation easements. As state agencies are not eligible applicants for
this funding, acquisitions funded by the WQCFP can only be held by entities eligible for
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funding, which include, but are not limited to: conservation districts, counties,
cities/towns, federally recognized Tribes, etc. (see the Water Quality Combined Funding
Program webpage?! for more information about our acquisition program).

Maintenance of riparian areas is important to support the establishment of native
vegetation, to prevent native riparian plants from being overtaken by weeds, and to
increase the effectiveness of riparian buffers. Several funding programs in the state will
provide funding to support maintenance activities. For example, Ecology’s Puget Sound
Riparian Grant Program will support maintenance on existing riparian areas, including
invasive weed control and supplemental planting, among other activities. See Chapter 5
of the Nonpoint Plan for more information on this and other funding sources that may
support maintenance activities.

4.1 am quite dismayed to read section 3.2.3 These types of programs do a good job of growing
staff and providing economic opportunities for savvy businessmen. | have never, ever, ever
seen data to support that credit trading schemes have ever made our land, air or water cleaner!
Please let me know if you have!

Response:

Comment noted. Other states have reported measurable water quality improvements
through the implementation of such programs, primarily when addressing point source
pollution. Ecology understands the many environmental risks associated with such
programs and will take careful measures to mitigate such risks in the event we move
forward with establishing any trading program.

76. Washington State Department of Health: Office of Drinking
Water
3.2.3 » Regarding the Water Quality Trading Framework beginning on page 69, if this is further

implemented beyond Puget Sound, how will impacts to surface water intakes be considered
before allowing pollution trading in a watershed?

Response:

As is detailed in section 3.2.3 of Chapter 3, the Puget Sound Nutrient Credit Trading
Recommendations for Program Implementation Report?2, which discusses Water Quality
Trading, “recommends limiting initial trading only to wastewater treatment plants
covered under the Puget Sound Nutrient General Permit, though it does recognize that

21 https://ecology.wa.gov/about-us/payments-contracts-grants/grants-loans/find-a-grant-or-loan/water-quality-
combined
22 https://apps.ecology.wa.gov/publications/SummaryPages/2310007.html
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Ecology could consider expanding trading eligibility to other point or nonpoint nitrogen
sources in the future, if modeling or other sound science can support it.” Ecology does
not currently have a water quality trading program. We envision that addressing issues
like the one described by the commenter would be done during program development
and may be program specific. The specifics of a potential Puget Sound nutrient trading
framework discussed in the report linked above are outside the scope of this Nonpoint
Plan.

3.3 Nonpoint Field Staff, Complaint Response, and the
Graduated Compliance Pathway

Summary Response for 3.3

The summary response for this section addresses two related questions:

e What s the role of the Voluntary Clean Water Guidance for Agriculture (Clean Water
Guidance)?
e What if an operator elects not to implement the associated recommendations?

Response:

Using Ecology’s recommended practices provides an opportunity to proactively protect
water quality. These practices offer producers greater certainty and predictability
because they have been evaluated for their effectiveness in protecting water quality.
When an operation implements suites of practices consistent with this guidance, Ecology
will presume that water quality is being adequately protected. However, producers are
not required to use Ecology’s recommended practices, and choosing not to implement
them does not automatically mean water quality will be negatively impacted. Any
determination that pollution is occurring, or is likely to occur, must be based on site-
specific conditions.

Clean Water Guidance practices can be used to proactively protect water quality, and
have the advantage of providing certainty and predictability because the practices have
been specifically evaluated (i.e. scientific literature review) for water quality protection.
However, agricultural producers are not required to use these practices nor do they
create new regulatory requirements.

Compliance with Washington’s Water Pollution Act, which protects state waters,
continues to be required of agricultural producers. However, decisions about how to
achieve compliance still remains the responsibility of producers. This guidance is
intended as a technical resource to support and inform those decisions. If a producer
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elects not to use Clean Water Guidance practices, Ecology recommends they consult with
the regional NRCS office or local conservation district for technical assistance. Ecology
remains responsible for determining if water quality is protected.

77. Scott Figenshow

At issue is a disconnect between the observed enforcement actions of Ecology in the Palouse,
which are at odds with the incomplete status of the BMP’s, the lack of definitions, and the
inaccurate mapping. We do not believe that The Plan has taken account of this situation; it is
not an accurate reflection of the actual practice of Ecology. This must be corrected. Our further
comments suggest ways that could be achieved.

Generally, Sections 3.1-3.6 speak to an incentive-based approach, backed up by enforcement.
While we applaud an incentive-based approach in every instance, the incentives are not
universally and consistently available. It is not economically viable for a family farm to remove
farmland from production at the scale that the Straight to Implementation type of Advance
Restoration Plan seems to be requiring of farmers who are required to use riparian strips as the
Best Management Practice (BMP) in the Palouse.

Response:

Comment noted. The Clean Water Guidance chapters which contain Ecology’s BMP
recommendations are now complete. We recognize that hydrology mapping is not
accurate in all situations and nonpoint staff rely on site specific conditions when
providing recommendations to landowners. We believe that both healthy water and a
healthy agricultural economy can exist concurrently in Washington state.

For a landowner who chooses to apply the BMP on their land, the farmer is still required to
demonstrate compliance of the WQ standards within 10 years (see page 61, bottom
paragraph). If Ecology has specified the BMP, and the farmer has implemented it, the liability
for WQ should rest with Ecology not the farmer/landowner. A landowner should not be held to
the failure of a BMP to meet Ecology’s goals if they complied with the agreed practice.

Response:

The referenced paragraph is discussing Straight to Implementation (STI) Projects, which
are intended to implement nonpoint source control as quickly as possible, and
compliance with water quality standards is to be achieved in no more than 10 years after
the start of STI work (the exception to this time frame being reaching standards for
parameters such as temperature, which may take longer, because of the time it takes
trees to grow to provide adequate shade). For STIs (and all watershed cleanup projects),
successfully achieving water quality standards is measured at the scale of the cleanup
project; in the case of STlIs- does the waterbody that the STI focuses on meet standards in
10 years?
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It is expected that landowners, after implementing a BMP, will continue to maintain that
BMP such that it continues to function appropriately. Ecology’s BMP guidance is based
upon best available science and, when the appropriate suites of BMPs are implemented,
designed to address all parameters of concern. The landowner has the responsibility of
implementing practices or management changes to protect water quality and Ecology
has the responsibility of determining if water quality is protected- the Clean Water
Guidance chapters were designed to assist landowners with implementing appropriate
practices to protect water quality. See the summary response for this section for more
discussion of the role of CWG.

Further, it is important that one agency take Farmer / Landowner Self-certification review
responsibility. If that is to be Ecology, then the farmer/landowner needs certainty that their
contractual obligations are being met, whether with the County Weed Board requirements, or
NRCS/ FSA/ USDA on any number of CRP/CSP/EQIP and other conservation programs
commonly used across the region.

Response:

There is not currently a self-certification program in Washington. The Clean Water
Guidance BMP recommendations provide the opportunity for operators to evaluate their
property and identify appropriate BMPs to address sources of pollution. There may be
cases in which the minimum obligations of restoration projects funded by
NRCS/FSA/Conservation Commission may not provide full water quality protections, and
it is important for operators to consider what BMPs are recommended by the Clean
Water Guidance, to ensure that adequate protections are in place (Chapter 13: Suites of

Practices?? is especially helpful for identifying appropriate practices). Operators are
always welcome to contact their Ecology regional nonpoint field staff to discuss what
practices are recommended for their operation.

78. Ryan Ransavage
2. Compliance Strategies (Chapter 3)

Impact: The plan highlights graduated compliance efforts but does not distinguish between
regulated and unregulated sources

Result: Permitted operations may be unnecessarily included in field outreach or corrective
follow-up

Policy: Clarify that compliance actions described in the plan are for non-permitted or voluntary
participants unless permit noncompliance is identified

2 https://apps.ecology.wa.gov/publications/parts/2010008part14.pdf
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Economic: Ensures staff time is focused on unregulated areas, minimizing inefficiencies

Technical: Avoids duplicating regulatory oversight for sites already meeting established
compliance standards

Response:

As is stated in footnote 118 within Chapter 3, section 3.4.4: “Where there is a legal
requirement to obtain a permit the NPS program does not address or cover that
source.” We believe this clearly states that this Nonpoint Plan and the compliance
actions described within it apply to non-permitted sources of pollution. Ecology’s
nonpoint staff focus on non-permitted sources of pollution, and when there is
uncertainty about the status of a facility, nonpoint staff will coordinate with permit staff
at Ecology, to clarify the regulatory framework applicable to the facility. If an operation
is uncertain which Ecology program (point source or nonpoint source) applies to their
operation, we encourage them to contact their regional Ecology office.

79. Washington Cattlemen’s Association

1. Regulatory Overreach Disguised as “Voluntary” Although the plan is presented as
“voluntary,” it clearly sets the stage for regulatory mandates by:

e Establishing non-binding “expectations” that will be used as de facto requirements in
funding eligibility, conservation district programs, and county permitting.

e Linking the plan to TMDL enforcement and other regulatory tools, meaning producers
who do not adopt Ecology’s preferred practices could face penalties or loss of operating
flexibility.

e Attempting to dictate on-the-ground management choices without direct legislative
authority.

Response:

Comment noted. The nonpoint plan includes both “voluntary” tools and “regulatory”
tools. Chapter 2: Washington’s Regulatory Framework clearly lays out the regulatory
tools that are available in Washington State to address nonpoint pollution, with section
2.1.1 discussing in detail the regulatory authority and case law supporting Ecology’s
regulation of nonpoint sources of pollution. The authority to requlate nonpoint sources
of pollution, including the ability to issue Administrative Orders, comes from the
legislature via RCW 90.48; see summary response for Chapter 2 for more detail.

Section 3.2.2 of Chapter 3 outlines that the guidelines for Ecology’s Water Quality
Combined Funding Program are based upon the recommendations of the Clean Water
Guidance. This is to ensure that BMPs funded with our public dollars are effectively
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improving water quality, and in alignment with our 2021 Settlement Agreement (see
Appendix C of the Nonpoint Plan).

When Ecology’s nonpoint field staff contact an operator, our letters include offers of
technical assistance and financial assistance. This is a key part of our compliance
pathway, which is anchored in striving for voluntary implementation of BMPs to address
pollution sources. Outreach, education, and technical and financial assistance are the
primary tools we use to address nonpoint sources of pollution. Enforcement is used as a
backstop when voluntary efforts to address pollution are not taken.

See also the summary response for section 3.3.

8. Unclear Implementation Timeline and Scope

The draft is vague on when, where, and how these measures would be implemented:

80.

It references “priority watersheds” without listing them explicitly, leaving producers
uncertain whether they are immediately affected.

It does not define how “voluntary” measures will be tracked, enforced, or escalated to
regulatory action — creating uncertainty for long-term planning and investment in
ranch infrastructure.

Response:
As is discussed in sections 2.3.1 and 3.2.1 of the Nonpoint Plan, priority watersheds and

actions taken in the past year are described in detail in Annual Reports submitted EPA.
As is linked in the Plan, these annual reports are posted to our nonpoint webpage??.

See Chapter 3, section 3.3 of the Nonpoint Plan for details on the work of Ecology’s
nonpoint field staff, complaint response, and the graduated compliance pathway.
Additionally, operators are always welcome to connect with their local nonpoint field
staff to discuss BMPs recommended for their operation.

Okanogan County Farm Bureau

2) Prevent “guidance creep” via the compliance pathway

Concern. The Reading Guide adds detail on nonpoint field staff work and a “graduated
compliance pathway,” linking nonpoint implementation to TMDLs and other tools. That
structure can escalate from outreach to enforcement, with VCWGA standards used as the
practical yardstick. These risks turning guidance into de facto mandates without APA
rulemaking and economic analysis.

2 https://ecology.wa.gov/water-shorelines/water-quality/nonpoint-pollution
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Request. Add explicit guardrails to the compliance pathway: written notice, producer-driven
technical assistance, reasonable time to correct, and an agriculture ombud review before
orders/penalties. Clarify that any mandatory practice must go through APA rulemaking, not
guidance or plan text. Site specific plans on private property should not be open for public
review and opinions.

Response:

Comment noted. See section 3.3 of Chapter 3: Strategies and Tools for Addressing
Nonpoint Sources of Pollution of the Nonpoint Plan for discussion of the work of
nonpoint field staff, complaint response, and the graduated compliance pathway, which
includes many of the components stated in the comment, including written notice,
technical assistance, and reasonable time to correct.

See the summary response for this section, as well as Chapter 6, section 6.2.2 of the
Nonpoint Plan for discussion of the Clean Water Guidance. As is discussed in the
referenced locations, the recommendations of the Clean Water Guidance are not
mandatory practices. Actions to address nonpoint pollution sources are required when
regulatory authorities are utilized. Ecology’s Administrative Orders include two options
for correcting site specific sources of nonpoint pollution 1) practices described by Ecology
that will address the pollution sources and protect water quality or 2) a plan developed
by the operator (or consultant or conservation district, etc) that is equally as protective
of water quality. RCW 90.48.120 authorizes Ecology to issue Administrative Orders
requiring compliance whenever it determines that a person has violated, or created a
substantial potential to violate, any provision of Chapter 90.48 RCW or fails to control
the polluting content of waste to be discharged to waters of the State.

Public records are defined by state law; The Washington Public Records Act, Chapter
42.56 RCW?3, requires us to promptly make identifiable public records available for
inspection and provide records upon request. We adopted rules, Chapter 173-03 WAC?®,

to implement the requirements of the Public Records Act.

SPECIFIC TEXT EDITS WE REQUEST (for inclusion in the final Plan)

1. Chapter 3 (Strategies & Tools / Compliance Pathway): “Ecology’s nonpoint field staff use a
graduated technical-assistance-first pathway. Non-regulatory guidance (e.g., VCWGA) is not an
enforceable standard and lack of adoption does not constitute a violation of RCW 90.48. Any
mandatory practice will be adopted by rule under the APA.”

25 https://app.leg.wa.gov/rcw/default.aspx?cite=42.56
26 https://app.leg.wa.gov/WAC/default.aspx?cite=173-03

Nonpoint Plan Response to Comments Page 84
25-10-040 February 2026


http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56
http://apps.leg.wa.gov/WAC/default.aspx?cite=173-03

Response:

Comment noted. We believe that Chapter 3 clearly conveys the graduated compliance
pathway followed by nonpoint field staff and the emphasis on technical assistance.

We have added language to Chapter 6, section 6.2.2 that clarifies the role of the Clean
Water Guidance. See also the summary response for this section.

81. Seth Millhorn
2. Misuse of the Graduated Compliance Pathway

Chapter 3 (pp. 73—83) describes Ecology's approach to "voluntary compliance," but the reality
on the ground is intimidation. DOE inspectors are showing up unannounced and issuing veiled
enforcement threats for routine operations that have been ongoing for decades. This
"graduated pathway" is quickly short-circuiting to enforcement. Instead of working with
farmers to resolve issues collaboratively, it appears your goal is to build a paper trail of "non-
compliance" to justify increased regulation.

Response:

Comment noted. Nonpoint staff follow the process outlined in Chapter 3, which describes
education, outreach, and voluntary incentives in section 3.2, with section 3.3 describing
the graduated compliance pathway. Staff first provide technical assistance, which may
include recommendations that would change the routine operations of an operation, if
those routine operations are causing pollution. Staff strive to work with operators to
implement BMPs to address pollution, providing offers of technical and financial
assistance, but do utilize enforcement authority when voluntary efforts are unsuccessful.

4. Incentives Should Not Be Coupled with Enforcement Threats

Offering financial subsidies or enrollment incentives (e.g., riparian buffer programs) only after
issuing notices of violation is coercive. It's a clear attempt to back farmers into long-term
easements under duress. If these programs are worthwhile, they should stand on their own
merit and be introduced through genuine partnership—not regulatory blackmail.

Response:

Ecology’s process of working to address nonpoint sources of pollution is described in
Chapter 3 of the Nonpoint Plan. As is detailed in the Nonpoint Plan, from the first
technical assistance letter, technical and financial assistance are discussed. Staff utilize
templates when sending these letters, ensuring that each letter includes the same
baseline information. See section 3.3.3 of the Nonpoint Plan for more details on this
process.
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82. Dean Hellie

The plan has no timelines or clear expectations of compliance. Progressive implementation of
BMPs is mentioned in the plan. This adds to the uncertainty and mistrust by the landowner and
Ecology's partners of the agency's true intentions.

Response:

Comment noted. See Chapter 3, section 3.3.3 of the Nonpoint Plan for a discussion of the
graduated compliance pathway.

“Progressive implementation of BMPs” is not described in the Nonpoint Plan, and
because no page citation is provided, we are unable to address the intent of this
statement. Ecology will work with operators to implement the recommended BMPs, and
recognizes that due to extended timelines around grant funding or the need to
implement a project in phases, that all BMPs may not be implemented concurrently;
when feasible we strive to accommodate these scenarios and continue to work with a
landowner in a voluntary manner towards compliance with water quality law.

Regarding expectations of compliance- aligning conservation plans with the BMP suites
outlined in the Clean Water Guidance enables agricultural operations to move forward
with confidence, knowing their efforts are recognized by Ecology as protective of water
quality.

This approach not only advances environmental stewardship but also establishes a
consistent, transparent framework for achieving clean water goals and reducing
uncertainty for agricultural producers. Additionally, operators are always welcome to
contact their local nonpoint staff to discuss BMP recommendations for their operation.

The vision and intent of Ecology’s Water Quality program, and therefore the Nonpoint
Program, is that Washington's communities work together and with us to sustain
healthy, thriving watersheds and provide cool, clean water to fish, shellfish, wildlife,
people, and businesses.

83. Nooksack Indian Tribe

2. Lack of Enforceable Riparian Protections

One of the most critical gaps in the Draft Plan is the lack of a clear, enforceable approach to
protecting riparian habitat. This is especially apparent in the agricultural landscape, where
voluntary measures have failed to deliver the scale of restoration needed. This lackluster
approach to protection is in stark contrast to the robust framework of regulations for the
forested environment, where clear guidelines set forth in the HCP include enforceable
requirements for land managers. Although we recognize that the NPS Plan is not a regulatory
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instrument in itself, it plays a critical role in establishing statewide priorities and guiding the use
of non-regulatory tools, funding, and program development. As such, the absence of any
meaningful commitment to riparian protection sends the wrong signal, particularly when
degraded streamside habitat continues to be one of the top limiting factors for salmon
recovery.

Riparian buffers are foundational to water quality and watershed function. They keep water
cool, stabilize banks, filter pollutants, and support the vegetation and woody debris that salmon
and other species depend on. Even so, riparian habitat is degraded across the lower watershed,
particularly in agricultural areas. In WRIA 1, the critical temperature impaired mainstem and
South Fork Nooksack River are not currently meeting riparian restoration targets and stream
temperatures continue to exceed water quality standards. The Dept. of Ecology has the
authority to do more, but the Plan does not reflect the urgency or direction needed to course-
correct.

We recommend the final Plan:

e Include a clear policy commitment to only support riparian buffer configurations that
sustain all key riparian functions, including providing ongoing sources of large wood to
streams, consistent with WDFW's Priority Habitat and Species (PHS) Guidelines.

e Align with and help implement the outcomes of the Governor's Riparian Round Table,
while also prioritizing immediate restoration actions in impaired tribal usual and
accustomed fishing areas.

Riparian restoration is not just a best practice-it is essential for meeting temperature standards,
reducing nonpoint pollution, and upholding the State's obligations to protect treaty-reserved
resources. The NPS Plan must reflect that reality.

Response:

Chapter 12 of the Clean Water Guidance, Riparian Areas and Surface Water Protection,
is the basis for the riparian buffer recommendations given by Ecology staff when
providing technical assistance to landowners, and also informs the BMP guidelines for
Ecology’s Water Quality Combined Funding Program. Ecology prioritizes riparian buffer
implementation to support achieving water quality standards in Washington state. The
nonpoint program’s prioritization of riparian buffers is additionally demonstrated in the
Suites of Practices chapter of the Clean Water Guidance, in which riparian forest buffers
are a recommended primary BMP for operations that are contributing pollution to
surface waters of the state. See Chapter 3, section 3.6 of the Nonpoint Plan, where we
have added language around the role of the CWG in supporting the state’s riparian
initiatives.

We have added language in Chapter 9, table 8, Objective 3.5 that describes a
commitment to support applicable outcomes of the riparian roundtable.
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3. Over-Reliance on Voluntary Measures and Weak Enforcement

The Draft Plan continues a longstanding pattern of over-reliance on voluntary best
management practices (BMPs) to address nonpoint source pollution. While voluntary programs
can be an important part of the solution, they are not sufficient on their own, particularly in
landscapes where water quality violations persist and restoration efforts lag. Nooksack Indian
Tribe, Whatcom Conservation District, and other restoration-focused agencies spend an
enormous amount of staff time in public outreach as a means to generate landowner
willingness to implement voluntary measures. However, there are inevitably holdouts that will
not assent to voluntary BMPs, regardless of outreach and education efforts. Even if all of the
willing landowners implement extensive BMPs, the resulting patchwork of measures not only
creates an inequitable burden on willing landowners, it also is likely insufficient to meet water
quality goals.

Specifically, in WRIA 1, the draft Drayton Harbor Bacteria TMDL determined that a 99%
decrease in bacterial non-point source pollution is required to meet water quality standards
and adequately protect downstream shellfish beds important for tribal subsistence harvest.
Given the extensive outreach already in place, it is unreasonable to argue that level of
reduction can be achieved solely through voluntary measures. The low-hanging fruit have
already been picked. Without accountability mechanisms or the credible threat of enforcement,
voluntary measures alone will not meet the State's water quality standards or restore salmon
habitat at the scale and pace required.

The Dept. of Ecology has clear enforcement authority under RCW 90.48,4 but the Draft Plan
fails to articulate how, when, or under what conditions that authority will be used. This lack of
clarity undermines both accountability and public confidence. It also contributes to uneven
implementation across watersheds and land use sectors, allowing chronic impairments to
persist in tribal U&A areas despite decades of attention and investment.

To strengthen the Plan and improve accountability, we recommend:

e C(Clearly stating Ecology's commitment to exercising its enforcement authority under
RCW 90.48 when voluntary measures are ineffective or when violations occur.

e Providing greater transparency around enforcement actions, including how complaints
are prioritized, the rate of complaint response, the number and types of enforcement
actions taken, and the methods used to verify compliance or follow-up.

Greater transparency and consistent enforcement are essential for ensuring that state water
quality standards, and treaty obligations, are met. When pollution goes unaddressed, the
burden of habitat degradation continues to fall on tribal communities in addition to the fish and
shellfish they depend on.

Response:

Within the Nonpoint Plan, see Appendix A and Appendix F, which was added following
comment period feedback, regarding Ecology’s authority and commitment to prevent
nonpoint source pollution.
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See as well additions to the Nonpoint Plan in Chapter 4, section 4.5, which discusses
additional information sharing with Tribes at meetings with regional nonpoint staff, as
well as added commitments to improve transparency and information sharing within
Table 8, in objectives 1.2, 3.2, and 5.2.

4. Inadequate Monitoring and BMP Tracking

Effective nonpoint source pollution management depends not just on implementing Best
Management Practices (BMPs), but on knowing where, how, and whether those practices are
making a difference. Unfortunately, the Draft Plan lacks a clear framework for tracking BMP
implementation or evaluating their effectiveness over time. Without this information, there is
no way to assess progress, identify gaps, or hold programs accountable.

Although Ecology has made promising commitments in the Plan to improve BMP monitoring,
those commitments remain aspirational. There is no mechanism to ensure outcomes will be
achieved, nor any clarity about how federal or state agencies will follow through. This lack of
accountability undermines the credibility of the Plan and makes it difficult for tribes and other
stakeholders to engage meaningfully in its implementation. The county-led Volunteer
Stewardship Program places this burden on local entities to track the effectiveness of BMP
implementation. However, with little guidance and no statewide framework with comparable
metrics, this becomes simply another grant deliverable rather than a quantitative tool for
evaluating effectiveness.

Further, in order to increase landowner willingness, much of BMP implementation is delegated
to local Conservation Districts, particular in the agricultural sector. However, due to
confidentiality in farm plans, cases adopted by Conservation Districts have little to no
transparency and no enforcement authority. At a local level, the Whatcom Clean Water
Program, an interagency collaborative focused on improving water quality in Whatcom County,
will often discover potential sources of pollution and will refer cases for investigation. If the
Whatcom Conservation District (WCD) has a relationship with the landowner, then WCD will
take the lead in working with the landowner to minimize pollution impacts and implement
BMPs. However, because the WCD, and other CDs, value confidentiality above all else, there is
no way to determine (a) whether a source of pollution was detected, (b) whether any BMPs
were implemented to mitigate pollution reaching waterways, or (c) if farm plans are actually
being implemented. Any reporting from the farm plan "black box" of the CDs occurs at best at
the small drainage (HUC12) level, making it impractical for assessment of impact on specific
water bodies. While we value the work and the relationships fostered by WCD, we also see a
clear delegation of duties by the Department of Ecology without the associated regulatory
backstop. In other words, the carrot is delegated and Ecology is unable to determine when or if
it is necessary to use the stick.

To address this, we recommend that the final Plan:

e Commit to the development of a GIS-based, publicly accessible BMP tracking system
that can show the location, type, and status of nonpoint source interventions statewide.
See WRIA 1 example in the paragraph above.
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Include tribal data-sharing options to ensure that tribal monitoring efforts are
recognized, protected, and integrated on equitable terms.

Establish a process for adaptive evaluation, in which BMP performance is regularly
assessed, and the results used to adjust state strategies, funding priorities, and program
delivery.

Transparency is a prerequisite for trust. If BMPs are to remain a cornerstone of Washington's
approach to nonpoint pollution, the State must invest in the tools needed to evaluate their
performance and ensure that restoration efforts are truly making an impact where it matters
most. Additionally, without a strong adaptive management approach that uses monitoring data
to regularly assess and adjust strategies, the State risks continuing to invest in measures that
may be poorly suited to site conditions, climate impacts, or local priorities-especially in
watersheds within tribal U&A, where conditions are changing rapidly.

Response:

Thank you for your comments. Within Washington state, there are a variety of agencies
that manage funding programs, and we lack a shared tracking system that would allow
for comprehensive tracking of implementation over time. We agree that this limits our
ability to evaluate the effectiveness of implementation and to adaptively manage
strategies within watersheds. Ecology will support and participate in future statewide
efforts to track BMP implementation. When compared to other agencies implementing
restoration funding programs, such as the Washington State Conservation Commission
and the Recreation and Conservation Office, Ecology’s Water Quality Funding Program is
responsible for funding a relatively small amount of implementation, and an effective
tracking system will require support and information sharing from other agencies.

Prior to beginning a new Water Quality Assessment (WQA), Ecology conducts a “Call for
Data” to notify Tribes and interested parties to submit their data to either Ecology’s
Environmental Management System (EIM) or the federal Water Quality Portal by a
specified date. When data is submitted by the specified date, and meets the
requirements of Water Quality Policy 1-11, Chapter 2?7, the data is considered in the
WQA. This includes numeric data reported to EIM and the federal Water Quality Portal,
as well as non-numeric submissions (see additional discussion of the WQA and data

quality requirements in Chapter 7, section 7.2 of the Nonpoint Plan). Additionally,
because Tribes are sovereign nations and Washington State water quality standards do
not apply on reservations (WAC 173-201A-600(2)), the WQA does not evaluate data
within reservations for the development of the 303(d) list. So, while we encourage and
accept data submissions for waters outside of reservation boundaries, monitoring data

27 https://apps.ecology.wa.gov/publications/documents/2110032.pdf
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within reservations are not considered in any of our state Clean Water Act programs.
The WQA and Tribal data sharing is beyond the scope of the Nonpoint Plan, please
contact the Water Quality Assessment team via email at 303d@ecy.wa.gov.

In Washington state, monitoring and evaluation resources are limited, and we do not
have the ability to monitor the performance of individual BMP implementation. Much of
Ecology’s monitoring efforts occur at the watershed or reach scale, and, as stated above,
we do not currently have a statewide system to track BMP implementation. The recently
completed Clean Water Guidance recommends BMPs that are based upon best available
science, and which, when implemented in the appropriate combination of practices and
adequately maintained, will provide water quality protections. Ecology is committed to
adaptively maintaining these BMP recommendations with best available science, to
ensure that our recommendations continue to reflect BMPs that will support meeting the
state’s water quality standards.

5. Failure to Prioritize Tribal Watersheds and Critical Coastal Areas

The Draft Plan does not explicitly prioritize or explain how the State will coordinate restoration
and protection efforts for tribal watersheds and critical coastal areas that are essential for
salmon, shellfish, and treaty resources. While some watersheds are designated as impaired
under the 303(d) program, significant data gaps limit the State's ability to fully understand and
address water quality challenges in many tribal U&A areas. For instance, the most recent water
quality assessment for Washington State indicates that water quality data is only available for
approximately 13% of all rivers and streams, 10% of state lakes, and 21% of marine waters. This
highlights the fact that there are substantial data gaps that impede effective prioritization and
targeted action of water quality restoration and protection.5

Portage Bay is a great example of this issue in real time. It is an established fact that this area
supports significant tribal treaty resource use; and, while conditions have improved, the bay
continues to experience persistent shellfish harvest closures due, in part, to ongoing water
guality impairments.6 A persistent low oxygen zone within Portage Bay has been recently
highlighted by Lummi Natural Resources staff of an example of a persistent Category 5 303(d)
listing in waters important for tribal use (adjacent to Approved and Conditionally Approved
shellfish beds) that has received little to no follow-up action from the State. As a result, tribes
and partners face challenges fully assessing impairments or holding polluters accountable.

We urge Ecology to:

e Develop clear criteria for prioritizing watersheds and coastal areas to target
enforcement, monitoring, and funding efforts.

e Explicitly include treaty resource protection as a core prioritization criterion, recognizing
the unique and legally protected role tribal watersheds play in supporting healthy
salmon and shellfish populations.
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A clear, public commitment (and demonstrated follow-through) from Ecology on how it will
uphold treaty rights through this Plan is essential. Without it, the waters and resources critical
to tribal communities will remain insufficiently protected.

Response:

See Chapter 3, section 3.3.1, where we have added discussion of factors considered
when regions prioritize watersheds for work; these considerations include treaty-
reserved and inherent Tribal rights as wells as impacts to Tribal resources from nonpoint
source pollution. See also Chapter 4, section 4.5, where we have added language
describing coordination between Ecology’s nonpoint program and Tribes, including
meetings between Ecology’s regional nonpoint staff and local Tribal staff. These
meetings are intended to support, among many goals, focal watershed prioritization
discussions.

84. Northwest Indian Fisheries Commission
Over-Reliance on Voluntary Measures and Weak Enforcement

The draft NPS Plan continues to rely heavily on voluntary Best Management Practices (BMPs).
While voluntary programs have value, they are insufficient in watersheds where pollution
persists, restoration lags, and compliance depends on landowner willingness. Without clear
accountability and credible enforcement, the state will not meet water quality standards or
restore salmon habitat at the scale and pace required.

Ecology has clear authority under RCW 90.483 but fails to define when or how it will be used.
This uncertainty undermines public trust and allows chronic impairments—especially in tribal
U&A areas—to persist. Enforcement is further weakened by barriers to property access,
inconsistent agency practices, and a patchwork of jurisdictions with different rules and
priorities.

Transparency is also lacking. Ecology’s Environmental Reporting and Tracking System (ERTS) is
cumbersome and incomplete, leaving tribes and the public unable to reliably track complaints,
enforcement actions, or compliance. Likewise, there is no public record of where BMPs have
been installed with state or federal funds, their cost, or whether they meet performance goals.
Public dollars should not support ineffective or undocumented projects.

We recommend that the final NPS Plan:

e Commit to using RCW 90.48 enforcement when voluntary measures fail, with clear
triggers and timelines.

e Create a public enforcement dashboard showing complaints, resolution times, and
actions taken.

e Standardize enforcement expectations across agencies and jurisdictions.

e Require outcome reporting for publicly funded BMPs, including location, cost, and water
quality results.
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Greater transparency, consistent enforcement, and follow-up are essential to meet state and
federal obligations and to protect treaty-reserved resources.

Response:

Within the Nonpoint Plan, see Appendix A and Appendix F, which was added following
comment period feedback, regarding Ecology’s authority and commitment to prevent
nonpoint source pollution.

We recognize the interest in increased transparency around the actions of Ecology’s
nonpoint program. We currently share watershed information on an annual basis, via
our Annual Reports to EPA, which we also post to our Nonpoint webpage. While a public
dashboard is not currently in development, we are interested in increasing transparency
and information sharing about the activities of the nonpoint program. In table 8 of the
Nonpoint Plan we have added commitments to improve information sharing, via
improvements to our Annual Reports (objective 5.2) and meetings between regional
nonpoint staff and Tribal water quality staff, to discuss regional watershed work (see
objectives 1.2, 3.2, and additions to the Nonpoint Plan in Chapter 4, section 4.5). We
have also added to objective 3.2 a commitment to work with Tribal water quality staff to
continue to explore options for improving transparency around Ecology’s watershed
work.

See Table 8 in the Nonpoint Plan, Goal 3, Objective 3.5, regarding Ecology’s commitment
to continue to work to improve consistency in riparian funding programs and policies
across state agencies.

Many funding sources require reporting of BMPs implemented, location, and cost,
however, the ability to quantitatively measure the water quality result is limited. See
Ecology’s Water Quality Combined Funding Program?® webpage for funding guidelines

and information on what information is collected by Ecology. See also response to
comment 83.

Inadequate Monitoring and BMP Tracking

Nonpoint source pollution control requires not just installing BMPs, but knowing where they
are, how they’re maintained, and whether they work. The Draft NPS Plan lacks a clear,
enforceable framework for tracking BMPs or evaluating effectiveness. Without this, the state
cannot measure progress, identify gaps, or hold programs accountable.

28 https://ecology.wa.gov/about-us/payments-contracts-grants/grants-loans/find-a-grant-or-loan/water-quality-
combined
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Ecology’s commitments to improve BMP monitoring are still aspirational—there’s no
mechanism for follow-through, mandatory reporting, or clear federal/state coordination. The
absence of a transparent, statewide tracking system is especially concerning in tribal U&A
areas, where watersheds face rapid change. Tribes often collect detailed monitoring data, but it
remains siloed because there are no sovereignty-respecting pathways for integration. This
exclusion weakens state planning and delays action where treaty-reserved resources are at risk.

The current system forces tribes and the public to navigate multiple agencies with inconsistent
standards. Ecology’s ERTS is cumbersome, opaque, and insufficient for timely follow-up.
Without consistent criteria for what constitutes a violation or when cases escalate to
enforcement, BMP compliance remains voluntary and unverified.

State and federal dollars fund many BMPs, yet the public has no reliable way to see where
funds are spent or what results they produce.

We recommend that the final NPS Plan:

e Develop a GIS-based, public BMP tracking system showing location, type, status, and
outcomes of state and federally funded projects.

e Establish tribal data-sharing agreements that integrate monitoring results while
protecting sovereignty.

e Define clear enforcement thresholds and escalation criteria.
e Regularly evaluate BMP performance to guide funding and strategy.

e Improve coordination across state, local, and tribal entities to reduce duplication and
close gaps.

Transparency is a prerequisite for trust. If BMPs remain a cornerstone of Washington’s NPS
strategy, the state must invest in tools to measure their effectiveness and act when they fail.

Response:

See response to comment 83. Additionally, with additions to objective 5.4 within table 8
of the Nonpoint Plan, Ecology has committed to keeping the nonpoint compliance
pathway up-to-date, and evaluating areas that may need clarification and/or additional
specificity, such as clarified enforcement thresholds and escalation criteria.

We also have maintained the commitments within Objective 3.1 to strengthen
relationships with federal and state agencies, local governments, and special purpose
districts. As well as added commitments to Objective 3.2 to strengthen and further
develop relationships with Washington’s Tribes.

Insufficient Protection for Tribal Watersheds and Coastal Areas

The draft NPS Plan does not clearly prioritize or coordinate protection of tribal watersheds and
critical coastal areas—places essential for salmon, shellfish, and treaty-reserved resources.
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While some watersheds are listed as impaired under the Clean Water Act, those designations
represent only a fraction of the real need. Major monitoring gaps—data exists for just 13% of
rivers, 10% of lakes, and 21% of marine waters—limit the State’s ability to target restoration,
especially in tribal usual and accustomed areas.4

Tribes often lead consistent, place-based monitoring, but without reliable state data
integration, their work is underutilized and critical problems remain unaddressed. Shoreline
communities along the Tulalip Reservation illustrate the consequences despite the importance
to treaty harvest, they continue to face shellfish closures and impaired water quality without
adequate state action or resources.5

From a tribal perspective, few—if any—watersheds are expendable. Each is tied to culture,
food security, and treaty rights. “Leaving some behind” is incompatible with legal obligations
and stewardship values.

Ecology can strengthen prioritization by aligning the NPS Plan with existing Watershed Recovery
Plans under RCW 90.82 and 90.94, which already incorporate tribal science, consultation, and
habitat priorities. Leveraging these vetted frameworks avoids duplication and accelerates
action.

We recommend that the final NPS Plan:

e Acknowledge that most tribal watersheds require long-term protection, while
identifying areas needing urgent action due to acute impairments or treaty access
impacts.

e Develop clear, transparent prioritization criteria grounded in both scientific and tribal
knowledge, guiding enforcement, monitoring, and funding.

e Make treaty resource protection a core criterion, reflecting the irreplaceable role of
these watersheds in sustaining salmon and shellfish populations.

A clear, public commitment—paired with transparent processes and follow-through—is
essential to ensure tribal watersheds are not left behind in an under-resourced, uncoordinated
system. Failure to act not only jeopardizes ecosystem health but violates the state’s
enforceable obligations under federal law to protect treaty-reserved resources.

Response:

See response to comment 83. Additionally, we have added language to Chapter 2,
section 2.5, strengthening the discussion of Tribal Treaty Rights, the important role of
water and watersheds, and inherent Tribal rights.

85. Swinomish Indian Tribal Community
Overreliance on Voluntary Measures: A Culture of Noncompliance

RCW 90.48.120 gives Ecology the authority to address both actual and potential NPS pollution.
This includes the ability to require best management practices (“BMPs”) to prevent and control
pollution. Ecology’s entrenched avoidance of regulatory enforcement has created a culture in
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which violators face little credible risk of consequences. In fact, Ecology’s lack of action so
grossly behind schedule, as it has taken no meaningful action to address the 2004 Lower Skagit
Temperature TMDL despite the Tribe’s repeated requests and pleas to do so. This renders the
stream temperature standards for salmon found in WAC 173-201A-200 essentially meaningless,
and at best voluntary, and allows a culture of permissive compliance.

RCW 90.48.080 prohibits the discharge of polluting matter into state waters. This creates a
general obligation for landowners or Ecology to ensure that pollution is prevented, implicitly
requiring practices that achieve this goal, including the use of BMPs. Ecology states in the draft
plan that one of its key principles is to “communicate clear standards and compliance
expectations.” We fully support this principle. However, the absence of concrete goals,
strategies, and timelines for actually doing so renders any such communications meaningless.
Potential and actual NPS polluters—whether agricultural producers, or other land managers
adjacent to 303(d) listed streams—must know, but have never been told by Ecology in the NW
Region, that:

e They are legally responsible for protecting water quality.

e They are required to implement BMPs (preemptively) for any activities that may impact
water quality.

e Any negative impact to water quality as a result of their operation or land management
is a violation of the Washington State Pollution Control Act and is subject to penalties
and enforcement actions.

When this clarity is absent, the message is that there is no urgency, and that voluntary
measures may be postponed indefinitely without consequence. This perception is reinforced by
Ecology’s Voluntary Clean Water Guidance and “graduated compliance pathway,” which
Ecology justifies by claiming that some operators “may not have been previously aware they
were regulated by the state for impacts to water quality.” If this is true, it clearly demonstrates
that Ecology’s efforts to communicate standards and expectations has been wholly insufficient
to date and is an indictment of Ecology’s failure to communicate basic legal standards—not an
excuse for noncompliance by landowners and operators—and not an excuse for Ecology’s
overreliance on voluntary measures for compliance.

The 2025 Plan must establish clear goals and specific strategies for addressing this significant
issue in this Nonpoint Plan. Addressing NPS pollution must include:

e Clear timelines for rapid voluntary compliance, with automatic escalation to
enforcement when deadlines are missed.

e Immediate enforcement for egregious or willful violations, rather than extended
negotiation.

o Effective outreach to ensure all regulated entities are aware of their obligations before
violations occur.

No owner or operator whose activities have the potential to harm state waters should be
ignorant of their legal responsibilities, and regardless, that’s no excuse for ongoing water
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quality violations. Potential NPS polluters need to know what enforcement actions can and will
be taken should education, outreach, technical assistance, and financial assistance not be
expeditiously applied. Until Ecology clearly communicates and enforces these standards,
voluntary compliance will remain ineffective. Until a regulatory framework for nonpoint source
pollution is established and enforced, Ecology’s current reactionary mitigation sequence is
fatally flawed and will continue to contribute to ongoing water quality degradation via delayed
mitigation and untold harm to the Tribe’s Treaty right to salmon and other marine and aquatic
resources.

Response:

Within the Nonpoint Plan, see Appendix A and Appendix F, which was added following
comment period feedback, regarding Ecology’s authority and commitment to prevent
nonpoint source pollution. See also response to comment 84.

We agree that there is an ongoing need for effective outreach- see Chapter 3, section
3.2.1 for a discussion of Ecology’s recent work to improve in this area. See also Table 8,
Objective 1.10 for commitments to support education and outreach for voluntary
programs and to communicate Ecology’s BMP recommendations. See also Objective 3.2,
added in response to comment feedback, for information on Ecology’s commitment to
engage with Tribes for feedback on outreach messages and material development.

Furthermore, Ecology’s support for flawed certification programs contributes to public
misconceptions regarding water quality improvement efforts. For example, the Farmed Smart
and Salmon Safe Certification programs do not reference or adhere to best available science
riparian habitat standards1, and offer absolutely no guarantees that water quality standards
are being met. Such programs provide false assurance to consumers and the public at large that
certified products and developments have no negative impact on salmon and the habitats upon
which they rely. While the tribe supports sustainable production and development initiatives,
any certification must apply best available science and provide assurances of no net loss of
ecosystem function and attainment of water quality standards.

Response:

Comment noted. As is stated in Chapter 3, section 3.2.4, Ecology “will continue to
support certification programs that promote practices in support of clean water and
welcome coordination and collaboration to adapt existing certification programs for
compliance with state water quality standards.”

Lack of Timely Action and Weak Enforcement

Timeliness is critical in NPS management—both to prevent further harm and to demonstrate to
regulated entities that noncompliance is not an option. Ecology’s current enforcement process
is slow, unpredictable, and resource-intensive.
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As an example of their use of enforcement actions to address NPS pollution, Ecology offers the
case of Lemire v. Dept. of Ecology (2013). This case effectively demonstrates key flaws in
Ecology’s sequence and approach. Instead of contemporaneously presenting violators with
potential enforcement actions, a clear timeline for compliance, and assistance for voluntary
actions, Ecology spent tremendous time and effort making multiple offers of assistance for
voluntary compliance which were ultimately rejected because the violator saw no credible
regulatory backstop. Ultimately, it took six (6) years before Ecology moved from coaxing
voluntary compliance to issuance of an administrative order, and a full ten (10) years until the
issue was resolved in court. Ecology states that “[a]t times, this process of working to persuade
change can take months, and even up to a year or more” in the interim allowing continued
degradation and adverse impacts to water quality.

These delays:
e Undermine the deterrent effect of enforcement.
e Allow ongoing degradation of water quality.
e Waste staff time and resources that could be used on prevention.
The 2025 Nonpoint Plan does not — but must — set goals and strategies to:
e Establish enforceable timelines for each step in the compliance pathway.
e Define specific triggers for escalation from technical assistance to formal enforcement.

e Commit to a policy that enforcement will follow swiftly on a defined timeline when
voluntary measures fail or deadlines are exceeded.

Tribes and the public have a right to know how quickly Ecology will act to correct violations.
Without this transparency, enforcement will remain inconsistent, and violators will continue to
calculate that delay and noncompliance serves their interests.

Response:

Comment noted. See response to comment 83. Also, with additions to objective 5.4
within table 8 of the Nonpoint Plan, Ecology has committed to keeping the nonpoint
compliance pathway up-to-date, and evaluating areas that may need clarification
and/or additional specificity, such as clarified enforcement thresholds and escalation
criteria.

Significant Lack of Proactive Management

In Chapter 3 of the Nonpoint Plan Ecology states that “Ecology has moved from a program that
was largely limited to responding to complaints and providing grants to one that proactively
works to identify sources of pollution and implement on-the-ground fixes.” While the Tribe
appreciates Ecology’s efforts to actively identify sources of NPS pollution and implement fixes,
this is still not a proactive approach. A proactive approach would establish and effectively
communicate clear standards and enforcement expectations such that would-be NPS polluters
preemptively implement BMPs to address pollution.
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Washington State Water Pollution Control Act (90.48 RCW) clearly and explicitly provides
Ecology with the authority to “...require the use of all known available and reasonable methods
by industries and others to prevent and control pollution of the water of the state...” Yet,
Ecology continually treats nonpoint pollution in a reactive manner, only responding to nonpoint
sources that actively, or have a “high potential to” pollute waters of the state.

While mitigating existing nonpoint sources is critical to cleaning up Washington’s waters,
common sense tells us that prevention of nonpoint pollution is far more effective than
resource-intensive fixes. It is clear that Ecology continues to implement its nonpoint programs
under a flawed philosophy of prioritizing fixing pollution sources without first and foremost
addressing the fact that many polluters constantly fail in their legal obligation to prevent
nonpoint source pollution by applying BMPs in the first place.

Proactive prevention is more cost-effective than remediation, reduces the need for
enforcement, and prevents harm to sensitive resources, including treaty-reserved fisheries and
fish habitat, before damage occurs.

Ecology’s approach to NPS pollution must be more proactive by setting goals in this plan to:

e Establish and enforce requirements for preemptive BMP implementation in high-risk
sectors such as agriculture.

e Work to educate agricultural entities and make it clear that prevention is an enforceable
legal duty, not an optional best practice.

Response:

Comment noted, we agree with the commenter’s assertions about the importance of
proactive prevention. Ecology does not have the regulatory authority to require
preemptive BMP implementation without the existence of active pollution or site
conditions that create the potential to pollute. The nonpoint program’s strategy of
responding to prioritized sources of pollution is also a strategic one, as we do not have
the capacity to address all sources of pollution in a watershed at once. The act of
alerting an operation that they are polluting and that pollution is unlawful rarely results
in an immediate correction of that action. We agree that education is important and a
vital part of changing the status quo. To support our education and outreach we have
identified BMPs and developed guidance on practices that are effective at protecting and
restoring water quality. However, education and outreach efforts are rarely enough to
spur change. The nonpoint program has increased our outreach and education staff in
recent years, in recognition of the importance of education. However, the majority of our
resources are directed to correcting active sources of pollution.

See the response above for more information regarding Ecology’s work in outreach and
education to encourage voluntary implementation of BMPs.
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Transparency

Key tracking and transparency tools, such as the Nonpoint Implementation Mapping
Application (NPI) and the Environmental Report Tracking System (ERTS), are not meaningfully
accessible to tribes or the public. Without detailed data-driven reports, or public-facing data,
there is no way to evaluate how many sites receive inspections, how quickly corrective actions
occur, whether BMPs are implemented effectively, or if voluntary compliance measures are
achieving measurable results.

Because Ecology continually fails to analyze and report data on water quality, nonpoint source
pollution complaints, BMP implementation, and effectiveness monitoring, this 2025 Plan, and
Ecology’s entire nonpoint source management program lack the transparency necessary for the
public, other agencies, and tribes to hold Ecology accountable for nonpoint source pollution
management.

Response:

See response to comments 83 and 84.

Accountability

Ecology’s stated principles of outcome-focused management and accountability must be
backed by transparent and accessible analysis and reports, and make demonstrable progress in
impaired watersheds. For example, the Lower Skagit Tributaries Temperature TMDL was
established in July of 20045 , yet Hansen Creek, Nookachamps Creek, and Carpenter Creek
exceeded temperature standards for 80%, 60%, and 86% of temperature samples respectively
in data collected between 2009 and 20186 . There is no indication of improvement during this
period, no analysis of performance measures, and no plan for implementing strategies beyond
voluntary compliance. Performance measured on clear timelines, geographic coverage, and
compliance outcomes should be the basis for priorities and goals set in this plan. Reporting
must be regular, detailed, and included in each plan update so the public and tribes can hold
the agency to its commitments.

Without current science, analysis of effectiveness monitoring and performance metrics, and
clear, enforceable timelines, the Nonpoint Plan is a static pro forma policy document rather
than an effective driver of water quality improvement and protection. It is unacceptable that
Ecology has not conducted even the basic analysis needed to determine whether water quality
is improving or declining in monitored water bodies making adaptive management impossible.

Ecology must be accountable and include in this 2025 Nonpoint Plan update goals and
strategies to:

e Produce and communicate a statewide analysis of trends in water quality, relating
changes to implemented strategies and BMPs.

e Provide annual public reports and a public-facing tool to track BMP implementation,
compliance rates, and enforcement actions.

e Update online project tracking with accurate, complete, and current data.
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e Make the nonpoint source pollution management program accountable to public,
federal, and tribal entities.

e Make concrete progress on long-neglected Lower Skagit Tributaries Temperature TMDL

Response:

Comment noted. See response to comments 83 and 84.

3.4 Continued Implementation of Key Regulatory Programs
86. Anonymous 1

3.41 Forest Practices. Does this apply in our national forests or only commercial forests? It
seems like USDA FS doesn't keep cows out of creeks very well.

Response:

Comment noted. See section 4.7.2 in Chapter 4 of the Nonpoint Plan.

3.4.3 Onsite septic. General thoughts... Again, rural areas may or may not adequately monitor
old OSS. How can DOH and Ecology work together to help them do more broad based
education about septic maintenance? Especially as more people move into the WUE? How are
we setting people up for success?

Response:

We agree that septic system maintenance, repair, and replacement is an ongoing issue
impacting water quality. Resource limitations are an ongoing challenge for many local
health jurisdictions in implementing the provisions of Chapter 246-272A WAC and
enforcing the rules related to onsite sewage systems. There are many successful
examples of counties implementing OSS programs, DOH provides a variety of
information resources regarding proper care of septic systems, and a statewide program
to support septic system repair and replacement is discussed in Chapter 3, section 3.2.2
of the Nonpoint Plan. However, there is certainly room for increased coordination and
public education regarding OSS systems.

3.4.4 Water Quality permits

P 102 — Municipal permits - again, not all municipalities do a good job educating people or
promoting NPS management. I've seen people empty their pools into a stream-connected
storm drain. Even if | reported it, unless code enforcement got there in time the damage may
already be done. For charity carwashes, | understand a city may have the collector to put in a
storm drain to redirect waste water to a toilet, but the cheerleaders, etc. don't know they are
supposed to use them. Will the new GMA climate element accept pervious paving and swales
as climate elements?
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Response:

Comment noted. We recognize the reactive manner of responding to discharges after
they occur does not prevent the pollution from occurring, though it can prevent future
discharges. Updates to the Growth Management Act are outside the scope of this

Nonpoint Plan, see response to comment 17 for resources regarding the GMA update.

P 103 Biosolids

These creep me out. I've seen stories of PFAS in biosolids. Aren't we spreading them on food
crop lands?

Response:

Comment noted. See the Biosolids webpage?® for more information.

3.4.5. Certification for Hydropower — if Ecology didn't certify the four lower snake river dams
would they be removed? They clearly impact water quality and there's no getting around the
temperature problem in those stagnant pools.

Response:

Comment noted- the activities and requirements of hydropower certification are beyond
the direct scope of the Nonpoint Plan. However, there is no precedent for dam removal
to be required, that we know of, should a 401 certification be denied. Similarly, Ecology
cannot require the US Army Corps of Engineers to remove the lower four Snake River
dams through our existing 401 certifications. However, by certifying the dams we are
able to engage with the Corps in conversations to find implementable actions that will
improve temperature in the lower Snake River. At this time, dam removal scenarios have
been discussed and investigated and will be documented in Washington’s TMDL
implementation plan. However, States do not have the authority to require the removal
of the dams, which would require an act of Congress.

87. Snoqualmie Indian Tribe

The agricultural section of the continuing regulations chapter (Section 3.4.2) is too centered on
non-regulatory approaches to agricultural nonpoint pollution. There needs to be stronger
regulations on this type of land use that takes meaningful steps towards addressing not just
runoff, but issues of stream temperature pollution. These regulations should prioritize
protection, with clear and enforceable consequences for violations. Buffer widths need to be
applied consistently, and in-line with best available science, which does not distinguish
between non-fish (Type Ns and Np) and fish-bearing (Type F streams), as intact riparian areas

2 https://ecology.wa.gov/waste-toxics/reducing-recycling-waste/biosolids

Nonpoint Plan Response to Comments Page 102
25-10-040 February 2026


https://ecology.wa.gov/waste-toxics/reducing-recycling-waste/biosolids

are vital to protecting water quality for all streams. (Quinn et al. 2020, Rentz et al. 2020). A
voluntary approach has led to delays in meeting the state's obligation to protect cultural
resources from the impacts of agricultural pollution.

Response:

The buffer width recommendation in Ecology’s Clean water Guidance do not
differentiate between non-fish and fish-bearing streams. The buffer width
recommendations are based upon a variety of factors, including the side of the state, the
stream type (perennial, intermittent, ephemeral), and bankfull width. See Chapter 6,
section 6.2.2 of the Nonpoint Plan, and Chapter 12 of the Clean Water Guidance:
Riparian Areas and Surface Water Protection.

See also Appendix F of the Nonpoint Plan regarding Ecology’s authority and commitment
to prevent nonpoint source pollution.

In the section containing Municipal Phase | and Phase Il Permits (Section 3.4.4), we would like
for Ecology to allow for more flexibility to include peer reviewed green stormwater
infrastructure that addresses contaminants of emerging concern and 6PPD-Q. An approach
where municipalities can quickly adapt new technologies that become available on the market
would help to protect the Tribe's cultural resources as well as drive better pollution
management.

Response:

Comment noted. The details of the Municipal Phase | and Phase Il Permits are beyond
the scope of the Nonpoint Plan, which does not set permit requirements. We encourage
the commenter to visit the Municipal Stormwater General Permits webpage° for more
information and contact details for the Stormwater Permit writers.

88. Ryan Ransavage
8. Permit Coordination and Communication
Impact: The plan lacks clear reference to SGGP, ISGP, or other applicable permits
Result: May lead to confusion about which requirements apply to which operations

Policy: Include a section or note confirming that facilities under NPDES permits are not subject
to additional requirements under the Nonpoint Plan

Economic: Reinforces regulatory clarity and avoids duplicative communication

30 https://ecology.wa.gov/regulations-permits/permits-certifications/stormwater-general-permits/municipal-
stormwater-general-permits
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Technical: Supports alignment between established permit structures and new planning
efforts

Response:

Comment noted- Permits, such as SGGP, ISGP, and others, are referenced in Chapters 2
and 3 of the Nonpoint Plan, however, these permitted facilities are not regulated by the
nonpoint program, and are outside the scope of this Nonpoint Plan. As is stated in
footnote 118 within Chapter 3, section 3.4.4: “Where there is a legal requirement to
obtain a permit the NPS program does not address or cover that source.” We believe
this clearly states that facilities under NPDES permits are not requlated by the Nonpoint
Program.

89. Washington Department of Natural Resources?'

I'm so sorry I'm a little late submitting this. The attached file has my comments and suggested
edits for information related to Forest Practices Operations. Thank you for the opportunity to
review. Feel free to reach out if you have questions for me.

Page 21: Please note RCW 76.09.100. Also, the nuances of Ecology enforcement on forestland
in RCW 90.48.420(3) & (4):

(3) Notwithstanding any other provisions of chapter 90.48 RCW or of the rules adopted
thereunder, no permit system pertaining to nonpoint sources of pollution arising from forest
practices shall be authorized, and no civil or criminal penalties shall be imposed with respect to
any forest practices conducted in full compliance with the applicable provisions of RCW
76.09.010 through 76.09.280, forest practices rules, and any approvals or directives of the
department of natural resources thereunder.

(4) Prior to the department of ecology taking action under statutes or rules relating to water
quality, regarding violations of water quality standards arising from forest practices, the
department of ecology shall notify the department of natural resources.

Response:

Comment noted.

pg 85; The Forest Practices Rules. The following changes (in bold) were suggested:

The Forest Practices Rules in Washington are detailed and comprehensive. The rules cover a
wide range of issues, including those associated with forest harvesting, roads, and unstable
slopes. The specific prescriptions are dependent on site factors such as the size of streams and
the type and size of wetlands, as well as the productivity of the soils and the method of harvest

31 These comments were submitted as in-text edits and comments to a PDF version of the draft Plan. Comment
bubbles and suggested in-text edits have been transferred to this response document.
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(e.g. clear cutting vs. thinning even-aged harvest vs. uneven aged harvest, ground based vs.
cable yarding). As such, the rules are too complicated complex to simply restate here.

However, some generalized elements related to water quality protection are worth noting.
These include leaving streamside forested buffers that range from 90-200 feet wide along each
side of fish-bearing streams west of the Cascade Mountains and 75-130 feet wide buffers on
the east side of the mountains. Buffers on fish-bearing streams are sometimes reduced for
small forest landowners. Fifty-foot wide buffers typically protect most of the perennially
flowing reaches of non-fish-bearing waters on the westside, with an allowance for more
variable width buffers* on the eastside to mimic historic forest fire cycles.

Note in comments in submitted PDF:
*They don't vary in width, but they do allow thinning options for perennial stream buffers.

Response:

Comment noted. We have incorporated much of the above language suggestions in
Chapter 3, section 3.4.1, with some additional clarifying details.

The enhancements made to the Forest Practices Rules in response to the 1999 Forests and Fish
Report targeted the protection five key riparian functions: 1) shade, 2) stream bank stability, 3)
wood availability and recruitment, 4) sediment filtering, and 5) nutrients and leaf litter fall.
This occurs is accomplished through the combined results of: maintaining mature forested
stands along streams, rivers, and wetland impoundments; disconnecting road runoff from
natural drainages to the fullest extent feasible; and identifying and protecting potentially
unstable slopes which, if allowed* to fail, could contribute deleterious amounts of sediment to
waterways.

It is important to note that the Forest Practices Board may not adopt or amend any rule that
would affect water quality without agreement from the Director of Ecology (RCW
90.48.420(1) and WAC 222-12-010).

Notes in comments in submitted PDF:

*some failures aren't a matter of "allowing" or not

Response:

Comment noted. We have made the clarifying language changes in Chapter 3, section
3.4.1.

pg 86: Framework for Administering the Forest Practices Rules (suggested language changes in
bold)

paragraph 3: The TFW Policy Committee makes recommendations to the Board for a decision.
CMER reviews existing science and contributes original research to the program. This science
function is designed to produce unbiased technical information for consideration by the TFW
Policy Committee and the Forest Practices Board, as illustrated by the interactive structure of
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the Adaptive Management Program in the following diagram. The DNR operationally
implements and administers the Forest Practices Program Rules. The Department of Ecology,
the Department of Fish and Wildlife, and many of the state’s Tribes are active cooperators with
DNR in implementing key provisions of the state’s Forest Practices Rules in the field.

pg 87
Regional Ecology Forest Practices Specialist Staff

The DNR is the lead agency for ensuring compliance with Forest Practices Rules on state and
private forestlands in Washington. Ecology partners with Washington Department of Fish and
Wildlife and Tribal biologists to support the implementation of the Forest Practices Rules. Each
Ecology regional office includes specialized forest practices field staff who focus on water
quality protection on forestlands. Forestry staff review and comment on active* Forest
Practices Application proposals, Water Type Modification Forms, and participate on
interdisciplinary field teams to ensure adequate BMPs are planned and implemented for
proposed forestry activities. When Forest Practices Application proposals are submitted that
deviate from standard rules due to site-specific circumstances (i.e. alternate plans), the
proponent is still required to protect resources in a manner that is at least equal in overall
effectiveness as provided by the standard rules; in these situations, Ecology staff provide
detailed review of alternate plan proposals. Ecology forestry staff review of alternate plans
includes a recommendation to DNR as to whether the proposed activity should be modified,
approved, or disapproved.

Notes in comments in submitted PDF:

* | guess you could comment on active FPAs, but typically they comment before the FPA
decision during the comment period.

Response:

Comment noted. We have made the suggested language changes and struck the word
“active” in the sentence noted above in section 3.4.1 of Chapter 3 of the Nonpoint Plan.

pg 94
Small Forest Landowners - Alternate Rules

The WA state legislature enacted special rules for some landowners. Small forest landowners
are defined as entities that harvest less than 2 million board feet per year on average. The vast
majority of these small forest landowners own less than 20 contiguous acres. These smaller
forest landowners were provided with rules that allow for greater harvests narrower riparian
buffers near streams, and they are only required to correct problems on their roads at the time
the associated land is harvested. The Legislature established the Small Forest Landowner Office
to be housed in the Washington State Department of Natural Resources to help landowners
and to proactively improve environmental conditions on their lands using targeted financial,
technical, and regulatory opportunities, as well as education.
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pg 91-- Taken in total as a whole, the Forest Practices Program provides a substantial
framework for bringing the Forest Practices Rules and activities into full compliance with the
WQ Standards.

pg 131-- capitalize Adaptive Management Program

Response:

Thank you for the clarifications and text suggestions, we have made the suggested
changes in section 3.4.1 of Chapter 3 and section 4.6 of Chapter 4.

3.6 Additional State Initiatives
90. Nooksack Indian Tribe

We recommend the final Plan:

* Align with and help implement the outcomes of the Governor's Riparian Round Table, while
also prioritizing immediate restoration actions in impaired tribal usual and accustomed fishing
areas.

Response:

Thank you for your comment. We have added a commitment within Chapter 9, Table 8
row 3.5.

Climate Change and Treaty Resources

We appreciate the inclusion of climate adaptation provisions in the Draft Plan, recognizing the
crucial role climate change plays in the health of tribal treaty resources. The Plan rightly
highlights the interconnected nature of climate impacts across watersheds, aquatic species, and
coastal ecosystems, reflecting the broad and lasting challenges tribes face.

However, many of the strategies presented, such as "encouraging integrated watershed
management,"7 lack sufficient detail on how these approaches will be implemented or
measured. Without clear actions, these broad goals risk remaining aspirational rather than
actionable.

We recommend the final Plan include:

e Defining specific protections for climate-vulnerable habitats, particularly those critical
for salmon and shellfish survival.

e Establishing temperature pollution controls that directly address warming stream and
marine environments.

e Integrating recommendations with the 2024 State Plan for Climate Resiliency and
related Ecology initiatives to align strategies and leverage existing climate science and
commitments.
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Tribal treaty resources are already declining at alarming rates, as shown by recent salmon
harvest reductions, ceremonial fishery closures, and ongoing shellfish bed closures within tribal
U&A areas. Nooksack salmonids increasingly suffer lethal and sublethal effects due to diseases
exacerbated by high temperatures and low streamflows. In the summer of 2021, approximately
2500 Chinook salmon died prior to spawning as a result of colummnaris bacteria that depends
on high stream temperatures to proliferate. While hatcheries play an important role in
providing fishing opportunities, the proportion of natural origin (non-hatchery) salmon
consistently dropping. A spring Chinook fishery in June 2025 yielded only natural origin fish
compared to hatchery fish. This is a strong indication that existing habitat and water quality are
too degraded to support natural salmon spawning. This represents just one example of how
Tribal communities, who have stewarded these lands and waters since time immemorial, are
disproportionately impacted by the climate crisis, which compounds ongoing ecological
degradation.

Even more so, in the Pacific Northwest specifically, scientists predict that this region will see
warmer temperatures, reduced snowpack and streamflows, higher stream and ocean
temperatures, altered water chemistry, and more frequent wildfires, which all pose severe
threats to salmon, shellfish, and the ecosystems that support them. In addition, these changes
increase risks such as disease, habitat loss, altered food availability, and competition from non-
native species.

Addressing these multifaceted impacts requires detailed, enforceable climate adaptation
measures embedded within the Draft NPS Pollution Plan. Tribal communities stand on the front
lines of these changes, and meaningful action is urgently needed to sustain treaty resources
and traditional practices.

Response:

The Nonpoint Plan does not define protection levels for water quality, habitat, or other
resources. Ecology’s Nonpoint Program works to restore and protect waters of the state,
supporting achieving the Water Quality Standards which are determined via a
rulemaking process. See the Water quality standards®’ webpage for more information.

Ecology’s BMP recommendation for addressing temperature pollution can be found in
the Clean Water Guidance, Chapter 12: Riparian Areas and Surface Water Protection.
See Chapter 6, section 6.2.2 of the Nonpoint Plan for more discussion of the Clean Water
Guidance. See Chapter 3, section 3.3 of the Nonpoint Plan for a discussion of the work of
Ecology’s nonpoint field staff to utilize the recommendations of the Clean Water
Guidance when engaging with landowners. See also Chapter 3, section 3.6 for a
discussion of riparian restoration initiatives in the state and how Ecology’s BMP
guidance supports riparian restoration goals.

32 https://ecology.wa.gov/water-shorelines/water-quality/water-quality-standards
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91. Washington State Potato Commission
Concern: Climate Adaptation Language Risks Misalignment with On-the-Ground Needs

The Plan discusses climate risks broadly (e.g., heat, drought, wildfire) but doesn't yet provide
clear tools or strategies to help potato growers adapt or mitigate impacts.

Proactive Solution:

e Add a “Climate Resilience in Agriculture” section that includes practices such as variable
rate application, rotational cover crops, improved irrigation scheduling, and soil organic
matter building.

e Prioritize climate-smart funding for crops with measurable water quality or GHG
benefits, including potatoes grown under precision water and nutrient management
systems.

Response:

Thank you for your comment and support for improving climate resilience. The Clean
Water Guidance includes a wide variety of BMPs that support climate resilient
agriculture. While we value the co-benefits that are provided by these BMPs, the goal of
the Clean Water Guidance and the nonpoint program is to protect and restore water
quality from nonpoint pollution, and therefore water quality is the focus.

Chapter 4: Water Quality Partnerships

Individual Comment Response
92. Anonymous 1

3.5 Partnerships — yay, good to have them. Has Ecology ever done an audit of counties and
municipalities to ensure they are actually carrying out the education and enforcement they are
responsible for (see comment about municipal permits and SMA). If governments don't ask for
help, are they ignored or does Ecology push it out?

Response:

Comment noted. This is outside the scope of the Nonpoint Plan. Ecology strives to be
responsive to requests from any entity with requests for information or assistance. See
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Ecology’s Shoreline Management Act webpage33 and the Municipal Stormwater General

Permit webpage3* for more information.

P 117, sound vessel... Does ecology or anyone do any education on lakes and rivers about
pooping on the beach or island? Lots of recreational boaters across the state who don't have
onboard toilets.

Response:

Thank you for your comment. The Puget Sound No Discharge Zone (NDZ) program
establishes a body of water where boats may not release sewage, it does not address
actions taken on shore. While there are various campaigns to address pet waste, we do
not currently know of any providing education about proper disposal of human waste
along waterways outside of Puget Sound’s NDZ.

4.4.3 Irrigation districts. In the face of climate change, Ecology should be working to cover or
pressurize ALL irrigation systems across the state, at least the first-third level canals that are
surely losing a lot of water to evaporation, not to mention heating up before reaching the river
they return to. This is a water quality (temperature) and quantity issue. If the different
departments combined resources could you push through better management?

Response:

Thank you for your comment. We agree that uncovered irrigation canals provide an
opportunity for water to warm and covering irrigation systems can provide cooling
benefits. Uncovered irrigation canals remain an area of potential water quality
improvements.

93. Dean Hellie

As a representative of a Conservation District very familiar with Conservation Commission and
Natural Resource Conservation Service programs and operations the partnership described is
not as strong as described. | was told that the Conservation Commission gave early input to the
plan specifically to the Commission role and program and Ecology failed to accept most of the
comments.

Referring to the 2025 survey sent to Conservation Districts, | see less than half responded, | did
not respond because the survey was leading to get specific responses and could not comment
our CDs true working relationship with Ecology at the watershed level.

33 https://ecology.wa.gov/water-shorelines/shoreline-coastal-management/shoreline-coastal-planning/shoreline-
management-act-sma

34 https://ecology.wa.gov/regulations-permits/permits-certifications/stormwater-general-permits/municipal-
stormwater-general-permits
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Response:

Comment noted. WSCC has not communicated any concerns about the edits
incorporated into the Nonpoint Plan.

We are disappointed that the commenter declined to participate in the 2025 survey,
which was an attempt to learn more about how CDs engage with our nonpoint program
and to learn how we can better communicate and partner to achieve our shared goal of
resource conservation. The survey included specific questions as well as open-ended
questions that provided CDs with the opportunity to provide any feedback that they
wished to share. We incorporated the survey feedback into our 5-year goals and
milestones within table 8 of the Nonpoint Plan. We hope the commenter will participate
in future communication and collaboration efforts, as we are unable to be responsive
and adapt and improve if we do not know what concerns exist.

94. Yakima County Cattlemen’s Association

From page 119 — Agricultural Producer Groups “Based on feedback from the Agriculture and
Water Quality Advisory Committee, Ecology will consider when it may be appropriate to
engage producer groups as partners in conducting education and outreach in watersheds
where we are working to address nonpoint pollution problems.” The YCCA believes this passive
language needs to be replaced with language stating “DOE shall engage producer groups as
partners to help insure success of its outreach and education”. YCCA believes and water quality
data validates the fact that DOE can’t achieve water quality improvements without partnerships
with producer groups.

Response:

We have added language to the referenced paragraph, within Chapter 4: Water Quality
Partnerships, section 4.2.

The YCCA strongly supports incentive driven conservation efforts that empower landowners
and strengthen relationships between private land owners and the state. The YCCA believes the
fastest and most efficient route to water quality improvement is achieved through incentives
offered via the Local Conservation Districts throughout the State.

Response:

Comment noted. Ecology supports the work of conservation districts to provide technical
and financial assistance to landowners to implement water quality improvement
projects. However, we disagree that CDs are the only entities who should engage in this
work. The work of Fisheries Enhancement Groups, Land Trusts, Tribes, counties, local
governments, and local nonprofits are all vital to the success of water quality
improvement efforts. The technical assistance provided by Ecology staff, and the
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financial support Ecology facilitates are likewise vital to success. All entities engaged in
working to implement BMPs help to move the needle towards clean water.

95. Nooksack Indian Tribe

6. Insufficient Tribal Engagement

Given the profound impact that nonpoint source pollution has on treaty resources, tribal
governments must be more than stakeholders or consulted partners-they need to be more
involved in the State's administration of water quality programs in watersheds that affect tribal
treaty rights. It is well established that many watersheds affected by nonpoint pollution flow
through or connect directly with tribal lands and usual and accustomed fishing areas. These
connections demand that tribes have formal, meaningful decision-making authority in the
development and implementation of pollution control strategies.

Ecology has acknowledged that tribal treaty rights are a key strategy for addressing nonpoint
source pollution; however, the Draft NPS Pollution Plan only briefly references tribal
partnerships, primarily in Chapter 4, without detailing how these partnerships will function in
practice or how tribes will share leadership responsibilities. The absence of a clear strategy for
actively collaborating with Tribes undermines tribal sovereignty and diminishes the
effectiveness of pollution reduction efforts.

To correct this, we recommend that the Plan:

¢ Include a coordination plan in watershed prioritization, funding allocation, and adaptive
management processes.

e Establish formal decision-making and coordination roles for tribes in NPS pollution
control planning and implementation to ensure that tribal expertise and treaty rights
are centered from the outset.

e Support capacity building and funding for tribes to participate fully in co-management,
recognizing that effective collaboration requires adequate resources, technical support,
and staffing.

True coordination with tribes is essential not only to uphold treaty obligations but to leverage
tribal knowledge and authority for more effective, culturally appropriate, and durable
environmental outcomes.
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Response:

Thank you for your comment. In Chapter 4, section 4.5 of the Nonpoint Plan we have
added information regarding the intent and goals for meetings between Ecology’s
regional nonpoint staff and local Tribes. We have also added commitments in Table 8
related to improving coordination with the goal of supporting collaboration between
Ecology’s Nonpoint Program and Washington Tribes, these include Objectives 3.2 and
5.2. We will continue to explore opportunities for increased coordination and expanded
roles for Tribes in nonpoint pollution control planning and implementation.

Though Ecology does not have the ability to directly support capacity building and
funding for Tribes, we are supportive of this effort.

96. Washington State Water Resources Association

We first wish to thank you for the various stakeholder groups designed to seek input from a
variety of interests, including agriculture. The opportunity to discuss ideas and issues with
agency staff in the formative period of potential rulemaking is very valuable. Collaboration is
essential to good government and especially necessary as we address nonpoint issues.

Response:

Comment noted. We agree that addressing nonpoint pollution requires collaboration
between many entities.

As we continue on the nonpoint path, we must continue to collaborate. And this collaboration
needs to be open communication with a recognition that it will take cooperation and reason to
truly address the complexity of issues involved in dealing with nonpoint pollution.

Response:

Thank you for your comment, we agree that addressing nonpoint pollution is complex
and that input and shared discussion is vital to success.

97. Washington State Department of Health: Office of Drinking
Water

443

e The powers/purposes from RCW 87.03.010 are included in the numbered list, but those in
.015 are missing. Those latter powers are important to note in that they surpass irrigation to
include a broad range of other utility purposes, including drinking & firefighting water, sewage
disposal & treatment, & electricity.
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Response:

Thank you for your comment. RCW 87.03.010 describes the purposes for which a district
may be formed. RCW 87.03.015 describes additional authorities that may be conferred
to “Any irrigation district, operating and maintaining an irrigation system...” but does
not provide authority for the initial formation of the irrigation district. We have added
language within section 4.4.3 of Chapter 4 that refers to RCW 87.03.015 for more
information on the broad range of authorities available to irrigation districts.

p. 131, 6th bullet
e Include regulation of public water systems in addition to OSS.

Response:

The bullet was updated to include public water systems.

98. Washington Cattlemen’s Association
6. Failure to Acknowledge Existing Stewardship Washington ranchers have a decades-long

record of voluntary stewardship:

- Rotational grazing, riparian protection, and off-stream watering systems are already in place
across many operations.

- The draft plan ignores these successes, implying that ranchers are broadly noncompliant and
must be brought into line with Ecology’s model. This alienates the very producers whose
cooperation is essential for genuine, lasting water quality improvement.

Response:

Ecology acknowledges and appreciates the agricultural operators who implement
conservation practices and are responsible stewards of the land; we support these
operators in continuing to protect and restore Washington’s natural resources.

Voluntary Stewardship Program (VSP)

VSP summary response

Summary response for comments emphasizing the Voluntary Stewardship Program and
suggesting that there should be a stronger focus on VSP and less on Ecology’s regulatory
authorities:

The Voluntary Stewardship Program (VSP) was passed in 2011 as an amendment to the
Growth Management Act. Its goals are to protect and enhance critical areas, maintain
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and improve the long-term viability of agriculture, and reduce the conversion of

farmland to other uses. To accomplish these goals, VSP relies primarily on incentives and

voluntary stewardship practices.

The goals and standards of success are different for VSP and the Nonpoint Program.
Ecology is responsible for controlling and preventing the pollution of surface and ground
waters of the state, with the authority to implement RCW 90.48 in support of achieving
that goal (see summary response for Chapter 2 as well as Chapter 2 of the Nonpoint Plan
for further discussion of Ecology’s regulatory authorities). VSP, however, has the goal of
protecting and enhancing critical areas; “protecting” critical areas often means to
preserve their functions and values and VSP plans are written to ensure there is no net

loss of the structure, function, and values of the critical area being protected, though

VSP plans can go beyond this minimum requirement. No net loss is not a sufficient

standard when the goal is restoring water quality.

As is stated in Chapter 4, section 4.4.1,

“Though they have different purposes and standards, both clean water laws and
VSP should provide protection to the riparian corridor. This provides an
opportunity for the two programs to take advantage of each other to achieve
shared goals and intended outcomes. An effective VSP program could
complement the protection and pollution reduction goals of federal and state
clean water laws by helping to implement the best management practices
needed to meet the water quality standards and clean water laws.”

Furthermore, the Nonpoint Plan states

“Improved compliance with state and federal clean water law was a critical part
of the Ruckelshaus agreement that led to the creation of the VSP. While this
“regulatory backstop,” which was to take the form of better enforcement of
clean water law separate from the VSP, was not included in the VSP statutory
language, it was seen as a critical element by those involved with the
Ruckelshaus process. The expectation that state and federal clean water laws
will serve as a regulatory backstop is documented in correspondence to
legislative leadership, the implementation budget for the law, and other
sources.”

In order to achieve water quality standards, providing clean water for Washington state,
both voluntary and regulatory strategies are needed. Ecology strongly supports
voluntary and incentive-based strategies- this is where our work with landowners begins.
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However, we recognize the reality on the ground, which is that voluntary compliance will
not get us to our goal. A regulatory backstop is needed to address situations where
landowners will not implement the changes that are needed to address nonpoint
pollution and attain compliance with state water quality law. A balanced program is
necessary to achieve water quality standards. Regulations to address nonpoint source
pollution exist for all categories of land uses- urban, surburban, forestry, on-site sewage
systems, construction, and municipal stormwater, as well as for agriculture.

See Chapter 4, section 4.4.1 for further discussion of VSP and the issue paper “The
Voluntary Stewardship Program and Clean Water3*” for more information on the

relationships between VSP and clean water laws.

99. Katherine Humphrey

3. The Voluntary Stewardship Program was created collaboratively with tribal, agriculture,
government and environmental groups. It should be stressed and utilized more. Carrots over
sticks.

Response:

See summary response for the VSP section.

100. Washington State Tree Fruit Association et al.

Ignoring the Voluntary Stewardship Program

We have a successful program focused on collaborative outcomes that is making a positive
impact in agricultural communities. It is the Voluntary Stewardship Program (VSP), with
twentyseven counties actively engaged in protecting the environment and ensuring the viability
of agriculture. We need more reliance on this program and less focus on new regulations. VSP
should be the centerpiece of the nonpoint solution.

Response:

See summary response for the VSP section.

101. Yakima County Cattlemen’s Association

From page 31 — “The Voluntary Stewardship Program (VSP) was passed in 2011 as an
amendment to the GMA. Its goals are to protect and enhance critical areas, maintain and
improve the long-term viability of agriculture, and reduce the conversion of farmland to other

35 https://apps.ecology.wa.gov/publications/documents/1310030.pdf
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uses. To accomplish these goals the VSP relies primarily on incentives and voluntary
stewardship practices.” The YCCA strongly supports VSP. Many of its members have spent over
a decade of time working to expand and improve VSP. The incentive based VSP approach is the
only way to achieve wide-spread success on improving water quality. YCCA believes there
needs to be a stronger focus on VSP and less on DOE’s regulatory powers.

Response:

See summary response for the VSP section.

102. Washington State Water Resources Association

Unfortunately, agriculture has watched too many processes ignore our concerns and proceed
to regulatory action. As such, we are wary of new programs. Especially because we have some
stellar programs focused on collaborative outcomes that have made and will continue to make
a positive impact in agricultural communities. Specifically, | call out the state Voluntary
Stewardship Program. We have twenty-seven counties actively engaged in protecting the
environment and ensuring the viability of agriculture. We need more reliance on this program
and less reliance on regulatory approaches. VSP needs to be a centerpiece of our nonpoint
discussion and solution.

Response:

See summary response for the VSP section.

103. Yakima-Klickitat Farm Association

Farmers and ranchers have watched too many processes ignore our concerns. As a result, we
are wary of new programs, especially when we have a successful program focused on
collaborative outcomes that is making a positive impact in agricultural communities- the
Voluntary Stewardship Program (VSP). Twenty-seven counties are actively engaged in
protecting the environment and ensuring the viability of agriculture.

We need more reliance on this program and less focus on new regulations. VSP is the
centerpiece of the nonpoint solution.

Response:

See summary response for the VSP section.

104. Washington State Potato Commission

4. Concern: Insufficient Integration of Voluntary Programs and Industry Expertise
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The Plan underrepresents the role that existing programs—such as WSDA's Nutrient
Management Technical Services (NMTS), Conservation District BMPs, and our Tri-State
Research Program—already play in pollution prevention.

Proactive Solution:

e Integrate a formal “Agricultural Coordination Chapter” in the Plan, to align with
Conservation Commission, NRCS, and VSP program goals.

e Develop an Agricultural Advisory Committee to Ecology's Nonpoint Workgroup, ensuring
that industry practices, science, and constraints inform implementation.

Response:

See summary response for this VSP section. See also response to comment 55 and Table
8 in the Nonpoint Plan, Goal 3, Objective 3.5, regarding Ecology’s commitment to
continue to work to improve consistency in riparian funding programs and policies across
state agencies.

Chapter 5: Financial Incentive Programs

Individual Comment Response
105. Washington State Potato Commission

5. Concern: Unfunded Implementation Mandates

Farmers are already making costly investments in irrigation efficiency, runoff prevention,
manure management, and conservation tillage. If the Plan introduces new BMPs or physical
infrastructure requirements (e.g., fencing, buffers, nutrient capture), it must be matched with
funding support.

Proactive Solution:

e Expand eligibility for Section 319 grant funding and state capital programs to include
cost-share for voluntary BMP upgrades on irrigated vegetable lands.

e Create a rapid-response technical assistance fund administered by Conservation
Districts to support plan compliance.

e Advocate for state-level match dollars to unlock additional federal conservation funds.

Response:

The BMP recommendations in the Clean Water Guidance do not introduce new practices,
rather, they reflect well-established conservation measures already used by planners and
technical assistance providers. In many cases, the guidance recommends NRCS
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standards for BMP design and construction, while offering additional insights on how
these practices can be applied more effectively to protect water quality and support
compliance with water quality standards. The Nonpoint Plan does not introduce new
laws or regulations (see summary response for Chapter 2). See also Chapter 5 of the
Nonpoint Plan for many examples of the state and federally funded resources available
to provide financial assistance to support the implementation of BMPs.

The eligibility rules for grants can vary widely, depending on the funding source, and
Ecology’s nonpoint program is only responsible for managing the Water Quality
Combined Funding Program (WQCFP). The Section 319 funding Ecology receives from
EPA is subject to the eligibility rules determined by EPA. For the WQCFP specifically,
assuming that all other eligibility criteria are met, irrigated vegetable lands would be
eligible for funding. See the Water Quality Combined Funding Program webpage3® and

section 3.2.2 of Chapter 3 in the Nonpoint Plan for more details on this funding program.
Additionally, Ecology does not require cost-share for funds received from this program.

Much of the water quality restoration funding in Washington state is allocated by the
legislature, and any new technical assistance program would require additional funding
from the legislature. Ecology is supportive of continued funding for existing programs
and the development of additional funding sources to support water quality restoration
and protection.

Finally, in the case of 319 funding, Ecology provides substantially more state match
dollars than is required, however, the amount of state funding is set by Congress and
does not adjust based upon the amount of state match provided. However, Ecology is
always evaluating opportunities for additional funding to support the restoration and
protection of water quality.

106. Irene Randall

The cost of implementing it will be burdensome. causing extreme financial stress on the
smallest producers of livestock. This will affect our food supply. Despite the motion of the
federal and state governments funding to provide resources in developing pest management
practices related to livestock nutrients, there will be a lack of funding for nearly 9000.00 beef
producers across WA. to implement the proposed BMP infrastructure. Riparian buffers required
in the VCWG BMPs has the potential to remove thousands of acres of productive farmland.

36 https://ecology.wa.gov/about-us/payments-contracts-grants/grants-loans/find-a-grant-or-loan/water-quality-
combined
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Response:

Comment noted. See response to comment 110. See Chapter 5 of the Nonpoint Plan for a
discussion of many of the funding resources available to support the implementation of
BMPs to address nonpoint sources of pollution and improve water quality. Ecology is
supportive of continued funding for existing programs and the development of
additional funding sources to support water quality restoration and protection.

107. John Leslie

If these restrictions are truly for the public benefit, then the public should pay for them, not
individual land owners.

Response:

Comment noted. See Chapter 5 of the Nonpoint Plan for a discussion of many of the
funding resources available to support the implementation of BMPs to address nonpoint
sources of pollution and improve water quality.

108. Ryan Ransavage

3. Financial Assistance (Chapter 5)

Impact: The plan prioritizes funding for agricultural and riparian projects, with little mention of
industrial eligibility

Result: Industrial facilities implementing water quality improvements may be excluded from
state or federal grant programs

Policy: Evaluate opportunities to expand funding eligibility to industrial operations installing
qualified BMPs

Economic: Supports capital investment in water treatment and recycling systems

Technical: Many industrial practices (e.g., infiltration with pretreatment, process water
recycling) directly reduce pollutant loading and should be considered eligible

Response:

Comment noted. The financial resources described in Chapter 5 of this Nonpoint Plan are
those which provide funding to address nonpoint sources of pollution. There are other
programs which are designed to support permitted facilities; these are outside the scope
of this Nonpoint Plan.
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109. Washington Cattlemen’s Association

4. Economic Harm to Rural Communities The draft is silent on the cost burden to producers,
which will be substantial if these measures are implemented, even “voluntarily”:

- Fencing, off-stream watering, manure management systems, and riparian buffers
require tens of thousands of dollars per ranch, with no guarantee of adequate funding
assistance.

- Increased operational costs threaten the viability of family ranches, leading to loss of
open space and conversion of rangeland to development — which often worsens water
quality.

- Ecology has failed to perform an economic impact analysis as required under state law
when developing rules or programs that affect small businesses.

Response:

See response to comment 110 in this section. See also the summary response for Chapter
2; no economic analysis is required for this Nonpoint Plan update.

5. Federal Funding Leverage as Coercion

The plan makes repeated reference to maintaining EPA Section 319 funding eligibility, which
effectively weaponizes federal grants against producers:

- This ties access to cost-share and conservation programs to compliance with Ecology’s
untested BMP mandates.

- Producers who decline to implement costly or impractical measures will be effectively
blacklisted from funding and technical support — further marginalizing independent
operations.

Response:

Comment noted. See response to comment 110. Additionally, Ecology does not ‘blacklist’
producers and will always provide technical and financial assistance. To receive Ecology
funding projects must meet the eligibility criteria.

110. Okanogan County Farm Bureau
6) Funding parity & flexibility (avoid buffer-only bias)
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Concern. New funding streams, including Climate Resilient Riparian Systems grants, are
welcome. If scoring favors fixed-width buffers or tree-centric designs, eastern WA producers
lose access when those designs are impractical or counterproductive (e.g., fire risk, stock-water
access).

Request. Direct programs to fund multiple water-quality-positive options (seasonal fencing, off-
channel water, crossings, targeted stabilization, rotational-grazing infrastructure) with equal
scoring where site conditions warrant.

Response:

Many funding sources, including Ecology’s Water Quality Combined Funding Program,
fund a variety of BMPs that will improve water quality, including many BMPs mentioned
in the comment above. Ecology supports funding eligibility that requires riparian buffers
which will address all water quality impairments, including temperature. Ecology’s buffer
guidance provides two sets of buffer widths, one tailored to the west side of the state,
and specific to the east side. Temperature impairments continue to increase with each
water quality assessment, and a leading cause of increased water temperatures
throughout the state is loss of trees, shrubs, and other plants along streams and rivers.
Riparian buffers are critical to addressing temperature impairments and Ecology will
continue to support funding programs that implement effective riparian buffers.

Chapter 6: Recommended Management Measures

Individual Comment Response
111. Scott Figenshow

These comments are prepared from the perspective of multigenerational family farms in the
Palouse, using no-till, low disturbance practices on dryland grain, pulse, and forage crops. We
focus our comments on the gaps in the plan as they affect southern Spokane County and
Whitman County. Our aim is a Nonpoint Plan that works so well, landowners and farmers can
use its best management practices suited to the situations on their land, making enforcement
unnecessary.

Required Action:

A specific program for the Palouse region is needed, that includes definitions, accurate
mapping, and completion of the soil conservation tillage practices within the Best Management
Practices (BMP). Until all three are in place, then all farms should be exempt from the nonpoint
source pollution control plan. The Plan identifies a gap between NRCS programs and Ecology’s
BMPs as detailed in section 2.3.5, p.46 and in Appendix E. We believe that it is possible for
Ecology to take a continuous improvement mindset with ever-improving conservation tillage
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and cropping system Best Management Practices that are NRCS approved as satisfying water
quality requirements.

We understand that Ecology is working with NRCS, Conservation Districts and others to
complete the Voluntary Clean Water Guidance for Agriculture ‘over the next few years’, with
additional chapters to be completed by the end of 2025. This document appears to be the guide
for BMP’s that farmers can rely on. Yet they have not all been completed.

Response:

The Nonpoint Plan describes how Washington State is addressing nonpoint pollution; the
regulatory authority to address nonpoint pollution stems from Washington’s Water
Pollution Control Act (RCW 90.48; see Chapter 2, section 2.1.1 of the Nonpoint Plan).
Regardless of the mapping available or location with the state, all operations have a
responsibility not to pollute waters of the state.

All chapters of the Clean Water Guidance have been completed, and the final chapters
are submitted to EPA with this Nonpoint Plan. Ecology’s BMP guidance is designed to
prevent pollution from entering state waters, support attainment of our state’s water
quality standards, and are applicable to the entire state including the Palouse region.

For the Plan to work, the following items must be included in the Nonpoint Control Plan and the
BMPs:

- Use the Environmental Protection Agency (EPA) definitions for dry, seasonal creekbed/
stream types. These are common across the Palouse and missing in The Plan, instead
only sitting in one BMP (Chapter 12). The EPA definitions are:

o Year-round streams (perennial) typically have water flowing in them yearround.
Most of the water comes from smaller upstream waters or groundwater while
runoff from rainfall or other precipitation is supplemental.

o Seasonal Streams (intermittent) flow during certain times of the year when
smaller upstream waters are flowing and when groundwater provides enough
water for stream flow. Runoff from rainfall or other precipitation supplements
the flow of seasonal stream. During dry periods, seasonal streams may not have
flowing surface water. Larger seasonal streams are more common in dry areas.

o Rain-dependent streams (ephemeral) flow only after precipitation. Runoff from
rainfall is the primary source of water for these streams. Like seasonal streams,
they can be found anywhere but are most prevalent in arid areas.

It is imperative to insert these definitions in Section 2.3.1 Clean Water Act, possibly within the
‘Section 319-Nonpoint Source Management Programs’ (pages 35-37), and clarify that in low
rainfall, dryland farming areas (like the Palouse), the intermittent and ephemeral stream
nonpoint performance can be achieved with conservation tillage and cropping system BMP’s
(once completed).
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It is an ecological fallacy to group ephemeral and intermittent streams with perennial streams.
Without using the distinctions in the EPA stream type definitions, the Plan will fail.

Response:

The water type definitions in the Clean Water Guidance are accurate.

The Nonpoint Plan describes the state’s strategy for addressing nonpoint sources of
pollution; the solutions for addressing those, from developing water cleanup plans to
implementing BMPs, are watershed and site specific, and this Plan does not define
different waterbodies or BMP parameters.

As is described in Chapter 12 of the Clean Water Guidance, Riparian Areas and Surface
Water Protection, Ecology’s buffer width recommendations are informed by the water
body type, among other considerations. There are temperature-impaired waterways
across the state (see response to comments I-7 and I-28 in Chapter 1 for a discussion of
temperature as a pollutant), and Conservation Tillage and Cropping Systems alone are
not sufficient to address all aspects of water quality, as they do not shade a stream,
stabilize streambanks and filter pollutants.

2. Accurate mapping of the intermittent, ephemeral and perennial streams across the Palouse.
There are well-known inaccuracies in the current watershed mapping conducted by WDFW and
as published on the ‘Freshwater DataStream data map’ as it includes all dry creekbeds as if they
were perennial streams.

This incorrect mapping is referenced on Page 160 of the Nonpoint Plan, at Section 7.3.6 ‘Stream
Flow Monitoring’, and detailed in footnote 165 with the website URL.

There are at least two well-known problems with the current maps:

- The blue lines on the digital map do not accurately detail whether a stream is perennial,
intermittent, or ephemeral.

- The blue lines on the digital map are not in the real-world location in many places, exceeding
the extent of its actual location, and/or has not adjusted for the presence of roadways.

Work with landowners and farmers to ensure the maps are accurate, correctly identifying the
intermittent and ephemeral streams. As we point out in Item 3 below, provide landowners and
farmers with a choice of BMPs that are effective for their operation. 3. Complete all 13 chapters
of the “Voluntary Clean Water Guidance for Agriculture” BMP’s. We would expect that ‘Chapter
2: Cropping Methods: Crop System’ would incorporate and expand upon the range of
conservation tillage methods that are discussed in the completed ‘Chapter 1: Tillage and
Residue Management’, but which are not yet listed as acceptable BMP’s adjacent to ephemeral
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and intermittent stream definitions. Instead, it appears that Ecology defaults to the Riparian
Management Zone approach from Chapter 12: Riparian Areas. This is another ecological fallacy.

Further we note that Chapter 12: Riparian Areas lists an Eastern Washinton default Riparian
Management Zone of 150 ft in width, regardless of whether it is an Ephemeral or Intermittent
stream. (see pages 33b-34b, Tables 11,12, 13) These tables must be revisited and corrected,
and allow the choice of using the Chapter 1: Tillage and Residue Management BMP’s for
conservation tillage. The science of conservation tillage is well documented as equally effective
as riparian planting, so Chapter 1 should have equal weight as Chapter 12.

Chapter 13: Suites of Recommended Practices is still in development. In particular, we think it
should explain the range of BMP’s which deliver equivalent results, and confirm that the choice
of which to apply rests with the Farmer/Landowner, not Ecology.

Chapter 13 should also make explicity that the proper use of conservation tillage and cropping
methods (as set out in Chapters 1 and 2), when adjacent to intermittent and ephemeral
creekbeds, provide adequate protection from nonpoint pollution, and are exempt from the
nonpoint pollution enforcement, as the BMP’s are deemed compliant.

The Plan and BMP chapters should clarify that the Farmer / Landowner can Self-certify their
selected practices. Under the ‘technical support’ descriptions, please include a process to
review a self-certified selection of practices and provide the Farmer /Landowner with a
“Clearance Letter”, to state that so long as the landowner implements the agreed BMP’s that
their land satisfies Ecology’s requirements. Our County Conservation Districts would be an ideal
fit for this function, and could also assist the Farmer / Landower in implementing BMPs suited
to their situation. The Farmer/ Landowner would benefit from an advocate to Ecology as to why
the chosen BMPs are the right answer for their land.

Response:

We acknowledge that stream mapping may not always be accurate. Nonpoint field staff
evaluate site conditions and make BMP recommendations based upon those site
conditions, rather than simply relying on mapping information.

As is stated in the response above, conservation tillage and cropping methods do not
provide adequate protection to address all parameters of concern, as they do not
provide shade to address temperature pollution, stabilize streambanks and filter
pollutants. There are temperature-impaired waterways across the state (see the
summary response for Chapter 1 comments for a discussion of temperature as a
pollutant), and Conservation Tillage and Cropping Systems alone are not sufficient to
address all aspects of water quality. See the Clean Water Guidance (CWG) itself, as well
as language added to Chapter 6, section 6.2.2 of the Nonpoint Plan, for a discussion of
the role of the Clean Water Guidance.
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The responsibility for determining water quality protections lies with Ecology. The CWG
provides producers with the information necessary to select practices that, if properly
implemented and maintained, will protect water quality. If a producer wishes to
implement alternative practices, they may, though the requirements under the state’s
Water Pollution Control Act still apply. Ecology supports producers working with their
local conservation district to plan and implement BMPs. Ecology’s nonpoint staff are
available to discuss recommended BMPs for your operation with you/your local
conservation district.

Implementation Steps:

Until all three of the above three steps are completed by Ecology and its partners, no
enforcement actions should be taken. The Nonpoint Plan should only require what can be
implemented effectively by the landowner.

Response:

See Chapter 3 of the Nonpoint Plan for a discussion of the work of Ecology’s nonpoint
field staff, the reliance on site specific conditions to identify pollution and recommend
BMPs, the technical assistance and financial assistance that is first offered to
landowners, and the escalating compliance process. The Water Pollution Control Act
(RCW 90.48; see the summary response for Chapter 2 of this document and Chapter 2,
section 2.1.1 for more discussion) prohibits discharge of pollution to waters of the state.

Further, we ask Ecology to turn this into a tool that supports constant improvement in our
conservation tillage and farming practices.

Our experience is that the proper use of conservation tillage and cropping methods adjacent to
intermittent and ephemeral creekbeds provide adequate protection from nonpoint pollution. In
most cases heavy rainfall-induced runoff, if any, is only redistributed to another part of the
farm or catchment, and rarely enters a perennial stream, unless the ground is frozen.

Does a BMP have unintended consequences when used in the wrong situation? We worry that
no assessment has been done on the potential for increased localized flooding risk that may
occur when the ephemeral and intermittent creeks are altered by the installation of riparian
zones.

In summary: A key feature of our topography are the dry intermittent and ephemeral
creekbeds that weave among the rolling hills of the Palouse. They function very differently than
perennial creeks, and need to be acknowledged as such. Our families are multi-generational
stewards of this land, its soil is precious, and we care very deeply about protecting our shared
environmental, farming, economic and water quality future for generations to come. Even the
best BMP’s can get overwhelmed whenever Mother Nature decides to test them. A forward-
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looking plan can recognize this, and still encourage continual improvement rather than rely on
enforcement.

We would like to work with you to complete the full suite of definitions, mapping, and BMPs to
ensure a full suite of practical and viable tools are available for dryland farming.

Response:

Comment noted. We believe the site-specific nature of the work of nonpoint field staff
and the Clean Water Guidance provide a full suite of practical and viable tools to support
both clean water and successful dryland farming. We look forward to future
collaboration to support shared goals.

112. Dean Hellie

A simplistic review of the non-point plan is that it is full of misleading statements and
assumptions from Ecology's reliance on partners to do the heavy lifting of water quality
protection then blaming the entities that progress in water quality improvement is not
happening fast enough.

Statements that NRCS BMPS are not designed to be compliant with state standards requiring
Ecology to develop its own guidance document. This guidance document originating as
voluntary is portrayed in the plan as regulatory and moving into that direction.

Response:

Comment noted. We disagree with the commenter’s portrayal of the relationships
between Ecology and partners to implement water quality improvements. See Chapter 4
and section 3.5 within Chapter 3 of the Nonpoint Plan. Protecting and restoring water
quality in Washington State requires active work and partnerships.

The Best Management Practices developed by the Natural Resources Conservation
Service (NRCS) are not developed on a state-by-state basis and are not designed to meet
Washington’s water quality standards. See Chapter 6, section 6.1 of the Nonpoint Plan
for discussion of the federal requirements to develop and/or identify best management
practices to address water quality and ensure attainment of the water quality standards.

Additional information has been added to Chapter 6, section 6.2.2, regarding the role of
the Clean Water Guidance.

Science is referenced as peer reviewed research documents, these are selected to meet the
desired conclusion. There is no mention of site specific or real life success or failure examples of
BMPs. There needs to be more focus on proving there is actual water quality violations rather
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than assuming because there is a visual observation of the potential on a one day watershed
assessment.

Response:

The recommendations of the Clean Water Guidance were developed based upon a
robust review of peer-reviewed documents. The BMP recommendations do not introduce
new practices, rather, they reflect well-established conservation measures already used
by planners and technical assistance providers. The Clean Water Guidance is designed to
complement existing planning processes and tools, and in many cases, the guidance
recommends following NRCS standards for BMP design and construction, while offering
additional insights on how these practices can be applied more effectively to protect
water quality and support compliance with water quality standards. We welcome
submissions of new resources to inform BMP recommendations to ensure that our
recommended practices are up-to-date and informed by best available science.

See the Summary Response for Chapter 2, as well as Chapter 3 of the Nonpoint Plan for a
discussion of how nonpoint source pollution sources are identified and the process to
work with landowners to implement solutions.

Buffers and exclusion seems to be a primary focus and one size fits all. This is not scientific or
realistic or attainable. Many landowners believe this is a government overreach and considered
a taking.

Response:

Comment noted. The buffer recommendations of the Clean Water Guidance are based
upon best available science. As is described in the Clean Water Guidance, riparian buffer
widths are not one-size-fits-all, but rather are determined by site-specific conditions. See
also Miscellaneous Summary Response 1.

113. Yakima County Cattlemen’s Association

From page 146 — “Apply the concept of AKART.155” “WAC 173-201A-020 states: “AKART” is an
acronym for "all known, available, and reasonable methods of prevention, control, and
treatment." AKART shall represent the most current methodology that can be reasonably
required for preventing, controlling, or abating the pollutants associated with a discharge. The
concept of AKART applies to both point and nonpoint sources of pollution. The term "best
management practices," typically applied to nonpoint source pollution controls is considered a
subset of the AKART requirement” YCCA strongly opposes the use of AKART. AKART creates a
burden on private property owners. It assumes the private property owner should know “all
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known, available, and reasonable methods of prevention, control, and treatment” this is an
unacceptable assumption and creates a burden that no private property owner can meet. YCCA
requests the reference to AKART be stricken from the document.

Response:

Comment noted. The Water Pollution Control Act includes the concept of AKART: “It is
declared to be the public policy of the state of Washington to maintain the highest
possible standards to insure the purity of all waters of the state consistent with public
health and public enjoyment thereof, the propagation and protection of wild life, birds,
game, fish and other aquatic life, and the industrial development of the state, and to
that end require the use of all known available and reasonable methods by industries
and others to prevent and control the pollution of the waters of the state of
Washington. Consistent with this policy, the state of Washington will exercise its
powers, as fully and as effectively as possible, to retain and secure high quality for all
waters of the state...” RCW 90.48.010. AKART applies to both point and nonpoint sources
of pollution.

The use of AKART in the Nonpoint Plan referenced by the commenter is:

“When identifying suites of BMPs and measures to control each category and
subcategory of nonpoint sources, Ecology will meet the following objectives:

e Design suites of BMPs and other control measures to comply with the
WQ Standards at the site level, contribute to the protection of beneficial
uses of the receiving waters, and ensure compliance with state and
federal law.

e Utilize best available science to identify BMPs and other control
measures.

e Apply the concept of AKART.3””

As is stated in the excerpt above, Ecology is applying the concept of AKART when
developing suites of BMPs to address nonpoint pollution sources. Ecology is then

37 WAC 173-201A-020 states: “AKART” is an acronym for "all known, available, and reasonable methods of
prevention, control, and treatment." AKART shall represent the most current methodology that can be reasonably
required for preventing, controlling, or abating the pollutants associated with a discharge. The concept of AKART
applies to both point and nonpoint sources of pollution. The term "best management practices," typically applied
to nonpoint source pollution controls is considered a subset of the AKART requirement.
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providing those recommendations to landowners via manuals and guidance that provide
BMP recommendations. A landowner need not know or research all known, available,
and reasonable methods of prevention, control, and treatment, as Ecology has evaluated
and provided guidance for the landowner, in the form of guidance materials.

114. Nooksack Indian Tribe

We recommend the final Plan:
* Include a clear policy commitment to only support riparian buffer configurations that sustain
all key riparian functions, including providing ongoing sources of large wood to streams,
consistent with WDFW's Priority Habitat and Species (PHS) Guidelines.

Response:

Ecology utilizes the recommendations of the Clean Water Guidance for Agriculture.
Chapter 12: Riparian Areas and Surface Water Protection describes the
recommendations for riparian buffer widths. The preferred buffer width is consistent
with WDFW'’s PHS Guidelines, with additional alternative configurations which support
meeting Washington’s Water Quality standards.

115. Lummi (addendum)

Please accept the following comments as an official addendum to comments submitted on
8/29/25 from Lummi Nation regarding the WA Ecology draft 2025 Nonpoint Plan. On 8/27/25
Lummi Nation submitted a joint letter with comments for the WA Ecology draft Nutrient
General Permit, the draft Puget Sound Nutrient Reduction Plan and the draft 2025 Nonpoint
Plan. The following addendum is for section E(vii) of the 8/27/25 joint letter specific to the draft
2025 Nonpoint Plan:

Ecology should adopt legal regulations and enforcement of agricultural Best Management
Practices. LNR recommends integration of findings of the April 2016 publication from the
Western Environmental Law Institute Agriculture Pollution in Puget Sound
(https://westernlaw.org/wp-content/uploads/Agricultural Pollution in Puget Sound - April 2016
- Web_0.pdf). In particular, LNR requests the adoption of regulations requiring double lining
and leak detection in agriculture lagoons and a mandatory requirement of a nutrient
management plan for third-party acceptance of manure from CAFOs.

Response:

Comment noted. This plan does not adopt new legal regulations.
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116. Ryan Ransavage

4. Best Management Practices (Chapter 6)

Impact: BMP guidance updates may proceed without industry-specific input

Result: New BMPs could be incompatible with certain operations if not properly vetted

Policy: Include sector representatives in BMP development or revision processes

Economic: Helps ensure BMPs are practical and cost-effective for small and mid-sized operators
Technical: Ensures BMPs are field-tested, realistic, and technically sound for industrial
applications

Response:

Comment noted. Ecology agrees it is important to have sector representatives included
in the BMP development process; as is described in Chapter 6, section 6.2.2, Ecology
worked with an advisory group to develop the Clean Water Guidance. This advisory
group includes members of state and federal agencies, Tribal organizations, and
environmental and agricultural interest organizations.

117. Washington Cattlemen’s Association

2. One-Size-Fits-All Approach Ignores Operational Realities The draft assumes that broad,
generic Best Management Practices (BMPs) can be applied equally across all livestock
operations, regardless of:

- Regional climate differences (e.g., dry rangelands vs. high-rainfall Puget Sound
lowlands).

- Topography and infrastructure constraints.

- Seasonal cattle movement and grazing patterns. Many of the proposed BMPs are
impractical, cost-prohibitive, or counterproductive in certain landscapes — yet the plan
makes no meaningful allowance for these differences.

Response:

Comment noted. The BMP recommendations of the Clean Water Guidance are intended
to be implemented dependent upon site specific conditions. Language has been added to
Chapter 6, section 6.2.2 to more fully describe this.

See also Chapter 5 for a discussion of some of the funding sources available to support
landowners in implementing BMPs that will protect water quality.

Nonpoint Plan Response to Comments Page 131
25-10-040 February 2026



118. Washington State Potato Commission

2. Concern: Riparian Buffer Standards May Reduce Productive Farmland

The strong emphasis on riparian buffers—while valuable in some contexts—risks prescribing
one-size-fits-all setbacks that limit productive use of irrigated land, particularly in rural
Washington.

Proactive Solution:

e Develop a flexible buffer framework based on site-specific risk assessments rather than
blanket widths.

e Allow for agronomic alternatives that meet water quality goals—such as cover
cropping, vegetated filter strips, or precision irrigation/drainage management—in lieu
of fixed buffer distances.

Response:

Comment noted. The BMP recommendations of the Clean Water Guidance are intended
to be implemented dependent upon site specific conditions. Language has been added to
Chapter 6, section 6.2.2 to more fully describe this.

Chapter 12: Riparian Areas and Surface Water Protection describes the site specific
conditions that inform the CWG recommended buffer width. These width
recommendations take into consideration stream type, the side of the state, stream
width, and upland land use practices.

Cover cropping, vegetated filter strips, and/or precision irrigation/drainage
management are not substitutes for riparian forest buffers. The agronomic alternatives
suggested do not address stream temperature and streambank stabilization, and
therefore do not address all parameters of concern and do not support fully meeting
water quality goals.

119. Okanogan County Farm Bureau

1) Keep VCWGA truly voluntary; remove de facto mandates

Concern. VCWGA chapters contain prescriptive elements—e.g., “Grazing Management:
Minimum Requirements” and permanent streamside exclusion fencing—that read like
enforceable standards. These are being updated and expanded in 2025 (e.g., irrigation and
runoff control drafts). If these “minimum requirements” are treated as the baseline in
compliance or local code updates, the “voluntary” label becomes illusory.
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Request. In Chapter 6 of the Plan and any cross-references, state plainly: VCWGA chapters are
nonregulatory technical guidance. Non-adoption of a VCWGA practice may not be used as
evidence of noncompliance under RCW 90.48 absent a duly adopted rule. Remove or retitle any
“Minimum Requirements” language to “Recommended Practices.”

Response:

Comment noted. See language added to Chapter 6, section 6.2.2 of the Nonpoint Plan
that discusses the role of the Clean Water Guidance.

4) Tailor riparian expectations to eastern WA shrub-steppe and Okanogan County operations

Concern. VCWGA riparian and confinement chapters reference fixed setbacks (e.g., 150 ft east /
215 ft west RMZ siting) and buffer approaches optimized for Western WA valley streams.
Okanogan County’s shrub-steppe hydrology (intermittent/ephemeral channels), wildfire
context, long fence runs, stock-water logistics, and predation pressures make such prescriptions
economically and operationally burdensome, with limited site-specific benefit.

Request. Require region-specific BMP pathways for shrub-steppe/rangeland: seasonal fencing
options, targeted crossings, off-channel water with realistic distances, wildlife-wise designs, and
site-specific shade/cooling strategies. Clarify that fixed-width buffers are not default
expectations for intermittent/ephemeral channels.

Response:

Comment noted. The BMP recommendations of the Clean Water Guidance are intended
to be implemented dependent upon site specific conditions. Language has been added to
Chapter 6, section 6.2.2 to more fully describe this.

Chapter 12: Riparian Areas and Surface Water Protection describes the site specific
conditions that inform the CWG recommended buffer width. These width
recommendations take into consideration stream type, the side of the state, stream
width, and upland land use practices. See also Summary Response for Chapter 1 for a
discussion of temperature pollution.

SPECIFIC TEXT EDITS WE REQUEST (for inclusion in the final Plan)

2. Chapter 6 (Recommended Management Measures): “The VCWGA is a voluntary technical
resource. The terms ‘minimum requirements’ in VCWGA chapters are retitled ‘recommended
practices,” and are not presumed necessary or reasonable in all settings.” 3. Chapter 6
(Riparian/Confinement Cross-Reference): “Setbacks and RMZ distances referenced in VCWGA
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(e.g., 150 ft east / 215 ft west) are illustrative and not default standards. Eastern Washington
shrubsteppe/rangeland operations may use alternative, site-specific measures that achieve
water-quality outcomes.”

Response:

Comment noted. See language added to Chapter 6, section 6.2.2 of the Nonpoint Plan
that discusses the role of the Clean Water Guidance.

Chapter 7: Monitoring

Individual Comment Response

120. Anonymous 1

p 59/60 TMDLS What is the frequency of data collection to determine the effectiveness of
existing TMDLs? Are they working?

Response:

Effectiveness monitoring is ongoing; see Chapter 7, section 7.5 of the Nonpoint Plan for a
discussion of effectiveness monitoring.

121. Yakima County Cattlemen’s Association

From page 170 — YCCA opposes the use of ground water monitoring as a regulatory tool.
Ground water monitoring may help identify a potential problem; however it does not identify a
source. YCCA requests that references to ground water monitoring be removed from the non-
point plan.

Response:

Comment noted. The groundwater monitoring program referenced in this comment is
located in Chapter 7 of the Nonpoint Plan, section 7.4.9: Groundwater Monitoring for
Pesticides. As is described in this section, this program was funded in 2023 by the
Washington State Legislature “...to establish a regional pesticides in groundwater
monitoring program at WSDA.” This section goes on to describe further, “WSDA partners
with local conservation districts and health authorities to communicate results with
voluntary study participants and identify pathways and resources available to address
potential drinking water concerns.” Ecology supports groundwater monitoring.
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122. Swinomish Indian Tribal Community

Lack of Analysis, Transparency, and Accountability

The draft Nonpoint Plan falls short on transparency, analysis, and accountability—three
elements essential for protecting water quality, meeting water quality standards, and meeting
treaty obligations.

Analysis

The 2025 Plan is built on outdated information. Ecology’s only comprehensive review of
nonpoint pollution in the state was completed in 20142, and required updates on the status of
nonpoint pollution impaired waters have not been included in this or previous nonpoint source
plans, meaning that Ecology’s nonpoint source management ignores more than a decade of
new research, TMDL studies, and Section 319 grant evaluations. Effectiveness monitoring,
which Ecology says has been ongoing since 2002, has slowed to a crawl: only one report on a
single TMDL has been published since late 2021. Furthermore, Ecology’s project-tracking
website includes just 26 of the 123 projects in its directory3,4 , with most lacking any updates in
the last 15 years. This outdated foundation undermines the plan’s ability to set informed goals
or adapt to current science and developing issues.

Ecology states “The number of 303(d) listed waters have continued to increase in nearly all
parameter groups. However, without further analysis, it is unclear whether this increase is due
to degradation of water quality over time, a by-product of an increase in water quality
monitoring quantity and quality, or a combination of the two factors.” Understanding which
waters are improving or degrading, and whether Ecology’s NPS pollution strategy is working is
absolutely necessary for successful NPS planning and management. It is unconscionable that
Ecology would deem it acceptable to not conduct basic analysis necessary to inform their
planning and adaptive management, and to inform external entities on changes in quality to
Washington’s waters. If Ecology is collecting and tracking data to the extent they suggest, it is
not difficult to analyze how water quality is changing through time for individual, monitored
water bodies and relate this to strategies and BMPs being implemented. This must be a key
goal included in this 2025 Plan in order to understand what is and isn’t working, where, and
why.

Response:

The commenter is correct that 2014 was the last comprehensive review of nonpoint
pollution in the state. The purpose of the report is described in the Nonpoint Plan:

“The objective of this study was to research and document the current known extent of
NPS pollution, evaluate the land uses and human activities that can generate NPS
pollution, and look at the linkage between land uses, human activities, and NPS pollution
in Washington.”
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The land use and human activities that cause nonpoint pollution are well known, and the
different categories of nonpoint pollution sources that were synthesized from the study
results hold true today. The tracking of implementation on the ground is challenging, as
described in Chapter 3 of the Nonpoint Plan, with various entities implementing BMPs
but without a shared repository of project information. We don’t believe that an annual
or other short timescale review of nonpoint pollution in the state is warranted-
implementing BMPs is a slow process, bound by the pace of both voluntary
implementation and enforcement, and often constrained by funding timelines.
Furthermore, the timescale at which the benefits of newly planted riparian buffers can
be measured is on the scale of decades. For example, for Straight to Implementation
projects, the implementation plan which is the quickest to implement, “compliance with
the WQ Standards is to be achieved in no more than 10 years after the start of ST work
in the watershed. The only exception to this time requirement is for parameters such as
temperature, which might take longer because of the time it takes for trees to grow and
achieve site potential shade. However, even in this case, all implementation actions
necessary to achieve compliance must be completed within 10 years. (Chapter 3, section
3.1.2 of the Nonpoint Plan).” Additionally, the reality on the ground is that there are not
enough resources to fully complete watershed cleanup plan implementation and
monitoring to the extent desired. When faced with these limited resources, Ecology
chooses to prioritize the work of nonpoint field staff and the implementation of BMPs
over the monitoring of past projects. At the same time, Ecology recognizes the
importance of monitoring to informed adaptive management and to evaluate progress.
Considering the resources required for field monitoring, Ecology is considering other
methods, such as High Resolution Change Detection (HRCD). See Chapter 7, section 7.5.3
for more information on HRCD and potential application to track changes in riparian
coverage and condition through time.

123. Lummi Nation

A. Assessment Gaps

The Draft Nonpoint Source Management Plan, the Draft Puget Sound Nutrient Reduction Plan,
and the Draft Puget Sound Nutrient General Permit depend on a foundation of water quality
monitoring and water body assessments, that adequately document beneficial use impairment
of WA waterbodies. Meaningful nutrient reduction cannot occur without thorough and
ecologically relevant water monitoring and assessment. Currently, most marine and estuarine
areas of the Salish Sea lack assessment for nutrients, dissolved oxygen, and related
impairments. This leaves significant data gaps that obscure the true extent of impairment of
beneficial uses. Ecology has relied on small, rectangular assessment units (AUs) that are not
ecologically meaningful nor representative. This approach creates an unmanageable number of
AUs that are impossible to fully assess within a reasonable time frame. It also prevents a holistic
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understanding of whole waterbodies and interconnected nearshore systems in a way that
reflects how our communities, fish, and shellfish actually use these waters.

EPA guidance under the Clean Water Act requires that waterbody assessments be conducted in
a manner that protects all designated uses, including Tribal subsistence harvest and treaty-
reserved fishing rights. Without complete, ecologically coherent waterbody assessments, the
State cannot fully identify or prioritize impaired waters, nor can it establish the pollutant load
allocations necessary to restore those waters.

Response:

Comment noted. The water quality assessment, though important information and
context for addressing nonpoint pollution, is outside the scope of this Nonpoint Plan.

124. Ryan Ransavage
5. Monitoring and Remote Sensing (Chapter 7)

Impact: The plan discusses use of remote sensing and land disturbance tracking without
confirming how data will be used

Result: Legitimate permitted activities like mining may be misidentified as non-compliant

Policy: Confirm that any remote-sensing data will be validated with on-site verification before
compliance action is considered

Economic: Reduces unnecessary costs associated with inspections triggered by false positives

Technical: Recognizes that land disturbance is expected at permitted operations and must be
evaluated in context

Response:

As is described in Chapter 3, section 3.3 of the Nonpoint Plan, nonpoint field staff utilize
visual observations of site conditions to identify nonpoint sources of pollution on the
landscape.

125. Okanogan County Farm Bureau
SPECIFIC TEXT EDITS WE REQUEST (for inclusion in the final Plan)
4. Chapter 7 (Monitoring & Modeling) and Chapter 1 updates: “Watershed models (e.g.,

SPARROW) inform basin-scale prioritization only. They will not be used for farm-level
attribution or enforcement without onsite, representative monitoring.”
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Response:

Comment noted. See response to comment 10.

126. Washington State Department of Fish and Wildlife

Thank you for the opportunity to comment on Ecology's Water Quality Management Plan to
Control Nonpoint Sources of Pollution. It's great to see Washington Department of Fish and
Wildlife resources such as the High Resolution Change Detection product highlighted. We
wanted to recommend two additional monitoring resources at WDFW that weren't included in
the plan but can inform nonpoint work in the state.

The first monitoring resource is Riparian Data Engine, which launched earlier this year. This new
tool helps evaluate current riparian conditions across Washington and can be used to identify
and prioritize riparian restoration projects that will improve stream conditions. Datasets include
variable width riparian management zones, high-resolution land cover, high-resolution change
detection, salmon distribution, fish passage barriers, stream temperature, land use (parcel-
scale), and others.

The second is the Toxics Biological Observation System. This program is run by a team of
scientists at WDFW that monitors the geographic extent and magnitude of toxic contaminants
in fish and other organisms living in Puget Sound. Their studies are designed to evaluate and
track complex patterns of pollution across Puget Sound by using a number of indicator species
representing a wide range of movement patterns and habitats within the sound. Data sets from
this program directly support the Puget Sound Partnership's Toxics in Aquatic Life vital sign and
are also used by the Stormwater Workgroup and the Stormwater SIL. The team has also worked
directly with staff from Ecology on projects as needed to identify probably sources of pollution
in waterways used by juvenile salmonids.

We appreciate the opportunity to look over the plan — it was a great overview of all the
immense work Ecology does in this space. Please reach out if there are any questions about
these resources.

Response:

Thank you for your comments- we have added information about the above monitoring
efforts to Chapter 7 of the Nonpoint Plan. We appreciate the information sharing to help
us to more fully convey the breadth of work done in Washington State to address
nonpoint pollution.
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127. Washington Department of Natural Resources
pg 172

7.5.2 Effectiveness Monitoring of the Forest Practices Rules
Compliance Monitoring Program?*

In 2006, DNR established a Compliance Monitoring Program (CMP) that reports on compliance
rates and trends of Forest Practices rules related to riparian protection and road

construction and maintenance activities, the two areas of forest practices most likely to affect
water quality. There are five four Forest Practices Rules categories reviewed during standard
sampling: 1) riparian protection, 2) wetland protection, 3) water typing, 4) road construction,
maintenance, and abandonment near water, and 5) harvest or road construction on unstable
slopes**. Periodic samples and emphasis samples*** are also conducted, with the most recent
being unstable slopes (2022-2023). The CMP is now in its tenth biennial measurement cycle and
maintains a programmatic goal of achieving 90% or better compliance rates with rules
associated with each prescription type observed. This compliance rate goal is part of the Clean
Water Act assurances milestones. For more information on the compliance monitoring
program see DNR’s Compliance Monitoring webpage.

Notes in comments in submitted PDF:

* Compliance monitoring does not measure effectiveness of the FP rules. Only compliance with
the rules. Effectiveness is measured through AMP, as properly noted elsewhere in this section.

** This is a periodic sample, not part of the standard sample.

*** These are the same types of samples (i.e. any samples that are not done on an annual
basis). They used to be called emphasis samples. Now they are referred to as periodic samples.

Response:

Comments noted. We have made the suggested language changes, as well as small
additional clarifying changes.

Chapter 8: Groundwater

Individual Comment Response
128. Ryan Ransavage

6. Groundwater Protections (Chapter 8)

Impact: Increased focus on nonpoint contributions to groundwater may raise questions about
infiltration systems used by permitted facilities
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Result: Sites may face additional scrutiny even if compliant with permit conditions

Policy: Clarify that infiltration of treated water under a valid permit is assumed protective
unless data shows otherwise

Economic: Protects investments in existing water treatment infrastructure

Technical: Advanced infiltration systems using pretreatment meet groundwater protection
standards and are widely accepted

Response:

Comment noted, see Response to comment 81.

129. Okanogan County Farm Bureau

7) Groundwater chapter: avoid blanket assumptions

Concern. The Plan’s expanded groundwater chapter raises the prospect of broader action on
irrigated fields and manure handling—even where surface pathways are absent. Without clear
thresholds and timelines, producers face ambiguous expectations and potential duplicative
oversight beyond DNMA.

Request. Define clear, measurable triggers for groundwater interventions, coordinate with
WSDA’s DNMA program, prioritize technical assistance, provide funding needed for
improvements and utilize enforcement steps and actions as last proven resort.

Response:

See section 3.3 of the Nonpoint Plan for a description of the work of nonpoint regional
staff, which includes discussion of the program’s emphasis on voluntary compliance,
including striving to provide technical and financial assistance, and utilizing regulatory
authorities as needed, when voluntary efforts are unsuccessful. This applies to nonpoint
sources of pollution to both surface and ground water.

WSDA’s Nutrient Management Technical Services (NMTS) program administers the Dairy
Nutrient Management Act, which gives WSDA regulatory jurisdiction over registered cow
dairies. Permitted Concentrated Animal Feeding Operations (CAFO), including dairies,
are regulated by Ecology’s CAFO program in coordination with WSDA, according to our
memorandum of understanding (MOA). All other agricultural operations are requlated
by Ecology’s nonpoint program.
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To assist operators in determining what BMPs might be appropriate for their operations
and avoid ambiguous expectations, Ecology has produced the Clean Water Guidance for
Agriculture- See Chapter 6 of the Nonpoint Plan and the Clean Water Guidance for

Agriculture webpage3® for more information. Operators are also welcome to contact

their regional nonpoint staff to discuss what BMPs are recommended for their property.

130. Washington State Department of Health: Office of Drinking
Water

p. 184, Underground Injection Control Program

e |t bears mentioning that some types of UICs are not allowed in Washington — see WAC 173-
218-040.

Response:

Thank you for your comment- this information has been added to the discussion of the
Underground Injection Control Program in Chapter 8, section 8.3.1 of the Nonpoint Plan.

p. 185, Critical Aquifer Recharge Areas & Critical Area Ordinances

e Critical aquifer recharge areas & critical areas ordinances are not proper nouns so should not
be

capitalized. There is reference to CARA “ordinances” but CARAs are only one type of critical
area

incorporated into a critical areas ordinance (in other words, it wouldn’t have a standalone
ordinance).

Response:

Thank you for your comment- this information has been added to the discussion of
Critical Aquifer Recharge Areas in the Nonpoint Plan. To maintain consistency with
Ecology’s CARA quidance document3®, we have maintained capitalization.

38 https://ecology.wa.gov/about-us/accountability-transparency/partnerships-committees/voluntary-clean-water-
guidance-for-agriculture-adv
39 https://apps.ecology.wa.gov/publications/documents/0510028.pdf
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8.3.4

8.3.5

* The requirement to inventory potential “contaminant” (not “contamination”) sources
applies only to Group A public water systems. Water systems do not “contact the
identified potential contaminant sources” but the owners/operators of properties/uses
identified. This is not expected to be completed within one year but at the time the
initial wellhead protection program is established; then, at 2-year intervals thereafter.
There is no distinction between the risk level of potential contaminant sources within
the various times of travel to the well or spring; they all must be included in the
inventory. “Wellhead protection areas (WHPAs)” not “wellhead protection zones
(WHPZ)” (second paragraph also).

e We suggest rewriting the first paragraph as follows:

Group A public water systems must establish source water protection programs that
comply with WAC 246-290-135. They must delineate sanitary control areas (SCAs) and
wellhead protection areas (WHPAs) for wells and spring sources, and/or watershed
control areas for surface water or ground water sources that are under the influence of
surface water. Land use within SCAs must be under purveyors’ direct control.
Recognizing that lands and activities within the larger WHPAs are under others’ control,
systems must inventory potential contaminant sources within them at least every other
year and communicate with property owners and operators of potentially
contaminating uses within the WHPAs about the existence of the drinking water source
and their location within the WHPA. This is intended to encourage those in control of
potential contaminant sources to conduct their activities in a way that minimizes the
possibility of source water contamination. Additionally, water systems must notify
regulatory agencies and local governments, including emergency responders, within
WHPA boundaries of the drinking water source’s existence and location. DOH’s Office of
Drinking Water also encourages local governments to specifically protect WHPAs as part
of their critical areas/CARAs regulations and provides technical assistance within the
GMA planning process.

Response:

Thank you for these clarifications, we have made the requested changes.

e Suggested tweak to beginning: “RCW 90.44.400 allows the Department of Ecology to...”
* These are also areas that are recognized as types of CARAs under WAC 365-190-100 (ref
(4)(b)(ii)), so the introductory portion could be expanded to cross-reference to the earlier

critical areas/CARAs discussion.
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Response:

Thank you for your comment. We recognize that in many cases, the implementation of
laws and regulations are interconnected, we are not able to make all references and
connections, and have not made changes to the language in this section at this time.

Chapter 9: Goals and Milestones

Individual Comment Response

131. Snoqualmie Indian Tribe

In Table 8 (Goals, Objectives, Strategies and Measurable Milestones) of Chapter 9, Section 3.2
includes meetings with Tribes. We would like to see language added to the "strengthen
relationships with Tribes" section that states that Tribes will be afforded an early opportunity to
comment on new plans, strategies, and initiatives related to the Nonpoint Plan work, in
advance of and distinct from a public comment period.

These changes to the plan are needed to drive meaningful consultation and consideration of
Tribal treaty rights and management of nonpoint pollution to protect the aquatic resources of
our state that we rely on for our health and livelihoods. Thank you for the opportunity to
comment.

Response:

See language added to objective 3.2 of Goal 3 that reflects the comment request.

132. Swinomish Indian Tribal Community

Vague Goals and Failure to Meet Section 319 requirements

One of the primary intents of a Nonpoint Plan under Section 319 is to “identify water
restoration and protection goals and the program strategies to achieve and maintain quality
standards. It includes relevant, current, and trackable annual milestones that best support
program implementation.” Ecology has never produced a report that met this clear standard,
and the current plan continues this failure.

The goals and strategies listed in Table 8 of this plan lack any annual milestones that gauge in
any substantive way the intended effectiveness of implementation of Ecology’s NPS plan. While
a certain number of restoration plans or evaluations completed each year is helpful, there are
no goals or milestones to address Ecology’s most significant responsibilities in regard to
managing nonpoint source pollution. In order to address nonpoint source pollution and achieve
water quality standards required for salmon, Ecology must:

* improve regulatory framework as noted throughout this letter;
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* increase compliance rates;

e commit to timely transparency and accountability;

e document collaboration and alignment among other entities and agencies;
* measure effectiveness of on-the-ground solutions;

¢ reduce BMP implementation delays;

e provide concrete timelines and goals for NPS pollution reduction;

* remove or improve water quality impairments; and

* address the substantial and increasing level of temperature impairments.

The “milestones” in Ecology’s Nonpoint Plan are a weak list of tasks, such as producing an
annual report, contacting sites, participate in..., assist with..., review findings, number of
webinars or meetings, etc., that have no tangible or measurable outcome when it comes to
remedying NPS pollution, yet this is what Ecology is proposing for its NPS management
program for the next five years. This Nonpoint Plan update fails to demonstrate that Ecology
has done the most important aspect of an NPS plan update which is to evaluate past and
current management to inform goals and strategies going forward. The EPA has clear guidance,
consistent with Section 319, for components of NPS plans. The Tribe has repeatedly
commented that Ecology has failed to meet EPA requirements for the 5-year revision of its
Nonpoint Plan, and the current Draft Plan is no exception - particularly in regards to evaluation
of the NPS plan.

The EPA guidance states:

The state evaluates its NPSMP [Nonpoint Source Pollution Management Plan] using
environmental and functional measures of success. Staff from the state’s NPSMP, TMDL
program, and other water quality-related programs collaborate on evaluation strategies
to ascertain the following:

e Restored waters/NPS impairments eliminated (i.e., water quality impairments
removed) and other documentable water quality improvements and successes.

e Section 319-funded watershed projects with significant NPS pollutant load
reduction.

® The number of remaining NPS-impaired waters.

e The number of remaining NPS-threatened, healthy waters.

e Any emerging NPS issues (e.g., emerging NPS pollutants or categories of
concern).

e Additional data needs.

It is clear that no such evaluation has been conducted, and that Ecology has not met the
requirement to use this five-year update as “an opportunity to gauge the effectiveness of
programs, make needed mid-course corrections and describe outcomes and key actions
expected each year.” Ecology must conduct a full evaluation of their NPS program using
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environmental and functional measures of success, present the findings required by the EPA
guidance, and demonstrate how Ecology has used these findings to adapt its NPS program and
inform and update goals, strategies, timelines, and measurable outcomes.

Response:

Comment noted. See response to comment 128 regarding analysis of water quality in
Washington State.

The portion of EPA guidance quoted above is describing the requirement that states are
to submit revised NPSMP at least every five years. It also states “The state NPSMP is
reviewed and revised at a minimum every five years. The revision is not necessarily a
comprehensive update unless significant program changes warrant a complete revision;
instead, an update targets the outdated parts of the program. At a minimum, this
includes updating annual milestones and the schedule for program implementation to
ensure they remain current and oriented toward achieving water quality goals.” Ecology
has met this requirement.

The portion of guidance quoted above does not require states to present program
findings to EPA, and, in the process to update this Nonpoint Plan, Ecology has considered
the current strategies within the state to address nonpoint sources of pollution. The state
employs a variety of voluntary and regulatory strategies that are described in the Plan.
Many of the strategies and tools represent ongoing efforts.

The section of EPA’s 319 guidance that is referenced is describing methods by which
states may assess the program’s effectiveness in meeting goals and objectives, and it
also states:

“The state establishes appropriate measures of progress in meeting
programmatic and water quality goals and objectives identified in key
component 1 above. The state assesses the program’s effectiveness in meeting
its goals and objectives, revises its activities, and appropriately tailors its annual
work plans based on a review of the monitoring/evaluation strategies. State
program goals and objectives are revised as necessary to reflect progress or
problems encountered, strategies towards achieving the goals, and indicators to
measure progress.”

Component 1 that is referenced above is described as:

“The state program identifies water restoration and protection goals and
program strategies (regulatory, nonregulatory, financial and technical assistance,
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as needed) to achieve and maintain water quality standards. It includes relevant,
current, and trackable annual milestones that best support program
implementation.”

As is stated in EPA’s guidance document, measures of progress are evaluated based
upon the goals and strategies identified in the plan. Ecology has completed all of
components referenced above. In the milestones table (Table 8 within Chapter 9 of the
Nonpoint Plan), additional details and measurable milestones have been added, to assist
with tracking progress through the five years this Plan covers.

As is described in EPA’s guidance: “The state’s annual report, as required under Section
319(h)(11), characterizes the state’s progress in meeting annual milestones,
implementing BMPs and watershed projects, and, to the extent information is available,
achieving reductions in NPS pollutant loadings and improvements in water quality
resulting from program implementation (i.e., achieving water quality goals).” And also
“States can use feedback and findings from their EPA region’s satisfactory progress
determinations to support critical evaluation and strategize program improvements.”
Ecology utilizes Annual Reporting to evaluate progress towards meeting the goals and
milestones of the current Nonpoint Plan, as well as to evaluate evolving issues and
current strategies. As is shared in the Nonpoint Plan, Annual Reports are posted on
Ecology’s Nonpoint Source Pollution webpage and we suggest the commenter utilize
these for further insight into tracking progress, challenges, and outcomes.

Other

Ecology’s Tier Il Antidegradation Analysis- Western
Washington Type Np Buffer Rule

133. Washington State Tree Fruit Association et al.

On behalf of Washington’s farmers and ranchers, we are writing to express our strong

opposition to the Department of Ecology’s Proposed 2025 Water Quality Management Plan to

Control Nonpoint Sources of Pollution. We believe this rule undermines the principles of

collaborative governance and threatens the long-term sustainability of rural land management,

especially in areas outside of forest lands.

Additionally, we assert that the conclusions drawn in the analysis exceed the regulatory

authority allowed under the applicable statutes. Agricultural groups submit the following

comments on the proposed May 2025 Water Quality Management Plan to Control Nonpoint
Sources of Pollution, Publication 25-10-040.
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Overreach in the Tier || Review Process

It appears that the Department of Ecology is extending its authority beyond its legal mandate
by reinterpreting Adaptive Management Program (AMP) recommendations as a “new or
expanded action” requiring a full Tier Il review. This is inconsistent with past practices and
established law. Under current statute, forest practice rules already satisfy Tier Il requirements
through AMP, which was specifically designed to adapt rules based on scientific data. The
proposed changes not only misapply this framework but also create unnecessary confusion and
regulatory complexity.

Violation of Legal Procedures

The Department of Ecology has inappropriately assumed a significant role in proposing these
new rules, a responsibility that belongs to the Forest Practices Board. It is the Forest Practices
Board, not Ecology, that should be determining which rules are subject to review. Furthermore,
Ecology has disregarded alternative, science-based solutions and has not provided a thorough
analysis of other options. By limiting the scope of possible outcomes, the Department has
deprived the public of a meaningful opportunity to engage in the rulemaking process.

Disregard for Scientific Evidence

The research conducted under AMP has shown that current Np buffer standards are sufficient
in most cases to maintain stream temperatures within the legal limits, thereby protecting fish.
However, the Department of Ecology appears to be selectively presenting data and overlooking
evidence that demonstrates that stream temperatures remain below the legal threshold 90% of
the time and recover to natural conditions within a few years after timber harvesting. This
selective use of data undermines the scientific foundation of the proposed rule and disregards
years of proven land management practices. Although the rule is primarily directed at forest
landowners, its flawed approach could set a concerning precedent for the agricultural sector as
a whole. The proposed changes risk disrupting well-established land management practices
across all sectors of agriculture. By contrast, riparian habitat and water quality efforts on
agricultural lands are being addressed effectively through collaborative efforts, including the
successful Voluntary Stewardship Program, which promotes science-based decisions and
provides stability for landowners.

Undermining Trust and Collaborative Processes

Moving forward with such significant regulatory changes without adequate engagement or
education of stakeholders will erode the public’s trust in the rulemaking process. It’s crucial
that these changes be informed by broad stakeholder input to ensure that they are effective
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and equitable. The lack of robust consultation in this process not only diminishes the legitimacy
of the proposed rule but also jeopardizes future agreements intended to improve water quality
and habitat protection.

Response:

Comment noted. These comments are beyond the scope of the Nonpoint Plan. The Tier Il
Antidegradation Analysis had a unique public comment process; see Ecology’s Forestry
Pollution webpage*° for more information.

134. Washington State Water Resources Association
Unfortunately, the recent Tier Il science and forestry rule process has left the natural resources
community in a very troubled state. The policy is flawed and the handling of the “science” was
poorly done. The resulting damage will be hard to repair. When government
ignores stakeholders and proceeds with irrational, unwarranted, or even illegal decision
making, much harm is done. Confidence in the collaborative process is lost and years of building
relationships and trust destroyed.

Response:

Comment noted. This is beyond the scope of the Nonpoint Plan. The Tier Il
Antidegradation Analysis had a unique public comment process; see Ecology’s Forestry
Pollution webpage*! for more information.

135. Yakima-Klickitat Farm Association

Unfortunately, the recent Tier Il science and forestry rule process has left the agricultural
community very disillusioned. When government ignores stakeholders and proceeds with
guestionable decision making, the harm is devastating.

Response:

Comment noted. This is beyond the scope of Nonpoint Plan. The Tier Il Antidegradation
Analysis had a unique public comment process; see Ecology’s Forestry Pollution

webpage*? for more information.

40 https://ecology.wa.gov/water-shorelines/water-quality/nonpoint-pollution/forestry-runoff
41 https://ecology.wa.gov/water-shorelines/water-quality/nonpoint-pollution/forestry-runoff
42 https://ecology.wa.gov/water-shorelines/water-quality/nonpoint-pollution/forestry-runoff
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136. Washington Forest Protection Association (submission 1)

Washington Forest Protection Association (WFPA) is a forestry trade association representing
large and small forest landowners and managers of more than four million acres of productive
working forests, including timberland located in the coastal and inland regions of the state. Our
members support rural and urban communities through the sustainable growth and harvest of
timber and other forest products for U. S. and international markets. WFPA submits the
following comments on the proposed May 2025 Water Quality Management Plan to Control
Nonpoint Sources of Pollution, Publication 25-10-040.

Ecology’s proposed 2025 nonpoint plan provides incomplete, inaccurate, and/or misleading
information to the public and the Environmental Protection Agency (EPA) regarding the
background and its role in managing nonpoint source pollution for forest practices. Ecology
plays a subordinate role to the Forest Practices Board (FPB) as directed by the Legislature and
consistent with the agreements in the Forest and Fish Report (FFR), to which the EPA is a
signatory. Ecology inaccurately describes the premise of the FFR and of Clean Water Act (CWA)
assurances, and in doing so attempts to elevate Ecology above EPA in administering the CWA
and in providing CWA assurances by relying on the Forest Practices Rules as amended per the
FFR and the Adaptive Management Program (AMP). Emblematically, Ecology’s actions during
the AMP process for the Western Washington Np buffer rulemaking - hijacking of the AMP vis a
vis its novel misapplication of Antidegradation Tier Il to coerce the FPB into accepting Ecology’s
policy preference for Np buffer changes - has effectively undermined the AMP and usurped the
FPB authority for overseeing the AMP and evaluating resource objectives. In doing so, Ecology
has also hijacked EPA’s role as co-guarantor of CWA assurances and directly jeopardized EPA’s
reliance on the Forest Practices Rules and associated AMP to deprioritize Total Maximum Daily
Loads (TMDLs). It is especially important to clarify that Washington’s Forest Practices Program
is the State’s only designated Water Pollution Control Program (WPCP) under WAC 173- 201A-
320(2)(d) and approved by EPA. This designation makes forestry the only nonpoint sector in
Washington with a federally recognized, enforceable regulatory program. Omitting this fact
from the Nonpoint Plan misrepresents the foundation of Washington’s Clean Water Act
compliance framework.

Ecology Authority on the FPB

Section 2.1.2 Forest Practices Rules, pages 20-21, include reference and discussion of RCW
90.48.420 clarifying Ecology subordinate role for nonpoint source pollution arising from forest
practices. Ecology says that it needs to concur with proposed Forest Practices Rules involving
water quality protection prior to the FPB adoption of such rules. This language is imprecise.
Both RCW 90.48.420(1) and RCW 76.9.040(2)(a) state the FPB shall adopt Forest Practices Rules
pertaining to water quality after reaching agreement with Ecology with respect to these rules.
Ecology’s draft nonpoint plan suggests an elevated role as approval or veto authority over the
FPB. This is not the case. The FPB has sole authority to adopt Forest Practices Rules, including
those pertaining to water quality. The FPB and Ecology must reach agreement prior to
adoption. But Ecology cannot veto a proposed rule without basis, nor does the Legislature give
Ecology authority to withhold its agreement with the FPB on proposed rules without basis.
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Further, the FPB cannot adopt proposed rules pertaining to water quality unless, through the
FPB’s scientifically based AMP, there is failure of resource objectives (i.e., as it relates to water
quality, a showing that existing forest practices/rules substantially impair the capacity of
aquatic habitat) which for stream temperature includes a functional objective of providing cool
water and a performance target of meeting the designated use water quality standardsl. The
FPB cannot reach agreement with Ecology on adoption of proposed rules pertaining to water
quality without this finding, and AMP studies to date indicate current Forest Practices Rules are
meeting this resource objective. Therefore, Ecology has no statutory authority to unilaterally
impose its preferred policy through control of forest practice rule development. If this were the
case, there would be no need for the FPB and all Forest Practices Rules pertaining to water
quality would be under the sole review authority of Ecology. Clearly not the Legislature’s intent.
Nor does Antidegradation Tier Il imbue Ecology with veto power over the science-based AMP
process directed by the FPB under RCW 76.09.370.

Further, in examining rules pertaining to nonpoint source pollution from forest practices, the
Legislature, in RCW 90.48.420(1), gave Ecology explicit direction to consider certain unique
factors related to forest practices, including uses of the receiving waters, diffusion, down-
stream cooling, and reasonable transient and short-term effects resulting from forest practices.
Ecology should also clarify its subordinate role for forest practices regulation as specified by the
legislature. RCW 90.48.420(3) states Ecology may not establish a permit system pertaining to
nonpoint source pollution arising from forest practices nor may it impose civil or criminal
penalties for forest practices in full compliance with the Forest Practices Act and Rules. Thus,
Ecology is not, as it suggests, fully authorized to take enforcement action “if needed to prevent
damage to water quality.” Finally, prior to taking any action under statutes or rules pertaining
to water quality, regarding violations of water quality standards arising from forest practices
(e.g., preparing TMDLs and/or other water quality plans and analysis under Ecology’s rules),
under RCW 90.48.420(4), Ecology must give notice to the Department of Natural Resources.

Clean Water Act Section

2.3.1, page 35, Ecology states that it is authorized “to take all action necessary to secure to the
state the benefits and to meet the requirements of the [Clean Water Act].” However, as noted
above, per RCW 90.48.420(3), the Legislature explicitly forbade Ecology from establishing a
permit regime related to nonpoint sources of pollution arising from forest practices and from
taking criminal and civil penalty enforcement with respect to forest practices compliant with
the Forest Practices Act and Rules, including DNR approvals and orders pursuant to the Act and
Rules.

Antidegradation Tier Il

Page 38, Ecology’s Tier Il Antidegradation summary provides an inaccurate description of its
role for Forest Practices Rules. Contrary to Ecology’s summary, the agency does not directly
regulate forest practices activities under Forest Practices Rules. Rather the FPB adopts Forest
Practices Rules and DNR implements and enforces those rules. Under the express terms of
Ecology’s Tier Il Antidegradation rule, Forest Practices Rules are considered by the state and the
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EPA as an “other water pollution control program.” 2 As an other water pollution control
program (WPCP), the requirements of Tier Il as they pertain to Forest Practices Rules are
considered met via the FPB’s AMP. WAC 173- 201A-320(6). As a result, individual new or
expanded forestry activities under the Forest Practices Rules do not require, and do not
undergo, Ecology Tier Il review. This should be clarified in Ecology’s Nonpoint plan. On page 39
Ecology states that Washington’s water quality standards, along with the Washington Pollution
Control Act, provide Ecology with the tools to fully implement TMDLs. However, only the FPB
can adopt rules regulating forest practices 1 Forest Practices HCP Schedule L-1 2 WAC 173-
201A-320(2)(d) and DNR is the administrator. As such, only the FPB and DNR have the
regulatory framework to fully implement any TMDLs as they relate to forestry practices. This
statement should be corrected to accurately reflect Ecology’s subordinate role in regulating
forestry as designed by the Legislature and consistent with the agreements, including with EPA,
under the FFR.

Ecology has asserted the FPB’s proposed Western Washington (WWA) Np buffer rule
constitutes a “new or expanded action” requiring Tier Il Antidegradation review under WAC
173-201A-320. This interpretation is inconsistent with the plain language of WACs 173-201A-
020 and 320, ignores two decades of FPB and Ecology practice, and as mentioned above,
conflicts with the original adoption of Forest Practices Rules as a WPCP. For two decades, the
Forest Practices Rules have been considered a Tier Il-compliant WPCP pursuant to WAC 173-
201A320(6), subject to the AMP. Compliance with Tier Il has been programmatic.3 At no time
has Ecology treated AMP-driven amendments to Forest Practices Rules affecting water quality
as “new or expanded actions.” The proposed Np buffer rule, misguided as it is due to Ecology’s
legally flawed reinterpretation of Tier Il as prohibiting measurable temperature change, is an
AMP-generated modification of the existing WPCP, not an entirely new regulatory regime.
Ecology’s new position constitutes an unwarranted and unprecedented departure from
established Tier Il implementation.

In fact, the proposed nonpoint plan doesn’t even mention WPCPs of which the Forest Practices
Rules is the only one in the state. This programmatic approach to improve water quality by
managing nonpoint pollution from forestry activities across 9+ million acres is the most
successful plan Ecology has for water quality improvement. Compliance with the Forest
Practices Rules has been consistently high, ranging from 94% - 100% in the last biennial
compliance survey, with most prescriptions over 96%.4 While a long term, broad scale water
guality monitoring program has yet to be established in the AMP, as mentioned above,
available data suggest the existing Forest Practices Rules are meeting the stream temperature
performance target in Schedule L-1.5,6 This is far better performance than any temperature
TMDL completed by Ecology. However, impaired streams on forestland subject to the Forest
Practices Rules are classified as category 5 on the 303(d) list, meaning there is no water quality
improvement plan underway, rather than 4(b) which is the classification for streams listed as
impaired for temperature on other land uses which have a TMDL, even though it will take
decades for many of those streams to theoretically meet designated use temperature
standards. Selective and misleading presentation of information demonstrates Ecology’s biased
view towards private forestry and inability to act impartially and objectively in fulfilling its water
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quality responsibilities delegated by EPA and the Legislature. A critical element of the Clean
Water Act assurances for Washington’s Forest Practices Rules was the commitment to
landscape-scale status and trend monitoring of water quality and habitat conditions. After
more than 25 years, this monitoring framework has still not been implemented, leaving EPA
without the core information it relied on in approving Washington’s nonpoint program. The
continued absence of status/trend monitoring undermines both adaptive management and the
credibility of Washington’s §319 assurances.

Further, Ecology’s 2011 Supplemental Guidance on Implementing Tier Il Antidegradation7
defines a “new or expanded action” as individual permitting activity not previously authorized,
expanded discharge duration, volume, location, or pollutant load. None of those conditions
apply to the Np buffer rule proposal: the Np buffer rule making proposal modifies existing
buffers under the existing Forest Practices Rules. New or expanded action is not even
mentioned in the flow chart on page 2 of the guidance which describes the Tier Il process for
WPCPs.8 Ecology’s 3 Ecology, WAC 170-201A Surface Water Quality Standards for the State of
Washington, Responsiveness Summary, (July 1, 2003) (hereafter “Ecology 2003 Responsiveness
Summary). 4 fp_como_2022_23_bien_rpt.pdf 5 Schedule L-1 6 93% of all 7DADM temperature
observations in the Hard Rock and Soft Rock studies met or were lower than the designated use
temperature criteria of 16 °C; mean 7DADM stream temperature in a random sample of 50
WWA Np streams in 2008/09 was 14.5 °C. 7 Ecology, Supplemental Guidance on Implementing
Tier Il Antidegradation (Sep. 2011) (hereafter “Tier Il Supplemental Guidance”). 8 Id. p. 2.
unilateral decision to exercise Tier Il jurisdiction outside the AMP framework now, and not in
any of the Forest Practices Rule amendments since 2001, is unprecedented.

Finally, Ecology continues to evolve its rationale on treating the proposed Type Np buffer rule
as a “a new or expanded action” by stating in the July 2025 draft tier Il analysis that the
proposed rule is equivalent to a “reissued” general permit.9 This latest justification for
triggering Tier Il as a new or expanded action is also inconsistent with the plain language of
WAC 173-201A-320(6), Schedule M-2 of the FFR, Ecology practice for prior FPB rule makings
affecting water quality, and Ecology’s 2011 Antidegradation Tier Il Guidance. Pursuant to WAC
173-201A-320(6), Tier Il requirements are considered met for Forest Practices Rules, including
Type Np buffers, via its AMP. There is therefore no basis for Ecology to treat the proposed rule
as “new or expanded action.”10 Moreover, if, as Ecology’s Tier Il Analysis suggests, proposed
amendments to Forest Practices Rules are akin to reissued general permits, Ecology has no
basis to conduct a standalone assessment of whether Type Np buffers (i.e., nonpoint source
best management practices) as applied to forest practices are “necessary and in the overriding
public interest”. Like general permits, Ecology’s Supplemental Guidance indicates that the
programmatic framework of the Forest Practices Rules, including its Type Np buffers, is in the
overriding public interest and that the Tier Il Antidegradation regulation establishes a
presumption that forest practices covered under WPCP are indeed necessary and in the
overriding public interest.11

Climate Change
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In Chapter 3, Considering Climate Change, page 54, Ecology states that its nonpoint work has a
focus on establishing robust riparian areas in order to address and mitigate impacts of climate
change on warming waters (per Ecology, warming that we are experiencing now and future
anticipated warming). Does Ecology consider climate change and its impacts on warming
waters a nonpoint source of pollution? If so, how is Ecology’s plan, and it stated focus on
establishing robust riparian areas, directed at entities it believes are primarily responsible for
such nonpoint source pollution and BMPs necessary to address such nonpoint pollution? Or is
Ecology’s focus on robust buffers and climate considerations directed toward other entities? If
other entities are paying the price for Ecology’s focus on robust buffers to address and mitigate
impacts of climate change, does Ecology have a plan to compensate those entities or provide
pass-through grant funding?

There have been no AMP efforts to understand this issue on forestland subject to the Forest
Practices Rules nor what, if anything, can be done through forestry best management practices
(BMPs) to mitigate adverse effects. If there had been follow-through on the commitment to put
a long-term, status/trend monitoring program in place at the outset of the FFR,12 the AMP
would be more informed on this topic. Using future potential harm for which no AMP
information has been produced as a justification to increase regulatory protection is
inconsistent with the Forest Practices Act and Rules and is incoherent from a risk management
perspective. Such an approach only focuses on one element of risk and ignores all other risks
(which exist on all sides), the feasibility of forestry BMPs in mitigating risks, and the
costs/benefits of alternative courses of action. It is also incomprehensible that a potential
future risk is prioritized over an actual risk, such as the existing 303(d) list of impaired water
bodies.

Other Water Clean-up Projects

Does Ecology consider the Forest Practices Rules and their stream buffer requirements as an
Advance Restoration Plan or Straight to Implementation Plan (STI)? If not, why not? Ecology
says when it uses STI, compliance with the water quality standards is to be achieved no more
than 10 years after start of the STI work and the lone exception is for parameters such as
temperature, which might take longer because of the time it takes for trees to grow. How has
Ecology considered this time horizon in its involvement in the Type Np buffer rulemaking
process before the FPB? For instance, similar to its statement regarding the use and application
of STI for temperature, has Ecology, in the context of Type Np buffers, considered unique
factors related to forest practices, including reasonable transient and short-term effects
resulting from forest practices, as required by RCW 90.48.420(1)? If not, why not?

In addition to the pending Endangered Species Act (ESA) listings of pacific salmonids in the late
1990s, one of the other motivators for the 199 Forests & Fish (F&F) agreement was forested
streams on 303(d) list of impaired water bodies. Fresh water streams are listed as impaired
when they do not meet designated use water quality standards as specified in WAC 173-201A-
20013. During the F&F era there was a different water body classification system and some of
the water quality standards were different than they are today, but the same concept applied
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regarding listing of impaired water bodies. Once on the 303(d) list, Ecology prioritizes clean-up
plans, or Total Maximum Daily Loads (TMDL) to address the impairment and once achieved
removes the water body from the list. At the outset of F&F, there were approximately 154
impaired stream segments on forestland subject to the Forest Practices Rules, or approximately
4% of the total list of impairments.14 The most common forestland impairments were
exceedances of temperature, dissolved oxygen, and fine sediment designated use criteria.

Given the FFR resulted in substantial improvements to regulations, formalization of an AMP and
other commitments, Ecology and the EPA provided CWA assurances as described in Schedule
M-2 of the FFR.15 Since no permit system analogous to ESA Section 10 existed in the CWA,
Ecology and EPA used their discretionary authority to deprioritize TMDLs for forested stream
segments on the 303(d) list. Ecology and EPA acknowledged the FFR rules represented a
substantial improvement, would improve water quality in the short term and anticipated
meeting water quality standards in the long term. Establishing a baseline dataset and
monitoring water quality trends over time were deemed critical to evaluating these
expectations. Ecology and EPA presumed ten years would be enough time to set AMP priorities,
test some of the underlying assumptions of the regulatory framework and determine initial
water quality trends. If monitoring over time demonstrated water quality standards were being
met, stream segments could be removed from the 303(d) list of impaired water bodies.

The CWA assurance conditions described in Schedule M-2 were arguably met by 2009;
however, Ecology determined not enough data were available to confidently determine water
quality was trending in the right direction. Therefore, Ecology created the CWA assurances
milestones, a lengthy list of AMP research and monitoring projects and Forest Practices
administrative procedures they deemed necessary to maintain CWA assurances over the long
term and presumably address 303(d) listed water body segments. The original milestone list has
been modified a few times since 2009, but as of August 2025 there were a total of 33 AMP
milestones and 23 administrative procedure milestones.16 Of the 33 AMP milestones, 24 are
complete and five are underway (88%), two are off track and one is not progressing. Of the 23
administrative milestones, 22 are complete and one is underway (100%). There are very few
milestones left to complete and given that most have little to do with improving water quality
and/or contain unverified assumptions about contributing to understanding of water quality
status/trends, what has been accomplished? Can we say anything about the status of water
body segments on the 303(d) list? While there are more total impaired water body listings
across all land uses today than there were when the FFR rules were put in place, the proportion
of all listings found on forestland is approximately the same, about 4%. Since a monitoring
program has not been established by Ecology or the AMP, we have no reliable information
about listed water body segments or broader scale water quality status/trends. Ironically,
landscape scale status/trend water quality monitoring is not a CWA assurance priority, it’s
noted as complete on the AMP milestone list.

While the FPB made monitoring a priority in 2022, there continues to be obfuscation and foot
dragging in the AMP over establishing an ongoing monitoring program. Nearly three years after
this FPB decision, an initial project scoping document has yet to be delivered to the Timber, Fish
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and Wildlife Policy Committee for consideration. In the best-case scenario, it’ll take another
two to three years to execute monitoring in the field, more than 25 years after the adoption of
the FFR rules and nearly halfway through the term of the Forest Practices Habitat Conservation
Plan. Water quality monitoring, as described by Ecology and EPA in Schedule M-2, is clearly not
a priority as signified by the continued absence of emphasis in the CWA assurance milestone
list. There is apparently even less interest in understanding the status of impaired water body
segments on the 303(d) list. Instead, significant time/resources are being spent debating the
application of Antidegradation Tier Il to forested streams which are well below the designated
use numeric temperature criteria. Washington’s enforceable temperature standards are the
EPA-approved designated use numeric criteria set forth in WAC 173-201A-200 and -600: 16°C
(7DADMax) for core summer salmonid habitat, 17.5°C for salmonid rearing and migration, and
13°C for char spawning. These criteria, not the 0.3°C Tier |l trigger, are the legal water quality
standards under the Clean Water Act. The 0.3°C provision is only a review threshold for
antidegradation purposes, not a criterion in itself. These streams are not on the 303(d) list, nor
would they be if CWA assurances did not exist. This is a substantial case of misplaced priorities
and is not consistent with the original intent of the FFR and CWA assurances.

On page 92, Ecology states that compliance with the 2009 corrective milestones is intended to
demonstrate sufficient progress to satisfy the CWA assurances and the adaptive management
provisions of the state water quality standards, citing WAC 173-201A-510(3). This WAC section
states that “Best management practices shall be applied so that when all appropriate
combinations of individual best management practices are utilized, violation of water quality
criteria shall be prevented” and “Activities which contribute to nonpoint source pollution shall
be conducted utilizing best management practices to prevent violation of water quality
criteria.” WAC 173-201A-510(3)(b)(c). Given the “adaptive management provisions of the state
water quality standards” focus on BMPs applied to prevent violation of water quality criteria,
why then has Ecology’s involvement and direction in the Np buffer AMP and rulemaking
process been focused on BMPs driven by Ecology’s interpretation of Tier Il Antidegradation
rather than compliance with water quality criteria?

On page 93, Ecology states that “the timeline was not met.” However, the timeline for
completion of the Hardrock study was formally extended to September 2021. At the August 14,
2019, FPB Meeting, Board Member Bellon noted that the Clean Water Act assurances were
scheduled to expire at the end of 2019 and indicated that the Department of Ecology may
consider a short-term extension of the assurances given the charter’s important work and
anticipated schedule.17 Unfortunately, this updated date was not carried into Director Bellon’s
CWA Assurances letter, which left the misleading impression that forestry stakeholders failed to
meet their obligations. In fact, the study was completed in June 2021 within the extended
timeframe, and the delay was the result of approved extensions due to COVID-19 disruptions
and workgroup logistics—not inaction by the forestry community.

Tier Il and the AMP/FPB Process On WWA NP Buffers
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Ecology has inconsistently applied its own temperature rules to justify Tier Il review and the
specific buffer prescriptions in the proposed Np buffer rulemaking process. During the AMP’s
evaluation of Np buffers and alternative buffer options for proposed rulemaking, Ecology staff
repeatedly - and inaccurately -asserted that Tier Il prohibited forest practices from causing any
measurable temperature increase (20.3°C) on Type Np waters and therefore studies showing
measurable temperature change from application of existing Type Np buffers constitute a
“violation” of Tier Il requirements.18

This radical interpretation, however, is a drastic departure from the plain language of Tier Il and
Ecology’s own longstanding interpretation of Tier Il. Tier Il, which has been around for decades,
has never before been used to prohibit all measurable temperature change as dictated by
Ecology in developing the proposed rule. As Ecology explained in 2003 when it developed the
current iteration of its Tier Il regulation, temperature increase that does not violate water
quality criteria is not a violation of Tier Il nor state water quality law:

Allowing degradation that doesn’t violate the water quality criteria established to
protect uses is consistent with state and federal laws and regulations on
antidegradation. Tier Il just ensures that such degradation is necessary and that it
provides compensating public benefits.19

And regarding the “measurable change” concept, Ecology explained in 2003 that it was simply a
screening tool to determine which discharges subject to the Tier Il law warrant Tier Il review:

The measurability factors are just a screen for sorting out which discharges are
significant enough to warrant a Tier Il review. It is not intended to capture every one,
and the water quality criteria are in place to guard against tipping the balance for the
health of a waterway.20

Therefore, Tier Il expressly allows actions that have measurable temperature change where
underlying criteria are met and such actions are necessary and have compensating public
benefits. Measurable temperature change does not exceed or violate Tier Il requirements;
measurable change is simply one of the Tier Il screening tools to determine whether Tier Il
analysis applies at all.

After years of misleading the AMP and the FPB, Ecology’s Draft Tier Il analysis now concedes
measurable temperature increases greater than 0.3°C are permissible within the context of
Ecology’s preferred Np buffer alternative.21 This shift reveals the >0.3°C temperature change
threshold was never a lawful limit, but a policy preference deployed early to improperly
constrain the AMP and FPB consideration of alternatives. Ecology’s assertion that non-
preferred alternatives would fail to meet state water quality standards lacks evidentiary
support, conflicts with Hard Rock and Soft Rock study findings, undermines transparency, the
scientifically based AMP, and public confidence. The AMP is subject to a consensus-based
decision framework established under the Forests & Fish Law. TFW Policy must strive for
consensus in its recommendations to the FPB, and where consensus is not possible, majority
and minority positions must be forwarded together. This safeguard is fundamental to ensuring
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that science is translated into rulemaking in a balanced way and that no single agency, including
Ecology, may unilaterally dictate outcomes.

Conclusion

Thank you for the opportunity to comment. WFPA encourages Ecology to take a hard look at
how the background and its role in managing nonpoint source pollution for forest practices is
depicted. Incomplete, inaccurate, and/or misleading descriptions damages Ecology’s credibility,
undermines public confidence and sends a strong signal to those who otherwise would be a
partner in managing nonpoint pollution and improving water quality in the State of
Washington.

Response:

Comment noted. The background of forest practices regulation and Ecology’s role
described in the Nonpoint Plan is accurate.

Comments about the Tier Il Antidegradation Analysis for the Forest Practices Board'’s
Western Washington Type Np Waters Buffer Rule are beyond the scope of the Nonpoint
Plan. The Tier Il Antidegradation Analysis had a unique public comment process; see
Ecology’s Forestry Pollution webpage® for more information. Concerns regarding
impaired forestland streams on the 303(d) list are handled through Ecology’s Water
Quality Assessment process; see Chapter 7, section 7.2 for more information on the
Water Quality Assessment.

137. Washington Forest Protection Association (submission 2)

Washington Forest Protection Association (WFPA) is a forestry trade association representing
large and small forest landowners and managers of more than four million acres of productive
working forests, including timberland located in the coastal and inland regions of the state. Our
members support rural and urban communities through the sustainable growth and harvest of
timber and other forest products for U. S. and international markets. WFPA submits the
following comments on the proposed May 2025 Water Quality Management Plan to Control
Nonpoint Sources of Pollution, Publication 25-10-040 (“Nonpoint Plan”).

Ecology’s proposed 2025 nonpoint plan provides incomplete, inaccurate, and/or misleading
information to the public and the Environmental Protection Agency (EPA) regarding the legal
and policy background of forest practices regulation in the State of Washington and its role in
managing nonpoint source pollution for forest practices.

As directed by the Legislature and consistent with the agreements in the Forest and Fish Report
(FFR), to which the EPA is a signatory, Ecology plays a subordinate role to the Forest Practices

43 https://ecology.wa.gov/water-shorelines/water-quality/nonpoint-pollution/forestry-runoff
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Board (FPB) in managing nonpoint source pollution for forest practices. Ecology’s Nonpoint
Plan, however, attempts to rewrite that framework. Ecology inaccurately describes the premise
of the FFR, the statutory directives in the Water Pollution Control Act and Forest Practices Act,
Ecology’s and FPB’s rules implementing those statutes, and Clean Water Act (CWA) assurances.
In doing so, Ecology inaccurately diminishes the primary role of the FPB and attempts to elevate
Ecology above EPA in administering the CWA and in providing CWA assurances by relying on the
Forest Practices Rules as amended per the FFR and the Adaptive Management Program (AMP).

Exemplary of this overreach, Ecology’s actions during the AMP process for the Western
Washington Type Np stream buffer rulemaking—commandeering of the AMP through its novel
misapplication of Tier Il Antidegradation water quality standards and its threats to withdraw
CWA assurances to coerce the FPB into accepting Ecology’s policy preference for Type Np
buffer changes—have undermined the AMP and usurped the FPB authority for overseeing the
AMP and evaluating resource objectives as intended by the FFR, Forest Practices Act, and Forest
Practices Rules. In doing so, Ecology has also encroached EPA’s role as co-guarantor of CWA
assurances and directly jeopardized EPA’s reliance on the Forest Practices Rules and associated
AMP to deprioritize Total Maximum Daily Loads (TMDLs).

It is especially important to clarify that Washington’s Forest Practices Program is the State’s
only designated Water Pollution Control Program (WPCP) under WAC 173-201A-320(2)(d) and
approved by EPA. This designation makes forestry the only nonpoint sector in Washington with
a federally recognized, enforceable regulatory program. Omitting this fact from the Nonpoint
Plan misrepresents the foundation of Washington’s CWA compliance framework.

We urge Ecology to address these issues prior to submission of the final Nonpoint Plan to EPA.
Please consider the following additional comments on the Nonpoint Plan.

Ecology Authority on Nonpoint Source Pollution for Forest Practices

In Section 2.1.2 Forest Practices Rules, pages 20-21, please include reference and discussion of
RCW 90.48.420 clarifying Ecology subordinate role for nonpoint source pollution arising from
forest practices. The Nonpoint Plan says that Ecology needs to concur with proposed Forest
Practices Rules involving water quality protection prior to the FPB adoption of such rules. This
language is imprecise. Both RCW 90.48.420(1) and RCW 76.9.040(2)(a) state the FPB shall adopt
Forest Practices Rules pertaining to water quality after reaching agreement with Ecology with
respect to these rules. The Nonpoint Plan suggests Ecology has an elevated role as approval or
veto authority over the FPB. This is not the case.

The FPB has sole authority to adopt Forest Practices Rules, including those pertaining to water
quality. The FPB and Ecology must reach agreement prior to adoption. But Ecology cannot veto
a proposed rule without basis, nor does the Legislature give Ecology authority to withhold its
agreement with the FPB on proposed rules without basis. Further, the FPB cannot adopt
proposed rules pertaining to water quality unless, through the FPB’s scientifically based AMP,
there is failure of resource objectives (i.e., as it relates to water quality, a showing that existing
forest practices/rules substantially impair the capacity of aquatic habitat) which for stream
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temperature includes a functional objective of providing cool water and a performance target
of meeting the designated use water quality standards. 1 The FPB cannot reach agreement with
Ecology on adoption of proposed rules pertaining to water quality without this finding, and
AMP studies to date indicate current Forest Practices Rules are meeting this resource objective.
Therefore, Ecology has no statutory authority to unilaterally impose its preferred policy through
control of forest practice rule development. If this were the case, there would be no need for
the FPB and all Forest Practices Rules pertaining to water quality would be under the sole
review authority of Ecology. Clearly not the Legislature’s intent. Nor does Antidegradation Tier
Il imbue Ecology with veto power over the science-based AMP process directed by the FPB
under RCW 76.09.370.

Further, in examining rules pertaining to nonpoint source pollution from forest practices, the
Legislature, in RCW 90.48.420(1), gave Ecology explicit direction to consider certain unique
factors related to forest practices, including uses of the receiving waters, diffusion, down-
stream cooling, and reasonable transient and short-term effects resulting from forest practices.
Ecology should also clarify its subordinate role for forest practices regulation as specified by the
legislature. RCW 90.48.420(3) states Ecology may not establish a permit system pertaining to
nonpoint source pollution arising from forest practices nor may it impose civil or criminal
penalties for forest practices in full compliance with the Forest Practices Act and Rules. Thus,
Ecology is not, as it suggests, fully authorized to take enforcement action “if needed to prevent
damage to water quality.” Finally, prior to taking any action under statutes or rules pertaining
to water quality, regarding violations of water quality standards arising from forest practices
(e.g., preparing TMDLs and/or other water quality plans and analysis under Ecology’s rules),
under RCW 90.48.420(4), Ecology must give notice to the Department of Natural Resources.

In Section 2.3.1, page 35, Ecology states that it is authorized “to take all action necessary to
secure to the state the benefits and to meet the requirements of the [CWA].” However, as
noted above, per RCW 90.48.420(3), the Legislature explicitly forbade Ecology from establishing
a permit regime related to nonpoint sources of pollution arising from forest practices and from
taking criminal and civil penalty enforcement with respect to forest practices compliant with
the Forest Practices Act and Rules, including DNR approvals and orders pursuant to the Act and
Rules.

In Section 2.3.1, page 39, Ecology states that Washington’s water quality standards, along with
the Washington Pollution Control Act, provide Ecology with the tools to fully implement TMDLs.
This is not so for forest practices. Only the FPB can adopt rules regulating forest practices and
DNR is the administrator of such rules. As such, only the FPB and DNR have the regulatory
framework to fully implement any TMDLs as they relate to forestry practices. This statement
should be corrected to accurately reflect Ecology’s subordinate role in regulating forestry as
designed by the Legislature and consistent with the agreements, including with EPA, under the
FFR.

Antidegradation Tier Il and Water Pollution Control Program for Forest Practices
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In Section 2.3.1 Clean Water, page 38, Ecology’s Tier |l Antidegradation summary provides an
inaccurate description of its role for Forest Practices Rules. Contrary to Ecology’s summary, the
agency does not directly regulate forest practices activities under Forest Practices Rules. Rather
the FPB adopts Forest Practices Rules and DNR implements and enforces those rules. Under the
express terms of Ecology’s Tier |l Antidegradation rule, Forest Practices Rules are considered by
the state and the EPA as an “other water pollution control program.” 2 As an other water
pollution control program (WPCP), the requirements of Tier Il as they pertain to Forest
Practices Rules are considered met via the FPB’s AMP. WAC 173-201A-320(6). As a result,
individual new or expanded forestry activities under the Forest Practices Rules do not require,
and do not undergo, Ecology Tier Il review. This should be clarified in Ecology’s Nonpoint Plan.

Ecology has asserted the FPB’s proposed Type Np buffer rule constitutes a “new or expanded
action” requiring Tier Il Antidegradation review under WAC 173-201A-320. This interpretation is
inconsistent with the plain language of WACs 173-201A-020 and 320, ignores two decades of
FPB and Ecology practice, and as mentioned above, conflicts with the original adoption of
Forest Practices Rules as a WPCP. For two decades, the Forest Practices Rules have been
considered a Tier ll-compliant WPCP pursuant to WAC 173-201A-320(6), subject to the AMP.
Compliance with Tier Il has been programmatic.3 At no time has Ecology treated AMP-driven
amendments to Forest Practices Rules affecting water quality as “new or expanded actions.”
The proposed Np buffer rule, misguided as it is due to Ecology’s legally flawed reinterpretation
of Tier Il as prohibiting measurable temperature change, is an AMP-generated modification of
the existing WPCP, not an entirely new regulatory regime. Ecology’s new position constitutes an
unwarranted and unprecedented departure from established Tier Il implementation.

Ecology’s 2011 Supplemental Guidance on Implementing Tier Il Antidegradation4 defines a
“new or expanded action” as individual permitting activity not previously authorized, expanded
discharge duration, volume, location, or pollutant load. None of those conditions apply to the
Np buffer rule proposal: the Np buffer rule making proposal modifies existing buffers under the
existing Forest Practices Rules. New or expanded action is not even mentioned in the flow chart
on page 2 of the guidance which describes the Tier Il process for WPCPs.5 Ecology’s unilateral
decision to exercise Tier Il jurisdiction outside the AMP framework now, and not in any of the
Forest Practices Rule amendments since 2001, is unprecedented.

Ecology continues to evolve its rationale on treating the proposed Type Np buffer rule as a “a
new or expanded action” by stating in the July 2025 draft tier Il analysis that the proposed rule
is equivalent to a “reissued” general permit.6 This latest justification for triggering Tier Il as a
new or expanded action is also inconsistent with the plain language of WAC 173-201A-320(6),
Schedule M-2 of the FFR, Ecology practice for prior FPB rule makings affecting water quality,
and Ecology’s 2011 Antidegradation Tier Il Guidance. Pursuant to WAC 173-201A-320(6), Tier Il
requirements are considered met for Forest Practices Rules, including Type Np buffers, via its
AMP. There is therefore no basis for Ecology to treat the proposed rule as “new or expanded
action.”7 Moreover, if, as Ecology’s Tier Il Analysis suggests, proposed amendments to Forest
Practices Rules are akin to reissued general permits, Ecology has no basis to conduct a
standalone assessment of whether Type Np buffers (i.e., nonpoint source best management
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practices) as applied to forest practices are “necessary and in the overriding public interest”.
Like general permits, Ecology’s Supplemental Guidance indicates that the programmatic
framework of the Forest Practices Rules, including its Type Np buffers, is in the overriding public
interest and that the Tier Il Antidegradation regulation establishes a presumption that forest
practices covered under WPCP are indeed necessary and in the overriding public interest.8

In fact, the Nonpoint Plan does not even mention WPCPs of which the Forest Practices Rules is
the only one in the state. This programmatic approach to improve water quality by managing
nonpoint pollution from forestry activities across 9+ million acres is the most successful plan
the state has for nonpoint water quality improvement. Compliance with the Forest Practices
Rules has been consistently high, ranging from 94% - 100% in the last biennial compliance
survey, with most prescriptions over 96%.9 While a long term, broad scale water quality
monitoring program has yet to be established in the AMP, as mentioned above, available data
suggest the existing Forest Practices Rules are meeting the stream temperature performance
target in Schedule L-1 of the FRR.10

This is far better performance for nonpoint sources than any temperature TMDL completed by
Ecology. However, impaired streams on forestland subject to the Forest Practices Rules are
classified as category 5 on the 303(d) list, meaning there is no water quality improvement plan
underway, rather than category 4(b) which is the classification for streams listed as impaired for
temperature on other land uses which Ecology considers to have pollution control program,
even though it will take decades for many of those streams to theoretically meet designated
use temperature standards. The Forest Practices Rules are, by law, a WPCP. Why, then, are
impaired streams on forest lands subject to this WPCP not listed under category 4(b)?

Selective and misleading presentation of information demonstrates Ecology’s biased view
towards private forestry and inability to act impartially and objectively in fulfilling its water
quality responsibilities delegated by EPA and the Legislature. A critical element of the CWA
assurances for Washington’s Forest Practices Rules was the commitment to landscape-scale
status and trend monitoring of water quality and habitat conditions. After more than 25 years,
this monitoring framework has still not been implemented, leaving EPA without the core
information it relied on in approving Washington’s nonpoint program. The continued absence
of status/trend monitoring undermines both adaptive management process outlined in the FRR
and the credibility of Ecology’s Section 319 Nonpoint Plan submission to EPA.

Climate Change and Buffers for Forested Lands

In Chapter 3, Considering Climate Change, page 54, Ecology states that its nonpoint work has a
focus on establishing robust riparian areas in order to address and mitigate impacts of climate
change on warming waters (per Ecology, warming that we are experiencing now and future
anticipated warming). Does Ecology consider climate change and its impacts on warming
waters a nonpoint source of pollution? If so, how is Ecology’s plan, and it stated focus on
establishing robust riparian areas, directed at entities it believes are primarily responsible for
such nonpoint source pollution and BMPs necessary to address such nonpoint pollution? Or is
Ecology’s focus on robust buffers and climate considerations directed toward other entities? If
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other entities are paying the price for Ecology’s focus on robust buffers to address and mitigate
impacts of climate change, does Ecology have a plan to compensate those entities or provide
pass-through grant funding?

There have been no AMP efforts to understand this issue on forestland subject to the Forest
Practices Rules nor what, if anything, can be done through forestry best management practices
(BMPs) to mitigate adverse effects. If there had been follow-through on the commitment to put
a long-term, status/trend monitoring program in place at the outset of the FFR,11 the AMP
would be more informed on this topic. Using future potential harm for which no AMP
information has been produced as a justification to increase regulatory protection is
inconsistent with the Forest Practices Act and Rules and is incoherent from a risk management
perspective. Such an approach only focuses on one element of risk and ignores all other risks
(which exist on all sides), the feasibility of forestry BMPs in mitigating risks, and the
costs/benefits of alternative courses of action. It is also incomprehensible that a potential
future risk is prioritized over an actual risk, such as the existing 303(d) list of impaired water
bodies.

Other Water Clean-up Projects and Forest Practices Rules

Does Ecology consider the Forest Practices Rules and their stream buffer requirements as an
Advance Restoration Plan or Straight to Implementation Plan (STI)? If not, why not? Ecology
says when it uses STI, compliance with the water quality standards is to be achieved no more
than 10 years after start of the STl work and the lone exception is for parameters such as
temperature, which might take longer because of the time it takes for trees to grow. How has
Ecology considered this time horizon in its involvement in the Type Np buffer rulemaking
process before the FPB? For instance, similar to its statement regarding the use and application
of STI for temperature, has Ecology, in the context of Type Np buffers, considered unique
factors related to forest practices, including reasonable transient and short-term effects
resulting from forest practices, as required by RCW 90.48.420(1)? If not, why not?

TMDLs and CWA Assurances

In addition to the pending Endangered Species Act (ESA) listings of pacific salmonids in the late
1990s, one of the other motivators for the 1999 FFR was forested streams on 303(d) list of
impaired water bodies. Fresh water streams are listed as impaired when they do not meet
designated use water quality standards as specified in WAC 173-201A200. 12 During the time
period when parties negotiated the FFR, there was a different water body classification system
and some of the water quality standards were different than they are today, but the same
concept applied regarding listing of impaired water bodies. Once on the 303(d) list, Ecology
prioritizes clean-up plans, or TMDLs, to address the impairment and once achieved removes the
water body from the list. At the outset of FFR, there were approximately 154 impaired stream
segments on forestland subject to the Forest Practices Rules, or approximately 4% of the total
303(d) list of impairments.13 The most common forestland impairments were exceedances of
temperature, dissolved oxygen, and fine sediment designated use criteria.
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Given the FFR resulted in substantial improvements to regulations, formalization of an AMP and
other commitments, Ecology and the EPA provided CWA assurances as described in Schedule
M-2 of the FFR.14 Since no permit system analogous to ESA Section 10 existed in the CWA,
Ecology and EPA used their discretionary authority to deprioritize TMDLs for forested stream
segments on the 303(d) list. Ecology and EPA acknowledged the FFR rules represented a
substantial improvement, would improve water quality in the short term and anticipated
meeting water quality standards in the long term. Establishing a baseline dataset and
monitoring water quality trends over time were deemed critical to evaluating these
expectations. Ecology and EPA presumed ten years would be enough time to set AMP priorities,
test some of the underlying assumptions of the regulatory framework and determine initial
water quality trends. If monitoring over time demonstrated water quality standards were being
met, stream segments could be removed from the 303(d) list of impaired water bodies.

The CWA assurance conditions described in Schedule M-2 were arguably met by 2009;
however, Ecology determined not enough data were available to confidently determine water
quality was trending in the right direction. Therefore, Ecology created the CWA assurances
milestones, a lengthy list of AMP research and monitoring projects and Forest Practices
administrative procedures they deemed necessary to maintain CWA assurances over the long
term and presumably address 303(d) listed water body segments. The original milestone list has
been modified a few times since 2009, but as of August 2025 there were a total of 33 AMP
milestones and 23 administrative procedure milestones.15 Of the 33 AMP milestones, 24 are
complete and five are underway (88%), two are off track and one is not progressing. Of the 23
administrative milestones, 22 are complete and one is underway (100%).

There are very few milestones left to complete and given that most have little to do with
improving water quality and/or contain unverified assumptions about contributing to
understanding of water quality status/trends, what has been accomplished? Can we say
anything about the status of water body segments on the 303(d) list? While there are more
total impaired water body listings across all land uses today than there were when the FFR rules
were put in place, the proportion of all listings found on forestland is approximately the same,
about 4%. Since a monitoring program has not been established by Ecology or the AMP, we
have no reliable information about listed water body segments or broader scale water quality
status/trends. Ironically, landscape scale status/trend water quality monitoring is not a CWA
assurance priority, it’s noted as complete on the AMP milestone list.

While the FPB made monitoring a priority in 2022, there continues to be obfuscation and foot
dragging in the AMP over establishing an ongoing monitoring program. Nearly three years after
this FPB decision, an initial project scoping document has yet to be delivered to the Timber, Fish
and Wildlife Policy Committee for consideration. In the best-case scenario, it will take another
two to three years to execute monitoring in the field, more than 25 years after the adoption of
the FFR rules and nearly halfway through the term of the Forest Practices Habitat Conservation
Plan. Water quality monitoring, as described by Ecology and EPA in Schedule M-2, is clearly not
a priority as signified by the continued absence of emphasis in the CWA assurance milestone
list.
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There is apparently even less interest in understanding the status of impaired water body
segments on the 303(d) list. Instead, significant time/resources are being spent debating the
application of Antidegradation Tier Il to forested streams which are well below the designated
use numeric temperature criteria. Washington’s enforceable temperature standards are the
EPA-approved designated use numeric criteria set forth in WAC 173-201A-200 and -600: 16°C
(7DADMax) for core summer salmonid habitat, 17.5°C for salmonid rearing and migration, and
13°C for char spawning. These criteria, not the 0.3°C Tier Il eligibility factor, are the legal,
relevant CWA water quality standards. As discussed below, the Tier Il 0.3°C measurable change
concept is only a screening tool for antidegradation purposes, not a criterion in itself. These
Type Np streams are not on the 303(d) list, nor would they be if CWA assurances did not exist.
This is a substantial case of misplaced priorities and is not consistent with the original intent of
the FFR and CWA assurances.

On page 92, Ecology states that compliance with the 2009 corrective milestones is intended to
demonstrate sufficient progress to satisfy the CWA assurances and the adaptive management
provisions of the state water quality standards, citing WAC 173-201A-510(3). This WAC section
states that “Best management practices shall be applied so that when all appropriate
combinations of individual best management practices are utilized, violation of water quality
criteria shall be prevented” and “Activities which contribute to nonpoint source pollution shall
be conducted utilizing best management practices to prevent violation of water quality
criteria.” WAC 173-201A-510(3)(b)(c). Given the “adaptive management provisions of the state
water quality standards” focus on BMPs applied to prevent violation of water quality criteria,
why then has Ecology’s involvement and direction in the Np buffer AMP and rulemaking
process been focused on BMPs driven by Ecology’s interpretation of Tier Il Antidegradation
rather than compliance with water quality criteria?

On page 93, Ecology states that “the timeline was not met.” However, the timeline for
completion of the Hardrock study was formally extended to September 2021. At the August 14,
2019, FPB Meeting, Board Member Bellon noted that the CWA assurances were scheduled to
expire at the end of 2019 and indicated that the Department of Ecology may consider a short-
term extension of the assurances given the charter’s important work and anticipated
schedule.16 Unfortunately, this updated date was not carried into Director Bellon’s CWA
assurances letter, which left the misleading impression that forestry stakeholders failed to meet
their obligations. In fact, the study was completed in June 2021 within the extended timeframe,
and the delay was the result of approved extensions due to COVID-19 disruptions and
workgroup logistics—not inaction by the forestry community.

Tier Il Measurable Change Concept, CWA Assurances, the AMP/FPB Process on Type Np Buffers

Ecology’s most recent use of CWA assurances demonstrates that it has overstepped the original
intent EPA’s and Ecology’s assurances in the FRR. Straying far from the evaluating the
effectiveness of the AMP, such as program milestones and research development, Ecology has
come to use its CWA assurances, and its threat to withdraw such assurances, to not only force
the FPB to take rulemaking action but to dictate the outcome of such rulemaking. Ecology’s
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actions undermine the AMP, the core fabric of the FRR, and threaten the viability of EPA’s
reliance on CWA assurances to defer TMDLs.

Ecology has inappropriately applied its own temperature rules to justify Tier Il review and the
specific buffer prescriptions in the proposed Np buffer rulemaking process. During the AMP’s
evaluation of Np buffers and alternative buffer options for proposed rulemaking, Ecology staff
repeatedly—and inaccurately—asserted that Tier |l prohibited forest practices from causing any
measurable temperature increase (20.3°C) on Type Np waters and therefore studies showing
measurable temperature change from application of existing Type Np buffers constitute a
“violation” of Tier Il requirements.17 Director Watson’s 2022 CWA assurances letter to the FPB,
reinforced this misinterpretation of Tier Il, and raised the possibility of withdrawing assurances
unless the FPB made progress advancing its preferred buffer proposal premised on the
misapplication of the Tier II. 18

This radical interpretation, however, is a drastic departure from the plain language of Tier Il and
Ecology’s own longstanding interpretation of Tier Il. Tier Il, which has been around for decades,
has never before been used to prohibit all measurable temperature change as dictated by
Ecology in developing the proposed rule. As Ecology explained in 2003 when it developed the
current iteration of its Tier Il regulation, temperature increase that does not violate water
quality criteria is not a violation of Tier Il nor state water quality law:

Allowing degradation that doesn’t violate the water quality criteria established to
protect uses is consistent with state and federal laws and regulations on
antidegradation. Tier Il just ensures that such degradation is necessary and that it
provides compensating public benefits.19

And regarding the “measurable change” concept, Ecology explained in 2003 that it was simply a
screening tool to determine which discharges subject to the Tier Il law warrant Tier Il review:

The measurability factors are just a screen for sorting out which discharges are
significant enough to warrant a Tier Il review. It is not intended to capture every one,
and the water quality criteria are in place to guard against tipping the balance for the
health of a waterway.20

Therefore, Tier Il expressly allows actions that have measurable temperature change where
underlying criteria are met and such actions are necessary and have compensating public
benefits. Measurable temperature change does not exceed or violate Tier Il requirements;
measurable change is simply one of the Tier Il screening tools to determine whether Tier
analysis applies at all.

After years of misleading the AMP and the FPB, Ecology’s Draft Tier Il analysis now concedes
measurable temperature increases greater than 0.3°C are permissible within the context of
Ecology’s preferred Np buffer alternative.21 This shift reveals the >0.3°C temperature change
threshold was never a lawful limit, but a policy preference deployed early to improperly
constrain the AMP and FPB consideration of alternatives. Ecology’s assertion that non-

Nonpoint Plan Response to Comments Page 165
25-10-040 February 2026



preferred alternatives would fail to meet state water quality standards lacks evidentiary
support, conflicts with Hard Rock and Soft Rock study findings, undermines transparency, the
scientifically based AMP, and public confidence. The AMP is subject to a consensus-based
decision framework established under the Forests & Fish Law. TFW Policy must strive for
consensus in its recommendations to the FPB, and where consensus is not possible, majority
and minority positions must be forwarded together. This safeguard is fundamental to ensuring
that science is translated into rulemaking in a balanced way and that no single agency, including
Ecology, may unilaterally dictate outcomes.

Conclusion

Thank you for the opportunity to comment. WFPA encourages Ecology to take a hard look at
how the background and its role in managing nonpoint source pollution for forest practices is
depicted. Incomplete, inaccurate, and/or misleading descriptions damages Ecology’s credibility,
undermines public confidence and sends a strong signal to those who otherwise would be a
partner in managing nonpoint pollution and improving water quality in the State of
Washington.

Response:

Comment noted. The background of forest practices regulation and Ecology’s role
described in the Nonpoint Plan is accurate.

Comments about the Tier Il Antidegradation Analysis for the Forest Practices Board’s
Western Washington Type Np Waters Buffer Rule are beyond the scope of the Nonpoint
Plan. The Tier Il Antidegradation Analysis had a unique public comment process; see
Ecology’s Forestry Pollution webpage** for more information. Concerns regarding
impaired forestland streams on the 303(d) list are handled through Ecology’s Water

Quality Assessment process; see Chapter 7, section 7.2 for more information on the
Water Quality Assessment.

Miscellaneous: individual comment responses
138. Dean Olson

Hello and hope this Memorial Day weekend helps us remember the fallen vets who fought for
freedoms that we might be losing today,

Please consider the non-point source (NPS) pollution along 104 from the hill top going west and
north to the ferry. | wish that NPS runoff might be collected to preserve both the east side of

4 https://ecology.wa.gov/water-shorelines/water-quality/nonpoint-pollution/forestry-runoff
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104 and the west side of 104. Currently, along the east side, there are broken concrete barriers
and much garbage left.

If there could be a plan to remove the road, elevate it and remove all the decades of NPS
pollution, that would help the wetlands a lot. | also would like to see how we can restore the
wetlands so we can remove the asphalt (from 104 to the train tracks, up to Dayton St), so that
the wetlands are restored up to Dayton Street, with the elevated roadways that go to the ferry
booths.

Response:

Comment noted.

139. John Worthington

Boats in Marina's contain the same uv protectant as tires. How does that escape Ecologies
scrutny?

Why did you force a tributary on the Dungeness and not jimmycomelately? Did an Indian casino
and gas station get special treatment.....| think they did.

| think the Dungeness water rule is unfair and a Nazi move to get property..
Response:

Thank you for your comment. Wastewater and stormwater from boatyards is reqgulated
by the Boatyard General Permit®. Visit the Contaminants of Emerging Concern?®

webpage for information on what Ecology is doing to address contaminants of emerging
concern.

The management plans for specific watersheds are outside the scope of this Nonpoint
Plan, which is a statewide plan that focuses on the tools available to address nonpoint
pollution. For watershed-specific questions, we encourage you to contact your regional
Ecology office. Contact information can be found on Ecology’s nonpoint webpage?’.

140. Seth Millhorn

3. This Is Being Driven by Litigation, Not Collaboration
As farmers in this watershed, we understand that this heightened regulatory effort stems from
litigation brought by the Spokane Riverkeeper against EPA. But the answer to a courtroom

4 https://ecology.wa.gov/regulations-permits/permits-certifications/boatyard-general-permit
46 https://ecology.wa.gov/water-shorelines/water-quality/wastewater/contaminants-of-emerging-concern
47 https://ecology.wa.gov/water-shorelines/water-quality/nonpoint-pollution
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settlement should not be to aggressively police the agricultural community. We are not the
enemy. We are the stewards of these lands, and many of us are already participating in
voluntary conservation programs like CSP, CRP, and VSP. Let's not let a legal settlement drive
punitive action on those of us who have invested heavily in our land's sustainability.

Response:

Comment noted. Ecology strongly supports voluntary compliance with state water
quality law and values the partnership of landowners, producers, restoration
practitioners, Tribes, local jurisdictions, and other members of the community who
engage in cleaning up Washington’s waters.

141. Cynthia Zapotocky

The Washington State Department of Ecology over the past 20 years or more, has obviously
shown it is the enemy of landowners in our state. On the East side, property owners dread any
interaction with your team of angry, environmentally power hungry, arrogant bureaucrats.
Over and over again your "scientific" arguments have been debunked by real science, which
you largely ignore in order to push your politically motivated narrative--less land ownership,
more state government regulations and control has been your goal and you have achieved it.
Most of you truly believe you have the right to tell all citizens just how you think they should
live....as in Russia, make us become a tenant in a twenty story apartment building in a dense
city, one room, government job with no children around, no freedom and no creativity allowed
by elite slave oriented over lords. It's called "Socialist Communism". We need a whole new
group of people at the state level who have the right heart for working transparently and
agreeably with all citizens, including farmers, ranchers, tribes, employers as well as employees,
urban and rural landowners, who can work together to come up with real solutions that work
to keep our waters clean. You have shown you are not that team. Your massive tax increases
have been ill spent so many ways, it is truly tragic. Current Democrat leftist leaders at the state
level, are prioritizing more jobs and higher pay and pensions for their friends, over quality
research expenditures and the hiring of competent people dedicated to and capable of,
bringing about real solutions to real problems. We want to work with a group of truly America
loving, freedom loving, smart, scientifically literate and pro property rights, public servants who
listen, not just dictate. This plan will not work with Marxist America-hating bureaucrats in
charge. The ball is in your court to show us that you have the right attitude to work with
property owning citizens fairly and transparently, or you will keep failing to accomplish good
outcomes. Why are people across the earth literally dying to come to America? Because they
seek our unique desire for peace with our neighbors, and the opportunity for more people than
anywhere else to achieve and grow thru an education! They come in order to share the
American dream of land ownership and freedom to live without excessive government
regulation of their lives. We want more local control, not less. If you cannot buy into those
dreams most of us have, you need to get out of the way and bring in people who share those
dreams.
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Response:
Comment noted.
142. Anonymous 1
Exec Summary P 8 para 5
Third sentence, NPS is spelled out, be consistent once defined.
Response:

Thank you for this comment; we have abbreviated the above to NPS in the final
document.

LONG document, I've reached my time limit for addressing my concerns.

Generally | think there must be more opportunities for outreach and coordination among
agencies. Joint efforts will make change easier and faster.

Response:

Thank you for your comments; we agree that joint efforts and communication among
agencies is imperative to effective coordination.

143. Dean Hellie

| understand this plan is written to satisfy EPA requirements so Ecology can continue to receive
federal funding and keep control of protecting water quality in the state. This plan is not a
useful document for the landowners and other entities assisting in the protection of water
guality from non-point pollution.

Response:

Comment noted.

144. Linda Popp

As a private landowner with three acres and a small stream running through one corner of our
property, we care deeply about protecting water quality and being responsible stewards of the
land. That's why we're concerned by how Ecology presents its role in managing nonpoint source
pollution from forest practices in the draft plan. The way the background is framed appears
incomplete or misleading, which risks damaging public trust and discouraging landowners like
us from working in good faith with the state on water quality goals.
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Our concerns include what kinds of remedial actions we might be forced to comply with? My
husband and |, are both retired. We don't have a huge income. How are people going to stay in
their homes when they're forced to put out large amounts of money to get work done to
comply with new regulations that you're wanting to impose? Clear, accurate communication is
essential if Ecology wants to maintain strong partnerships with private landowners who are
trying to do the right thing.

Thank you for this opportunity to share our concerns.

Response:

Comment noted. The background information regarding the Forest Practices Rules (FPR)
and Ecology’s role in the FPR is accurate. Please see Chapter 3, section 3.4.1 of the
Nonpoint Plan for more information on the implementation of the Forest Practices Rules.
If proposing harvest on timberlands, following your approved Forest Practices
Application will ensure compliance with the FPR. See Chapter 5 for information on the
Forestry Riparian Easement Program, which compensates eligible small forest
landowners in exchange for a 40-year easement on “qualifying timber,” which is the
timber the landowner is required to leave unharvested as a result of the forest practices
rules. This is effectively providing financial compensation for complying with the FPR.

Please see Chapter 3 for information regarding Ecology’s regulation of nonpoint sources
of pollution, which includes emphasis on technical and financial assistance. Chapter 5
describes many of the state and federal resources available to support implementation
of BMPs to prevent nonpoint source pollution. You are welcome to contact your local
Ecology office to be connected with nonpoint staff to discuss any questions you may
have about your property.

145. Okanogan County Farm Bureau
WHAT WE SUPPORT

e Voluntary, incentive-based strategies, with no net loss to private property landowners
and Producers.

e Ecology recognizing Agriculture and Natural Resource Producers are the stewards of the
land, and have been for centuries.

e We support Ecology working with producers to find solutions instead of working against
us with strict regulations and threat of enforcement actions.

e Transparency about roles and partnerships across agencies and local entities; clarity
benefits producers and implementers alike.

e Multi use of public lands, utilizing cattle grazing as providing management benefits.
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OFCB supports utilizing cattle as positive site-specific methods for management and
enhancement within buffer areas.

Scientific study to be performed prior to any approval of this plan.

Current scientific study based on facts of causes of nonpoint pollution to justify the need
for this plan/policy.

Agroforestry/Silvopasture practices that integrate trees, forage and livestock improving
both productive and ecological function.

Language in this plan specifically identifying any conflicts or potential conflicts with VSP
requirements and compliance.

The plan identifying budget line item to assist private landowners and producers state
funding, not grants, directly to private landowners and agriculture producers
implementing voluntary compliance efforts.

Response:

Comment noted.

WHY THIS MATTERS IN OKANOGAN COUNTY

Okanogan County is predominantly shrub-steppe with many intermittent/ephemeral
channels and high wildfire exposure. Fixed, tree-centric buffer regimes and permanent
exclusion fencing can be costprohibitive, maladapted to arid hydrology, and create
operational conflicts for stock-water and ditch access. Region-specific, flexible BMPs will
deliver better outcomes for water and working lands.

Producers already operate under multiple frameworks (TMDLs, CAOs, DNMA). Clarity
that guidance is guidance prevents duplicative or back-door regulation and reduces
conflict, improving participation in voluntary programs.

LEGAL & POLICY FOUNDATIONS

RCW 90.48 (Water Pollution Control Act): Ecology’s authority to prevent nonpoint
pollution is broad, but enforcement must be grounded in statute/rule—not non-
regulatory guidance.

RCW 7.48.305 (Right-to-Farm): Protects established agricultural activities conducted
with good practices in conformity with applicable laws and rules—not guidance
documents.

Ecology’s 2025 Reading Guide: Adds SPARROW modeling; expands a compliance
pathway; and lists new riparian funding programs—key context requiring the
clarifications above.
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e Ecology’s 2025 Reading Guide: Adds SPARROW modeling; expands a compliance
pathway; and lists new riparian funding programs—key context requiring the
clarifications above.

e U.S. Constitution 5th Amendment Taking of private property.

e VCWGA Chapters (Dec. 2022-2025): Include “Minimum Requirements,” fencing, off-
stream water design, and distance-based siting; recent drafts continue to expand scope
(irrigation, runoff). These must remain non-regulatory and adaptable for eastern WA.

We Oppose:

e Any net loss to producers and private landowners and producers.

e Any private land especially any private land taken out of production and/or perceived as
taken out of production due to limitations and burdensome restrictions.

o Utilizing nonpoint pollution “climate change” strategies, because this is a moving target
that is unachievable due to acts of mother nature.

¢ Not clear definition of “reasonable” pertaining to this plan. What Ecology might feel is
“reasonable” my not be realistic and/or “reasonable” to farmers/Ag
Producers/Foresters

e Asaresult, eliminating public access to public forested lands, “restricting ATV UTV”
usage, increasing buffers, to eliminate multi use by the Public.

e Any policies, rules and plans that do not align with or are in opposition with President
Trump’s climate change policies and direction.

e Violating 5th Amendment, taking of private property. The proposed plans exclude State
and Federal lands and focus on harassing private lands.

e Utilizing the “umbrella” of nonpoint pollution when in fact most if not all, runoff water is
processed through high tec water systems within Municipalities. Water system failures
identified, should be addressed and corrected through Municipalities water systems.

e This proposed plan focusing on private land, agriculture and natural resource lands.

o Creating a blanket fit all, does not address site specific issues, i.e., if a producer is failing
to meet current standards, then work with that producer on corrective actions.

e This plan implies all producers are or will be in non-compliance therefore the Agency
will impose enforcement authority. We strongly oppose.

e OCFB objects to buffers, Tier Il proposed changes and any modifications to buffers,
again this is a taking of private property, private property rights and violation of U.S.
Constitution 5th Amendment.

¢ The plan relying on fencing, manure storage, grass filter strips. Requesting priorities be
given to Holistic grazing practices, such as controlled grazing in riparian zones, because
controlled grazing can mimic natural disturbance, increase plant diversity and improve
infiltration.
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o Remove statements referring to grazing in riparian areas as risks.

e The Agency “restricting ATV-UTV use” on public and private lands through policies.

e Passage of this plan until the Agency (s) provide specific fire resiliency analysis study,
performed by WSU or another credited University, to address fire resiliency. Specifically
address:

o What a safe fuel load is?

o Identify estimated fuel load that will not damage the riparian area, vs. what
volume of fuel density will cause catastrophic failure of the soil's ability to heal
and support vegetation to prevent stream bank failure (s) to provide the greatest
protection that all riparian dwelling creatures should have afforded to them.
During the 2015 Firestorm in Okanogan County, it has been proven with the
heavy fuel loads along the streams and creeks created heavy amounts of ash and
the sediment is still impacting 10 years later.

o Requesting this report be completed prior to any decisions and presented to
State Legislature during 2026 Session.

e Okanogan County Farm Bureau, for the record, opposes the suggested changes to the
buffers.

¢ Any buffer modifications until State and Federal land Managers are held and comply
with the same standards private land managers and producers are being held to.

e We oppose taking of private property.

o For example, if there was a 100' clear zone on each side of the creek on one of
our small producers’ properties, there would be a loss of approximately 400,000
square feet of productive land. Multiply that number by numerous acres for a
larger landowner/producer, the loss would be hundreds of thousands of square
footages of productive land to a buffer zone. Land they get nothing for in return
for the land, but they are paying taxes on the land some for generations and all
improvements on the land. Creating a tremendous financial impact for everyone
on or adjacent to any creek, that could possibly put them out of business.

e Any additional buffers by Ecology related to forestry. They already have some of the
strictest riparian buffer rules. Any further buffer expansion threatens harvest acres as
well as agriculture production acres.

CONCLUSION

OCFB asks Ecology to adopt the edits, requests, and address sour support and opposition items
above to ensure the Nonpoint Plan remains voluntary, region-appropriate, and consistent with
Right-to-Farm and APA rulemaking. Done right, the Plan can accelerate producer-led water-
guality improvements without undermining working lands that sustain Okanogan County’s
people, food, economy and long-term economic stability.

Nonpoint Plan Response to Comments Page 173
25-10-040 February 2026



Response:

Comment noted.

146. Washington State Potato Commission

The Washington State Potato Commission and its growers remain committed to clean water,
science-based solutions, and shared responsibility for watershed health. The 2025 Draft Plan is
an ambitious and valuable framework, but it must maintain a balance between environmental
protection and agricultural viability.

We urge Ecology to fully integrate industry partnerships, flexible implementation pathways,
and adequate financial support into the final Plan. We stand ready to collaborate.

Response:

Comment noted. We thank you for your support and interest in collaboration.

147. Washington Cattlemen’s Association

Thank you for the opportunity to comment on the Draft 2025 Water Quality Management Plan
to Control Nonpoint Sources of Pollution. While we appreciate the chance to participate in the
public process, we cannot support the current draft due to its serious flaws and potential
negative impacts on cattle ranchers and rural communities across Washington State.

Response:

Comment noted.

Conclusion

The 2025 Draft Nonpoint Plan is unacceptable to Washington’s cattle producers in its current
form. It imposes unproven, costly, and often impractical measures under the guise of
“voluntary” participation, without adequate scientific justification, economic analysis, or
legislative oversight.

We urge Ecology to withdraw the current draft and engage in a transparent, data-driven
process that:
- Prioritizes watershed-specific science over blanket prescriptions.
- Fully accounts for economic impacts on family ranches.
- Respects the role of the Legislature in setting agricultural and environmental policy.
- Recognizes and builds upon existing voluntary stewardship efforts rather than
dismissing them.
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Until these fundamental flaws are addressed, the Washington Cattlemen’s Association cannot
support this plan. We value the public dialogue on water quality issues and hope that future
versions of the plan will be developed in genuine collaboration with those most directly
affected. The Washington Cattlemen’s Association stands ready to engage in discussions that
respect both environmental goals and the economic realities of cattle ranching in Washington.

Response:

Comment noted.

148. Washington State Water Resources Association

Thank you for the opportunity to comment on the 2025 nonpoint plan.

Please note that we concur with the collective comments of the agricultural organizations also
submitted in this comment process.

Response:

Comment noted.

149. Yakima-Klickitat Farm Association

Thank you for the opportunity to comment on the 2025 nonpoint plan.

We wish to state that we agree with the comments submitted by the other agricultural
associations of Washington.

Response:

Comment noted.

150. Washington State Tree Fruit Association et al.

Specific Sections Requiring Further Review

In addition to the general concerns we have raised, we urge further review of the following
sections of the proposed rule, which we believe require additional consideration:

e Dairy Nutrient Management Act
e 3.4.2 Agricultural
e 3.4.4 Water Quality Permits

e Statewide Coordination - Agriculture and Water Quality Advisory Committee
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e Landowners, Businesses, and Agricultural Producers - Agricultural Producer Groups
e 6.2.2 Clean Water Guidance for Agriculture

e 8.3.2 Washington State Department of Agriculture

e Table 8: Goals, Objectives, Strategies, and Measurable Milestones

These sections require further clarification to ensure alignment with sound agricultural
management practices and environmental goals. The agricultural community must have its
concerns addressed to avoid unintended consequences that could negatively impact both
environmental outcomes and the livelihood of farmers and ranchers.

Conclusion

Given the concerns outlined above, we strongly urge the Department of Ecology to reconsider
its Tier Il analysis and withdraw the proposed Np buffer rule. Additionally, we call on the Forest
Practices Board to reject this submission and initiate a new rulemaking process that is founded
on law, scientific evidence, fairness, and inclusive stakeholder collaboration. A more balanced
approach is essential to achieving both environmental and agricultural sustainability for our
state’s communities.

Response:

Comment noted. Additionally, the Tier Il Antidegradation Analysis performed by Ecology
is beyond the scope of this Nonpoint Plan.

151. Washington Public Utility Districts Association

The Washington Public Utility Districts Association (WPUDA) represents 27 public utility districts
(PUDs) operating in Washington state that provide services critical to public health, safety and
welfare. PUDs are committed to environmental stewardship while providing reliable and
lowcost water, wastewater, energy, and telecommunications utility services.

PUDs operate under the broad authority under RCW Title 54 to plan, construct, and operate all
manner of utility infrastructure. As not-for-profit governmental entities with locally elected
governing boards, PUDs are subject to transparent governance, long-term planning obligations,
and community and state oversight.

At nearly 40 percent, PUDs collectively provide more electricity used in Washington state than
other categories of utilities including Investor-owned, municipal and cooperatives. Public Utility
Districts in Washington strongly support the protection of aquatic habitat and healthy river
systems. At the same time, we are concerned that the proposed temperature criteria, as
currently written, place obligations on Washington facilities that neither reflect the conditions
of our river systems nor fairly account for upstream contributions.
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Hydroelectric projects are licensed and regulated by the Federal Energy Regulatory Commission
through terms and conditions that are consistent with the Clean Water Act to operate for
environmental benefits while generating energy. These benefits are often overlooked in
regulatory discussions. The terms and conditions of hydroelectric project licenses are typically
focused on providing benefits to river temperatures, instream flows, fish, and other aquatic
species throughout the year. In short, hydroelectric projects frequently serve as a tool to offset
non-point pollution trends, not as a primary cause of them.

A central challenge is that some Washington rivers receive water from outside the state at
temperatures above the established criteria. When those inflows enter Washington, the
standards have technically been exceeded before any Washington facility can influence or
impact the baseline tributary inflow temperature. Placing compliance responsibility on in-state
hydropower operators for conditions created elsewhere is neither practical nor equitable.

Several studies have confirmed that waters entering Washington frequently exceed the 20 °C
water temperature criterion (Ecology 2021; EPA 2021). These conditions originate upstream
and outside Washington’s jurisdiction. The following studies and publications have documented
this fact.

e Okanogan River (Canada - Washington): Long-term monitoring shows
mainstem temperatures frequently exceed 24 °C during summer border
crossings (Colville Tribes OBMEP 2010—present1; Ecology 20142).

e Snake River (Idaho/Oregon - Washington): EPA’s Columbia—Snake TMDL
documents exceedances of 20 °C throughout summer. Historic USFWS records
upstream of Washington show July—August averages > 20 °C, up to 100% of days
in 1957 (EPA 20213; USFWS 19574).

e Spokane River (Idaho - Washington): At the Stateline station, Ecology
documented temperatures exceeding 20 °C in more than 10% of samples,
reflecting influence from Lake Coeur d’Alene inflows (Ecology 20075; Ecology
20156).

e Pend Oreille River (Idaho/BC = Washington): Ecology’s technical study and USGS
datasets confirm exceedances of 20 °C during the summer critical season, driven
by upstream inflows (Ecology 20107; USGS 20198).

® Columbia River (British Columbia & Washington): EPA’s TMDL notes average
August mainstem temperatures of 21-22 °C at the border, above the 20 °C
criterion (EPA 20213).

Given these conditions have been well documented by several different studies and
publications, we respectfully recommend three key adjustments are considered:
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1. Seasonal Review of Temperature Criteria: Criteria should be reconsidered for periods
when inflows from outside Washington consistently exceed thresholds. Standards that
are impossible to meet at the border do not advance water quality goals.

2. Shared Responsibility Across Border Lines: The burden of addressing elevated
temperatures should rest with the sources that contribute to them. Washington’s rules
should reflect the need for international and interstate coordination to manage
upstream flow impacts.

3. Recognition of Cooling and Flow Benefits: Facilities that lower downstream
temperatures or augment summer flows should not be subject to penalties for
exceedances. Instead, these facilities should be recognized for their role in mitigating
heat and sustaining aquatic ecosystems.

Hydropower projects are integral to both the clean energy transition and the health of our
rivers. They provide reliable carbon-free power while also supporting fish habitat by
moderating summer temperatures and flows. We urge the Department to develop and adopt
criteria that acknowledge these benefits and ensure accountability is placed where it belongs.

Response:

Comment noted. Changes to the Water Quality Standards is outside the scope of the
Nonpoint Plan. Water Quality impacts from sources outside the state of Washington can
be an issue. Ecology however does not have regulatory authority over Canada or other
states. We do look for opportunities for collaboration and will engage in those
conversations when possible. The specifics of cooling and flow impacts from specific
dams is outside the scope of the nonpoint plan.

Miscellaneous summary response 1

This summary response is addressing the comments that shared concern about the Nonpoint
Plan and/or the Clean Water Guidance acting to take private property or that the
recommendations of the CWG and regulatory actions of the Nonpoint Program would
constitute an unlawful taking of private property.

Response:

The Clean Water Guidance for Agriculture is a guidance document that contains
Ecology’s recommendations for Best Management Practices to address nonpoint source
pollution from agricultural operations. Clean Water Guidance practices can be used to
proactively protect water quality. However, the guidance is not a rule that agricultural
producers are not required to follow and therefore there is no taking of private property.
See additional language in Chapter 6, section 6.2.2 of the Nonpoint Plan for more
information on the role of the Clean Water Guidance.
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Ecology has the authority, under RCW 90.48, to issue Orders to address nonpoint sources
of pollution to waters of the state (see summary response for chapter 2 for more
information). Ecology’s exercise of that authority must not violate the landowner’s
constitutional rights. The “takings clauses” of the federal and state constitutions prohibit
the taking of private property for public use without just compensation (U.S. Const.,
Amend. V; Washington State Const., art. 1, § 16). There are various examples of case law
regarding constitutional rights and takings of private property. Ecology Orders are
tailored to the site specific conditions at each individual property to address the specific
pollution concern. Prior to issuing an Order, state attorney’s review each document, and
this review includes consideration of Ecology’s compliance with state and federal laws.

152. Virginia Shogren

The proposed Plan could also constitute an unlawful takings in response to which land owners
would be entitled to sue for inverse condemnation.

Make no mistake. The public is acutely aware of the WA state governmental efforts to move
people off their land. The public is acutely aware of their own government's unrelenting efforts
to deprive them of private property rights. The communist/marxist ideology at play is obvious
to everyone.

Proceed at your own risk.
Response:

Comment noted. See Miscellaneous Summary Response 1.

153. Philip Bayley

This proposal is a TAKINGS of private property land use rights without due process or just
compensation.

It also lacks the required Constitutional amendments to make this proposal lawful.

This proposal appears to be presented by a RICO Association that can infiltrated the people's
government to illegally deploy Washingtonians' public recourses to extort and fully control
Washingtonians. See attachment.

In 2004 and 2012, WA Fish and Wildlife produced a whitepaper sourced with environmentalists'
papers which states they want to return Washington State to its "Pre-European-Settlement-
Development-Condition" and that will require "full control of all human and economic activities
in the affected watersheds." As admitted in Sackett v. EPA, the watershed is all areas with
water below the ground or where water from the ground may eventually get into waterways.
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This proposal can only be defined as an unlawful and illegal attempt to eviscerate our State and
U.S. Constitutions along with our property rights.

This proposal is sourced in unamerican Marxism ideology.

This proposal also facilitates racketeering and extortion against arbitrarily "Targeted" persons.
Philosopher Eric Hoffer said, "Every great cause begins as a movement, becomes a business,
and eventually degenerates into a racket."

This proposal will be another arbitrary tool of a weaponized government against the people.
Aleksandr Solzhenitsyn said, "A Communist system can be recognized by the fact that it spares
the criminals and criminalizes the political opponent."

Herein, WA Dept. of Natural Resources in 2016 caused 20,000 cubic yards of CWA defined
pollutants to be discharged into a river adjoining to Hood Canal. It filed the river 6' deep, killing
all salmon spawning areas and buried thousands of salmon laying eggs, destroyed spawning
areas for endangered species, and irreparably harmed the environment.

Bob Ferguson, as Attorney General, did not prosecute DNR to clean up its environmental
catastrophe, but defending them from having to clean it up! He lost in court! The state
(taxpayers) paid millions and DNR agreed to clean up its catastrophe. Still to-date, WA DNR has
not remediated its destruction of valuable aquatic habitat for ESA listed species and our
salmon! See attachment.

The fact, WA government is corrupted in arbitrarily using the law against the people it dislikes
but refuses to hold itself to the same standard as it does the most destruction to our
environment, giving more power to government will only result in more abuses against
Washingtonians and their public resources.

As shown in the attached image, WA State cannot be trusted to be fair and equal with its
current powers. It should not be entrusted with any more power.

WA Ecology wrote in an internal memo that the 2017-729 bulkhead was relocated waterward 1
foot while the 2020-542 bulkhead was relocated landward 2.5 feet.

Ecology is required by statute to ensure State programs are consistent with the CWA yet it and
the AG's Office refused to defend the State's program that resulted in $323 million in CWA
penalties.

Then Ecology covered up the violation of the 2020-542 bulkhead that was only relocated 2'
landward, violating its permits with failed all inspections. No enforcement?
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Now WA wants to change its Nonpoint plan so it can deploy identical arbitrary enforcement
now that the EPA is getting reigned in from the U.S. Supreme Court.

Response:

Comment noted. See Miscellaneous Summary Response 1 regarding the issue of private
property and takings and the Summary Response for Chapter 2 for discussion of how this
Nonpoint Plan does not create new laws or regulations.

The WDFW publication Stream Habitat Restoration Guidelines# that the commenter
references does not state that WDFW (or the state generally) wants to “return
Washington State to its "Pre-European-Settlement-Development-Condition" and that
will require "full control of all human and economic activities in the affected
watersheds." The paragraph the commenter refers to states (emphasis added):

“Veterans of resource management and historical efforts at ecological
restoration have long been aware that restoring ecosystems and habitats that
existed prior to Euro- American settlement is supremely difficult, and rarely if
ever achieved. Achieving aquatic ecosystem restoration is a worthy goal, yet it
implies a clear understanding of what ecological conditions were before
EuroAmerican settlement, and current and future circumstances which will allow
full restoration, including full control of all human and economic activities in the
affected watersheds. These conditions are approximated only in certain park
and wilderness areas, not in the region’s working landscape.”

As the paragraph states, WDFW is positing that restoring ecosystems and habitats that
existed prior to Euro-American settlement is extremely difficult and rarely achieved. The
emphasized (bolded) sentence clearly describes that those conditions are not expected
on working lands. This paragraph is stating that because a return to pre-Euro-American
settlement is so difficult and would require control of human and economic activities in a
watershed, WDFW is not pursuing or recommending others to pursue that level of
restoration on working lands. The remainder of this section of the document continues to
discuss that “...rehabilitation is a more accurate, achievable and defensible approach in
most cases.”

The image submitted with this comment, and the comments regarding the activities of
bulkhead relocation is beyond the scope of this Nonpoint Plan.

48 https://wdfw.wa.gov/sites/default/files/publications/01374/wdfw01374.pdf
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154. Ed Meyer

The vagueness of the Nonpoint Plan is clearly designed with the intentions to take away
property rights from property owners and to use the rulemaking process to further restrict how
property owners may use their own property.

Response:

Comment noted. The goal of the Nonpoint Plan is to achieve clean water in Washington
State. See Miscellaneous Summary Response 1 and the summary response for Chapter 2.

155. John Leslie

This plan represents yet another taking without compensation.

Response:

Comment noted. See Miscellaneous Summary Response 1.

156. Timothy Ramsey

The Non Point Pollution policies/regulations being proposed are an afront on private property
rights. | do NOT support this at all...

Response:

Comment noted. See Miscellaneous Summary Response 1 and the summary response for
Chapter 2.

157. Charles DeCosta

| only see where these new rules infringe on my property rights and restrict what | can do on
my property and | have no reimbursement for you taking away my use of my property as | see
fit, thus you are violating my right under the US constitution. This in no way complies with the
federal law of water use management intent on restrictions. | find your new proposals highly
insulting, and you keep passing laws restricting what us citizens can do because you can. That is
repulsive and obviously communist in nature. How sad. You also restrict small business, like
farming from utilizing their land as they see fit for small farming and agriculture purposes.

Response:

Comment noted. See Miscellaneous Summary Response 1 and summary response for
Chapter 2.

158. Yakima County Cattlemen’s Association

Nonpoint Plan Response to Comments Page 182
25-10-040 February 2026



From page 55 — “Our second priority is to support projects that protect threatened and high
quality waters from present and future nonpoint source pollution impacts. For example, while
restoration of temperature impaired waters through planting robust riparian buffers is a large
focus of our grant funding and the work of our nonpoint field staff, we recognize the value in
preserving lands with intact riparian buffers and will continue to support the acquisition of
lands to protect water quality in perpetuity.” The YCCA strongly opposes DOE or the State or
Federal Governments acquisition of private property through any means and furthermore,
strongly opposes the implementation of riparian buffer and regulations on private property.
The YCCA views any such actions as a takings of private property rights. The YCCA believes even
the public purchase of private property to achieve these goals is a takings because private
landowners are unable to fight the State and Federal Government due to the expense of court
proceedings. This proposed plan is wrought with attempts of DOE to over step its authority and
strip away private property rights. The YCCA strongly opposes any such actions! YCCA requests
that the section above be removed from page 55.

Response:

Comment noted. See Miscellaneous Summary Response 1. See also response to comment
78.

Miscellaneous summary response 2

This summary response is addressing the comments that shared concern about the public
process to update this nonpoint plan, with emphasis on the length of the comment period.

Response:

Under section 319 of the Clean Water Act, no public comment period is federally
required when a state’s Nonpoint Source Management Plan is updated. This draft
update of the Nonpoint Plan included a 100 day public comment period, which is longer
than the normal comment period for an update of this Plan, which is on average 30-45
days.

Because the Nonpoint Plan describes the state’s strategy for addressing nonpoint
pollution, Ecology must coordinate with other agencies, organizations, and Tribes who
work to address nonpoint source pollution. This ensures that the work of other groups is
accurately reflected in Plan, and requires advance coordination.

To prevent duplicative processes and in support of efficiency, we utilized existing forums
for disseminating information about the update, such as Ecology’s Agriculture Advisory
Committee and the Water Quality Partnership, as well as several Ecology listervs, to
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spread widely information on the update and the comment period, which was open from
May 22-August 29, 2025. We held a public webinar in June, which provided an
opportunity for questions and to learn more about the Nonpoint Program and the
Nonpoint Plan. Contact information for the Nonpoint Program was shared in all
materials and on the Nonpoint webpage. In future updates, we will evaluate the
feasibility of social media and other modes of disseminating information about updates
and comment periods.

Visit Ecology’s email list webpage® to sign up to receive Water Quality Improvement

listserv®® email notifications.

159. Marc Christensen

First off, you need to expand the public comment period and be much more open and
transparent with the public. You spent a couple years in discussion with special interest groups.
You should give the people you represent equal access.

Response:

Comment noted. See Miscellaneous summary response 2.

160. Spokane County Cattlemen

Spokane County Cattlemen, Are commenting on the updating of "Nonpoint Pollution Plan".
We were not aware of a comment period or the June 11th webinar.
This is a large document that will affect all in Washington State.

We, the small family farms,ranches, and property owners do our best to control environmental
events.

Aslo practice good stewardship of the land.

In closing we, ag groups,rual communities and Counties need information representation in the
plan as it goes forward.

Response:

Comment noted. See Miscellaneous summary response 2.

4 https://ecology.wa.gov/about-us/who-we-are/news/email-lists
50https://public.govdelivery.com/accounts/WAECY/subscriber/new?topic_id=WAECY_153
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161. Nancy Churchill

| have a number of concerns about this plan, but this comment is going to focus on one
problem: This plan was developed behind closed doors with Tribes and other government
agencies for TWO years before the June rollout. This is clearly documented in your slide
presentation.

Stake holders in Agriculture and other groups have been completely excluded the development
of rules which will directly impact the use of their property and possibly the property owner's
livelihood. This lack of transparency is unacceptable.

For the process to be fair, other stakeholder groups need at least a year to review the rule,
provide relevant scientific data, and have multiple collaborative meetings with Ecology, in order
to provide meaningful feedback on this rule.

Please extend the time allowed for submitting comments, and please schedule meetings with
any stakeholder group that would like to have a seat at the rulemaking table. Thank you.

Response:
Comment noted. See Miscellaneous summary response 2.

162. Jim Davidson

| do not believe that WS Dept. of Ecology has allowed enough time for the public comment
period. The process should be open to everyone and require testing before regulating.

Response:

Comment noted. See Miscellaneous summary response 2, as well as the summary
response for Chapter 2.

163. Glenda Martin

This program has been hidden from the public for years to prevent pushback by the citizens of
Washington. Since 2023 Washington's Dept. of Ecology has been working with tribes and
various government agencies. Now after all that time, the public comment period closes August
29th, less than 100 days from rollout. This is manipulative lack of honest disclosure by the Dept.
of Ecology and the Washington government agencies. Shame on you.

Response:

Comment noted. See Miscellaneous summary response 2.

Nonpoint Plan Response to Comments Page 185
25-10-040 February 2026



164. Donna Frankel

There is a need for public education and debate regarding this plan as it now exists. A 100 day
comment period makes this action highly improbable. Therefore, | urge you to extend the
comment period to 6-12 months.

Response:

Comment noted. See Miscellaneous summary response 2.

165. Mike Szymanski

Given these infringements were developed behind closed doors over a two year period, the
comment period should be longer. Therefore, please extend the end of the comment period to
October 29, 2025.

Response:

Comment noted. See Miscellaneous summary response 2.

166. Bob Aroyan

Dear Mr. Reiman,
Thank you for your update.
Plenty of time?

As a member of the public, | must respectfully disagree with the assertion that "updates always
include ample time for public comment."

Ecology and its partners have devoted nearly two years to developing this very complex and
technical plan. Given the depth of the material, a 100-day comment period is unlikely to
provide sufficient time for members of the public—most of whom have full-time
responsibilities—to carefully review, understand, and provide meaningful feedback. While the
"reading guide" is a helpful resource (and | have reviewed it), it cannot replace the time needed
to thoroughly study the proposed updates and their implications. To illustrate, | have invested
nearly 40 hours of personal research to better understand the issues involved, and that level of
effort is not feasible for most citizens.

In addition, meaningful public participation depends on awareness. A comment period,
however well-intentioned, cannot serve its purpose if the public is not adequately informed of
its availability. Effective outreach and communication are therefore essential to ensuring that a
broad range of perspectives are heard.
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| raise these concerns not in opposition, but in the hope that Ecology will re-consider extending
the timeline and enhancing outreach efforts so that the public can engage more fully and
constructively. Doing so would not only strengthen the quality of feedback, but also reinforce
confidence in the transparency and inclusiveness of the process.

No fundamental Changes?

| must also raise concerns regarding the following assertion: "The draft plan is an update to the
2022 Nonpoint Plan and largely reflects updates and additions which provide the most current
information about the various partners and programs involved in this effort, rather than
fundamental changes to the strategies and tools utilized by the state to address nonpoint
pollution."

In my view, the development of new Best Management Practices (BMPs) in conjunction with
the Nonpoint Plan represents both a fundamental and significant change. Ecology has stated its
intention to rely on state-developed BMPs in place of the long-established and scientifically
vetted federal best practices. This is not a minor update—it is a shift in framework that directly
affects how compliance will be judged.

While the draft plan describes these new BMPs as "voluntary," it also makes clear that
landowners, agricultural producers, and property residents who do not adopt them could be
deemed in violation of the state's clean water law. This creates a troubling discrepancy. Federal
statutes clearly define nonpoint recommendations as voluntary; yet under the state's approach,
the message is effectively "comply, or else." Such a shift fundamentally alters the nature of
participation from cooperative to coercive.

For this reason, it is vital that both the public and the Department have additional time to
collaborate on a path forward that preserves the voluntary spirit intended under federal law.
Building this cooperative framework into the plan update will not only ensure greater public
trust but will also lead to stronger, more sustainable outcomes for water quality.

Response:

Comment noted. See Miscellaneous summary response 2, as well as the summary
response for Chapter 2 and the added language in Chapter 6, section 6.2., regarding the
role of the Clean Water Guidance.
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167. Michael Harvey

| ask Ecology to extend the deadline so agriculture groups, rural county commissioners, and
property rights advocates can fully participate in this process. All stakeholders should have a
seat at the rulemaking table, not just some.

Response:

Comment noted. See Miscellaneous summary response 2.

168. Beckie Regusci

| am requesting an extension on the date for comment. | just received this information and |
believe that less than one week to provide comments is not adequate to provide a detailed
response. Thank you for your consideration.

Response:

Comment noted. See Miscellaneous summary response 2.

169. Patricia Schlack

"The Department of Ecology proposed regulatory changes appear to infringe on property rights
in a way never intended by the federal Clean Water Act. Given these infringements were
developed behind closed doors over a two-year period, the comment period should be longer.
Therefore, please extend the end of the comment period to October 29, 2025."

Response:

Comment noted. See Miscellaneous summary response 1, Miscellaneous summary
response 2, and the summary response for Chapter 2.

170. Mark Schlack

"The Department of Ecology proposed regulatory changes appear to infringe on property rights
in a way never intended by the federal Clean Water Act. Given these infringements were
developed behind closed doors over a two-year period, the comment period should be longer.
Therefore, please extend the end of the comment period to October 29, 2025."

Ultimately, if these regulatory changes are implemented, one can expect scope creep whereby
their application extends beyond agriculture to homeowners in rural and suburban settings,
and compliance becomes compulsory, not voluntary.
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Response:

Comment noted. See Miscellaneous summary response 1, Miscellaneous summary
response 2, and the summary response for Chapter 2.

Below is another huge issue that will implement negative impacts on agriculture producers. Can
you please provide Okanogan County Farm Bureau with a copy of WSFB comments regarding
this issue? WSFB comments and response would be great to review prior to OCFB providing our
comments.

Washington's Nonpoint Plan: The Hidden Green Assault on Your Property Rights
When "voluntary" turns mandatory, property rights disappear.

Nancy D Churchill

Washington Farm Bureau Aug 13

The Washington Department of Ecology is getting ready to pull a fast one on the public. Cloaked in
bureaucratic language, the agency has quietly opened public comment on its updated "Plan to Control
Nonpoint Sources of Pollution". On the surface, it's just another "water quality" plan. In reality, it's a
power grab that turns so-called "voluntary" guidelines into enforceable mandates—giving Olympia
sweeping control over how you use your land, whether you've done anything wrong or not. And make no
mistake—while nonpoint pollution comes from many sources, this update zeroes in on one target: rural
agriculture. Cities get a pass. Suburbs get a pass. But if you have livestock, open pasture, or even a garden
near a creek, you're in the crosshairs. Redefining "Pollution" for Power According to Ecology, nonpoint
pollution is contamination that comes from dispersed sources — like rain washing pollutants off the land
into waterways or, unbelievably, a "lack of shade-providing plants next to streams" contributing to
warmer water. Let's pause here. "Lack of shade" is not pollution. It's a natural condition. Not every stream
was meant to be covered by a tree canopy. But under this definition, bare banks or even weeds become
regulatory violations and rural landowners become easy targets. In the hands of regulators, this subjective
definition becomes a weapon—a pretext for declaring your land out of compliance even when no actual
contamination exists. Upgrade to paid The Clean Water Act Didn't Do This — Olympia Did Under the
Clean Water Act, the EPA delegates most nonpoint pollution control to the states and at the federal level
it's largely voluntary. There's a reason for that: Nonpoint pollution—from fertilizer runoff to oil from
roads—is hard to trace, hard to measure, and impossible to regulate fairly with a one-size-fits-all mandate.
But Washington's Department of Ecology has decided "voluntary" isn't good enough. Ecology has been
steadily erasing cooperation and replacing it with coercion. One quiet trick: the federal standard targets
intentional discharges, but Washington's version removes the word "intentional." That single change
means almost anything could be called pollution—a muddy patch in a pasture, a septic tank, livestock,
irrigation, even your dog playing in a creek. It's regulation by entrapment—and the rules keep getting
more stringent even though the Clean Water Act itself hasn't changed. The Takings They Don't Want to
Call Takings Courts have ruled that a "taking" isn't just when the government seizes your land. It's also
when regulations strip away all reasonable use of your property. The Constitution protects against that
kind of overreach through substantive due process—your right to be free from arbitrary deprivation of
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property rights. If Ecology imposes a buffer zone that swallows half your land, and you can't graze
animals or plant crops there, they've taken that portion of your property. They just avoid calling it eminent
domain—and conveniently avoid paying you for it. That's how they hope to sidestep the Constitution. The
Proper Standard for Regulation Before the state takes away your ability to use your own property, it
should be forced to meet a clear test: Identify the harm: A real, specific harm to other people. Prove it's
real harm: Using real data, not speculative or imagined harm based on cherry-picked studies that predict
theoretical harm. Prevention is fair: But only if the harm is a credible, demonstrable risk to other people.
Proportionality: The regulation must match the scale of the threat. This standard protects both clean water
and property rights. Without it, regulators can—and will—impose sweeping restrictions without ever
proving you, personally, are causing any harm to other people. Rulemaking in the Shadows Lawmaking
happens in the open, where elected officials answer to voters. Rulemaking happens in agency offices,
where unelected bureaucrats draft regulations with the force of law, but without transparency or political
consequences. That's exactly what's happening with the Nonpoint Plan. Most property owners who will
be hit by these rules don't even know they're coming, let alone have a seat at the table. The plan's own
slide deck quietly admits Ecology has been working with tribes and select government agencies since
2023—two years of closed-door negotiations shaping policies that will affect every rural landowner. This
isn't public process; it's a strategy to lock in the outcome before the public ever hears about it. And when
the goal is total water control, the last thing they want is an open debate. If Washington's rural landowners
don't speak up now, they'll wake up to find their rights are already gone.

Regulating the Unmeasurable

If the Clean Water Act doesn't regulate nonpoint pollution this way, why is Washington attempting to
regulate something it can't reliably identify, measure, or prove harmful? Because once you redefine
"pollution” to mean almost anything, you can regulate almost anything. These rules would let the state
restrict land use without testing the water on your property, without showing that your land use caused
contamination and without proving anyone was harmed. All they need is the possibility of harm, and
suddenly, your rights are gone. The Trojan Horse of "Clean Water" Everyone wants clean water. That's
why it's the perfect Trojan horse for expanding government control. By hiding behind the language of
environmental protection, Ecology can take control of land use, bypass the legislature, and strip away
property rights—all while claiming the moral high ground. If they succeed here, the precedent is set: the
state can regulate you into submission without proof, without compensation and without legislative
debate. Your property rights become privileges, granted or revoked at the whim of an agency director.
Call to Action The public comment period for the Nonpoint Plan closes August 29, 2025, less than 100
days from when Ecology rolled it out. That's unacceptable. The tribes, environmental groups, and
agencies have had two years of closed-door input. The public deserves at least a year of collaborative,
transparent stakeholder meetings before rules of this magnitude move forward. We should also demand
that any regulation be backed by real, site-specific data. That means water testing upstream and
downstream of a property before imposing restrictions. No landowner should be punished without hard
evidence they've caused harm. For now, ask Ecology to extend the comment period, open the process to
everyone and require testing before regulating. Next week, we'll take a closer look at other problems
hidden in these rule updates. Nancy Churchill is a writer and educator in rural eastern Washington State,
and the chair of the Ferry County Republican Party. She may be reached at DangerousRhetoric@pm.me.
The opinions expressed in Dangerous Rhetoric are her own. Dangerous Rhetoric is available on Substack,
X, and occasionally Rumble. SOURCES: 1) 2025 Nonpoint Plan Update Reading Guide, WA
Department of Ecology, May 2025, https://bit.ly/45qERWT 2) Plan to control nonpoint sources of
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pollution, WA Department of Ecology, accessed Aug. 8, 2025, https://bit.ly/40VHPRt 3) 2025 Nonpoint
Plan Update (Public Informational Webinar), WA Department of Ecology, June 11, 2025,
https://bit.ly/4fsFN13 4) DRAFT Washington's Water Quality Management Plan to Control Nonpoint
Sources of Pollution 2025, Washington State Department of Ecology (Hannah Coe), accessed Aug. 8,
2025, https://bit.ly/45SHSh7E 5) Focus on: Voluntary Clean Water Guidance for Agriculture, WA
Department of Ecology, Water Quality Program, May 2023, https://bit.ly/4ouU40Q 6) Takings, Cornell
Law School, Aug. 9, 2025, https://bit.ly/4mCeoMH

Response:

Comment noted. Additionally, all comments are available online immediately after
submission by the commenter.

171. Kim Bartell

| request that you extend the date for comments as some people are just finding out about this.
Thank you for your attention to this matter.

Response:

Comment noted. See Miscellaneous summary response 2.

172. Irene Randall

Hello, | am asking for the Nonpoint Plan comment plan to be extended until at least Oct 29,
2025.

Response:

Comment noted. See Miscellaneous summary response 2.

173. Mullen Family

You have been working on this plan for 2 years now, with no input from the public until now.

Washington's Dept. of Ecology needs to extend the comment period, open the process to
everyone and require testing before regulating. This must be a data-driven plan.

Response:

Comment noted. See Miscellaneous summary response 2, as well as the summary
response for Chapter 2.
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Appendix A. Dairy Nutrient Management Act
enforcement authorities fact sheet
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Washington State Department of Agriculture
WSDA . :

/ Zon Dairy Nutrient Management Program
7 DEPARTHENT OF AGRICULTURE

Background

e Dairy Nutrient Management Plans In 1998 the Dairy Nutrient Management Act was
amended to include the requirement that dairies develop and implement dairy nutrient
management plans (Chapter 90.64 RCW)

o Inspection Program The Act also created an inspection program that included
monitoring the development and implementation of nutrient management plans

Challenges

Program Requirements Regulatory agency does not control specific program requirements so
can’t directly respond to evolving water quality or industry issues
e Conservation Commission sets minimum elements of dairy plans based on NRCS

standards
o Elements not updated since 1998, no requirement to incorporate updated
standards

¢ Conservation Districts approve and certify plans as meeting minimum elements
e Operators not required to meet plan timelines if district does not have resources

Enforcement Authority The state lacks the enforcement authority and penalties for dairies
that do not get plans updated or properly implement their plans, which limits water quality
enforcement effectiveness

¢ Plan Updates Dairies have no effective requirement to update a plan when there are
changes to dairy operations
= No agency has authority to require the update
= No penalty is established for failing to update a plan

¢ Plan Implementation Dairies have no requirement to follow an approved and certified
plan
* No penalty for failure to follow the plan except for when proper records have not
been kept to show agronomic applications or discharge occurs (2010 legislation)
= Plan development relies on practice standards that are intended as guidelines,
subject to interpretation and are updated periodically

o Water Quality Enforcement State has limited enforcement authority except where
dairy actions cause a discharge or create a potential to pollute
= WSDA can issue a Notice of Correction based on creating a potential to pollute
=  WSDA may issue a penalty if there is a documented discharge to waters of the
state or (under Chapter 43.05 RCW an NOC may be required for a first-time
violation)
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= WSDA may now issue a penalty if records are not kept to show agronomic
applications
= Actual over application is not subject to penalty unless a discharge is
documented

¢ Violations/Penalties The Dairy Nutrient Management Act narrowly defines what a
violation is and establishes specific penalties for violations
» Causing a discharge—civil penalty up to $10,000 per day (RCW 90.48.144)
= Failure to obtain an approved and certified initial plan—a civil penalty of $100 per
month past due date (RCW 90.64.030)
»= Records violation added in 2009—penalty established in 2010 for up to $5,000
per violation and maximum of $5,000 in one year
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